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COMMON    LAW   REPORTS, 

or  CA8X8  AmOUXD  AND  DBTKBMINBD  IN 

THE  COURTS  OF 

QUEEN'S  BENCH,  COMMON  PLEAS,  EXCHEQUER, 

AKD 

COURT  OF  CRIMINAL  APPEAL. 


In  the  matter  of 

JOHN  alias  JOHN  EDWARD  MOORE,  an  Infant.*  ^   T.  1859. 

QueeH*$  Bench 

(Queen's  Bench).  April^ 

May  II, 

Application  for  a  writ  of  habeas  corpus,  directed  to  the  Rev.  In  the  absence 
rn  r\  4  of  the  appoint- 

Eugene  O'Mean&y  George  Jepps  ana  Mary  Sheane,  wife  of  Andrew  ment  of  a 

Sheane,  to  have  the  body  of  the  said  John  alias  John  Edward  the  father,  the 

Moore  before  the  Judges  of  the  Court  of  Queen's  Bench,  with  the  j^g  him  b  the 

guardian  for 
nurture,  and  entitled  to  the  custody  of  a  legitimate  child,  until  it  attain  the  age  of 
fourteen  years. 

But  the  right  of  the  parent  or  guardian  for  nurture  to  the  custody  of  the  child 
Bty  be  forfeited  by  prior  immorality ;  by  the  want  of  bona  fides  in  the  application 
to  the  Court  for  a  wnt  of  Aabeat  corpus  to  obtain  the  custody  of  the  child ;  by  its 
being  shown,  to  the  satisfaction  of  the  Court,  that  the  parent  or  guardian  has  an 
illegal  object  or  purpose  in  view  in  obtaining  the  custody  of  the  child ;  or  that  such 
parent  is  unfit  for  discharging  the  duties  of  guardian,  and  that  it  would  not  be  for 
the  welfare  of  tba  child  that  it  should  be  given  Into  the  custody  of  the  parent  or  guar- 
dian— per  LsraoT,  C.  J.,  and  Hatkb,  J. ;  but,  per  Perrin  and  0*Brien,  JJ., 
in  order  to  constitute,  in  a  Court  of  Law,  a  forfeiture  of  the  rii^ht  of  the  parent  or 
guardian  for  nurture  to  the  custody  of  the  child,  the  immorality  of  such  parent  or 
guardian  for  nurture  must  be  of  so  gross  a  character  that  the  morals  of  the  child 
would  be  seriously  endangered  by  being  allowed  to  live  with  such  parent  or  guardian 
for  nurture ;  or  that  such  parent  or  guardian  for  nurture  has  been  guilty  of  cruelty 
and  personal  ill-usage  towards  the  child. 

Wilful  and  deliberate  lying,  showing  an  utter  recklessness  and  disregard  for  truth, 
together  with  fraud  practised  on  a  charitable  society,  in  order  to  obtain  the  benefits 
of  the  institution  for  the  child,  is  such  immorality  as  will  cause  a  forfeiture  of  the 
right  of  a  parent  or  guardian  for  nurture  to  the  custody  of  the  child— per  Lx- 
VBOT,  C.  J.,  and  Hates,  J. — [Perriii  and  O'Bbisn,  JJ.,  dissentieniihus]. 

*  The  publication  of  this  case  has  been  unavoidably  delayed. 
VOL.  11.  1   L 
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E.  T.  1859*  causes  of  detention.    A  conditional  order  to  the  above  effect  was 
obtained  on  the  29th  of  January  1858.    It  appeared  bj  the  affidavit 
of  Mary  Moore,  the  mother  of  the  infant,  sworn  the  28th  of  January 
1858,  that  her  husband,  Edward  Moore,  died  in  the  month  of  Febru- 
ary 1851  (this  she  corrected  in  a  subsequent  affidavit,  by  stating 
that  her  husband  died  in  the  month  of  February  1852,  and  not  in 
February  1851,  and  that  the  burial  certificate  was  in  the  hands 
of  the  solicitors  of  the  Rev.  Eugene  O'Meara),  leaving  her    and 
two  children,  of  whom  the  infant  John  Edward  Moore  was  one. 
That  the  said  John  Edward  Moore  was  born  on  the  24th  of  March 
1 850,  and  he  was  then  seven  years  and  ten  months  old.     That  ano- 
ther child  was  bom  six  months  after  the  death  of  her  husband, 
which  had  died.     That  the  said  Edward  Moore  did  not  appoint  any 
testamentary  guardian  for  his  children,  and  that  she,  as  their  mother 
and  guardian  for  nurture,  kept  them  in  her  own  custody,  until  she 
parted  with  the  custody  of  the  said  John  Edward  Moore,  as  therein 
mentioned.      That,  about  two  and  a-half  years  after  the  death  of 
her  husband,  she  was  visited  sometimes  by  members  of  the  Protest- 
ant Orphan  Society,  and,  amongst  others,  by  the  said  Rev.  Eugene 
O'Meara,  the  visiting  secretary  of  said  Society,  for  the  purpose  of 
inducing  her  to  place  the  said  John  Edward  Moore  under  the  care 
of  said  Society.    That  a  memorial  *  for  that  purpose  was  prepared, 
signed  by  six  subscribers,  as  required  by  the  rules  of  the  Society. 

The  pOTertj  or  inabilitr  of  the  parent  or  guardian  for  nurture  to  maintain  and 
educate  properly  the  child  is  no  ground  for  depriying  Uie  parent  or  guardian  for 
nurture  of  the  right  to  iti  custody ;  although  {per  Lbfbot,  C.  J.)*  under  the 
circumstances  of  Uiis  case,  it  fortifies  strongly  the  want  of  bona  fides  in  the  appli« 
cation. 

Guardianship  being  a  personal  trust,  any  assignment  or  lelinquishment,  by  a 
guardian  for  nurture,  of  the  right  to  the  custody  of  the  child  Chowerer  formally 
made)  is,  in  a  Court  of  Law,  revocable  at  the  will  of  the  guardiaix,  who  does  not 
thereby  divest  himself  either  of  his  rights  or  duties  as  to  the  custody  of  the  diild. 

The  distinction  between  the  principles  by  which  Courts  of  Law  and  those  by 
which  Courts  of  Equity  are  guided,  with  regard  to  the  custody  of  children,  pointed 
out. 


*  NoTB. — This  documeDt  was  as  follows : — 

"  Pbotbstamt  OapHA.N  SocnsTT, 

Office,  17  Upper  Sackville-street,  Dublin, 
Founded  A,i},  1828. 
FoBM  OF  Application  fob  thb  Admission  of  an  Obphan. 
I,  Mary  Moore,  being  the  mother  of  John  Edward  Montgomery  Moore, 
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That  the  child  was  accordingly 'admitted,  and  sent  to  the  coanty  E.  T.  1 859- 
Wicklow  to  nurse.     That,  in  the  years  1854,  1866  and  1866,  she     v.-^-v — -^ 

In  Tt 

saw  the  child  when  brought  up  for  inspection.  That,  in  June  1866,  moobs. 
being  desirous  of  taking  the  said  John  Edward  Moore  under  her 
own  care,  she  made  frequent  applications  to  the  committee  of  the 
Society,  and  to  the  persons  having  charge  of  the  child,  to  give  him 
up  to  her,  which  applications  were  refused.  That,  in  1866,  she 
applied  to  a  Police  Magbtrate  to  assist  her  in  getting  back  the  child, 


who  18  now  residing  at  No.  IS  Temple- court,  in  the  parish  of  St.  George, 
who  was  bom  on  the  20th  day  of  March  1849  last,  humbly  solicit  that  he 
may  be  received  under  the  protection  of  the  Protestant  Orphan  Society ; 
and  I  do  hereby  promise,  consent  and  agree  that,  if  he  be  elected,  he  shall 
be  entirely  given  up  to  the  care  and  management  of  the  committee  of  said 
Society,  to  be  by  them  disposed  of,  and,  when  fit,  apprenticed,  or  other- 
wise provided  for,  in  such  place  and  manner  as  the  committee  may  decide. 
The  child's  father  is  dead,  was  a  Protestant,  and  by  occupation  a  conduct- 
ing clerk.    The  mother  is  alive,  and  a  Protestant,  and  by  occupation  a 

,*  and  this  orphan  has brothers  and  one  sister,  Mary  Jane. 

Dated  this  19th  day  of  May  1852.  Mart  Moobb, 

Beslding  at  13  Temple-court. 

We,  the  undersigned  subscribers  to  the  Society,  recommend  the  fore- 
going case  of  the  orphan  to  the  committee. 

[Here  follow  the  signatures  of  six  subscribers,  and  their  residences]. 

i^  No  child  can  be  admitted  whose  age  exceeds  nine  years.  Persons 
signing  this  certificate  are  liable  to  have  the  child  returned  to  them,  if  the 
statement  should  afterwards  be  found  untrue  tn  any  particular. 

I  do  hereby  certify  that,  to  the  best  of  my  belief,  the  particulars  detailed 
in  the  above  statement  are  strictly  correct. 

Dated  the  16th  day  of  May  1852. 


To  be  signed  by  the  Minister  or  "^  C    Minister  or 

Curate  of  the  parish  In  which  V     David  Stbwabt  3      Curate  of 
the  child  resides.  }  (.St  George's. 

[Here  followed  a  medical  certificate  as  to  the  health  of  the  child,  and 
directions  for  the  filling  up  the  blanks  in  the  above  form]. 

N.  B. — The  marriage  certificate  of  the  parties,  the  baptismal  certificate 
of  the  applicant,  and  the  burial  certificate  of  the  deceased  parent  or  parents, 
must  accompany  thb  petition ;  or,  if  these  cannot  be  procured,  such  docu- 
mentary proofs  shall  be  produced  on  these  subjects  as  to  the  comndttee 
shall  appear  satis&ctory.  If  the  parent  was  a  subscriber  to  the  funds  of 
the  Society,  state  the  name  of  the  collector  to  whom  he  paid. 

iBT  Let  this  form,  with  the  above  certificates,  be  returned  to  the  office 
as  soon  as  possible.'* 

•  Sic. 
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£.  T.  1859.  but  that  he  referred  her  to  the  Coart  of  Queen's  Bendi.    That  a 
^"^ '  letter  was  written  by  a  lady,  in  the  mother's  name,  and  by  her 

MOORB.       direction,  to  the  Rev.  Eugene  O'Meara,  requesting  the  child  to  be 
given  up  to  her,  bat  that  the  committee  of  the  Society  refused  to  do 
so.     That  the  allegation  that  she  had  no  means  of  supporting  the, 
child  was  quite  untrue ;  for  that  she  *^  will  have  the  means  of  having 
her  said  son  sent  to  school  and  supported."    That  her  husband  was 
a  Protestant,  and  she  herself  was  a  Roman  Catholic ;  and  that  in 
her  husband's  lifetime  their  children  were  baptised  by  a  Roman 
Catholic  clergyman;  but  that,  after  her  husband's  death,  for  the 
purpose  of  having  the  said  child  admitted  into  the  said  Society,  she 
procured  her  children  to  be  baptised  in  the  Protestant  church  of 
St.  George.     That,  to  a  letter  addressed  to  the  secretary  of  the  Pro- 
testant Orphan  Society  by  her  attorney,  demanding  that  the  child 
should  be  restored  to  her  care  and  custody,  no  answer  was  returned. 
That  the  present  application  was  made  in  good  faith,  and  for  no 
illegal  or  improper  purpose,  and  solely  because  she  believed  that  it 
would  be  for  the  benefit  of  her  said  child  to  be  restored  to  her  cus- 
tody.   From  the  affidavits  filed  on  behalf  of  the  Protestant  Orphan 
Society,  it  appeared  that  no  solicitation  was  employed  by  the  said 
Society  with  respect  to  the  child,  but  that  he  was  admitted  on  the 
application  of  the  mother  herself.     That  one  of  her  children  was 
baptised  in  the  workhouse  of  the  North  Dublin  Union  as  a  Protest- 
ant, and  that,  upon  entering  the  workhouse,  she  represented  herself  to 
be  a  Protestant;  and  in  the  admission-book  of  the  workhouse  she,  said 
Mary  Moore,  and  her  children,  were  returned  as  Protestants.   That, 
since  the  11th  of  August  1852,  the  said  John  Edward  Moore  had 
been  instructed  in  the  truths  of  Christianity  as  held  by  Protestants. 
That,  were  it  not  that  the  said  Mary  Moore  represented,  by  the  said 
written  application,  that  the  father  of  the  infant  was  a  Protestant, 
and  that  she  herself  was  hIso  one,  the  committee  of  the  Society  would 
not  have  received  the  said  infant.  That  the  Society  had  expended  at 
least  £40  in  the  maintenance,  education  and  clothing  of  the  said 
John  Edward  Moore.     That  it  was  believed  that  the  said  Mary 
Moore  had  no  iheans  whatever  of  supporting  or  educating  the  said , 
infant. 


COMMON  LAW  BBPOBTS.  6 

T.  (ySagam  (with  him  J.  O'Bagan)  now  aioved  thai  Uie  eon*  E.  T.  1859- 
ditionul  order  ahoold  be  made  abeolate.    The  qaeation  is,  whether 
the  rale  established  in  England  by  Alicia  Race's  case,  reported 
under  the  name  Q£Beg.  v.  Maria  Clarke  (a),  is  to  be  followed  by 
the  Courts  of  Law  in  this  eountry?    It  is  submitted  that  the  follow- 
ing propositions  are  in  acoordanee  with  the  authorities,  and  establish 
the  right  of  the  mother,  in  this  case,  to  have  the  custody  of  her  child 
restored  to  her.     Fhnt ;   the  father  being  dead*  without  having  ap- 
pointed a  testamentary  or  any  (^her  guardian  of  his  children,  the 
mother,  surriying  him,  becomes  the  guardian  for  nurture  of  the 
children.     Secondly ;  having  such  a  right  as  that,  it  can  only  be 
taken  from  the  mother  by  a  Court  of  Law,  %y  aaeh  a  case  of  gross 
immorality  being  established  against  the  mother  as  would,  in  fact, 
make  the  Court  an  instrument  of  contamination  in  eontinuing  the 
child  in,  or  restoring  it  to,  her  custody ;  or  where  the  custody  of  the 
child  is  sought  for  an  illegal  purpose.     Thirdly ;  the  proper  course 
to  have  the  custody  of  the  child  restored  to  the  mother  is  by  writ  of 
habeoi  corpus*     Fourthly;  the  mother  being  thus  entitled  to  the 
guardianship  of  her  cfiildren,  she  cannot  assign  to  another,  or  divest 
herself  of  the  responsibility  and  duty  cast  upon  her  by  nature  and 
tbe  law,  and,  if  she  do  so,  she  has  a  perfect  right,  at  any  time,  to 
resume  that  responsibility ;  and  it  is  the  duty  of  the  Court  to  aid 
her  in  so  doing.    The  first  proposition  is  established  by  the  cases  of 
JB9  parie  Okwer{b\   ViUareal  v.  MeUi$h{c\  tLud  Alicia  Ract^s 
ease  (d).    This  Court  has  nothing  to  do  with  the  question  of  reli- 
gion:   Villareal  v.  Melli$h(c)i    Talbot  v.  The  Earl  of  Shrews-^ 
bury  (f) ;  and  Lord  Campbell,  in  Alicia  Race's  dase  {g\  says  :-;- 
*'  The  Courts  know  of  no  distinction  between  different  religions,  and 
*'  will  not  interfere  with  the  discretion  of  guardians  as  to  the  faith 
*'  in  which  they  educate  their  wards."     As  to  the  second  proposi- 
tion ;  when  it  is  said,  on  the  other  side,  that  the  Court  has  a  dis- 
cretion to  do  that  which  may  be  most  for  the  benefit  of  the  child,  it 

(a)  7Sa.&BL  186;  a  C,  3  Jar.,  N.  8.  385;  26  L.  J..  Q.  B.,  169. 

(6)  4  Dowl.  291.  (c)  2  Swaost.  503, 586. 

{i)  Swpro.  («)  Supra, 

09  4  My.  &  Ct.  672. 
(^)  7  SL>  Bl.  202 ;  S.  C,  3  Jar.,  N.  S.,  338 ;  26  L.  J.,  Q.  B.,  175. 
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E.  T.  1859.  18  true  that  the  Court  has,  in  a  certain  ^ense,  a  discretion ;  that  is, 
Queen' §Seneh, 

there  may  be  circumstances  of  such  gross  immorality  on  the  part  of 

the^  parent  or  guardian  as  to  endanger  the  morals  of  the  child,  as 
in  JRex  v.  Delaval(a);  but  this  is  a  discretion  which  is  very 
cautiously  exercised  by  Courts  of  liaw ;  and  of  this  a  strong  instance 
are  the  cases  of  The  King  ▼.  Greenhill  {b)^  and  In  re  Hakewill  (e). 
The  principle  upon  which  the  Courts  act,  in  such  cases,  is  well 
stated  in  2  Story ^  Eq.Jur^  s.  1341.  In  some  of  the  cases  the  Court 
merely  took  care  that  the  child  was  not  kept  under  illegal  restraint, 
and  thus  let  him  go  where  he  pleased :  Rex  ▼.  Smith  (d) ;  In  re 
Preston  (e) ;  Rex  v.  Clarhson  (f) ;  Rex  v.  Johnton  (jg) ;  Ex  parte 
3PCleilan  (h) ;  Bliesefe  ease  (t).  The  case  of  Ex  parte  Shinmer  (A) 
has  been  doubted  in  subsequent  cases.  As  to  the  third  proposition ; 
the  writ  of  hcAeat  corpus  is  granted  in  favour  of  the  liberty  of  the 
subject,  and  when  an  adult  applies  for  it,  upon  the  Court  being  satis- 
fied that  he  is  in  illegal  custody,  it  will  discharge  him  from  it  by 
writ  of  habeas  corpus ;  but  in  the  case  of  a  child  under  the  age  of 
discretion,  too  young  to  judge  for  itself,  the  presumption  of  law  is, 
that  where  the  legal  custody  is,  that  is  the  proper  custody,  and  in 
such  cases  deliyer  the  child  to  the  parent  or  guardian :  Rex  ▼. 
Smith  i  Coleridge,  J.,  in  Rex  v.  Greenhill  (I).  The  fourth  pro- 
position is  fully  sustained  by  a  case  so  far  back  as  the  Year 
Soohf  8  Edw.  4,  7b;  Chamb.  Infan.^  p.  63;  Com.  Dig.^  tit. 
Guardian,!}',  ViUareal  y.  MeUish(m);  Bedell  ▼.  Constable {n) ; 
Reynolds  t.  Ihe  Lady  Tenham{o)y  on  appeal  to  the  House  of  Lords, 
under  the  name  of  Teynham  v.  Lennard  (p) ;  Vansittart  ▼.  Vansit- 

(a)  3  Bur.  1434 ;  8.  C,  1  W.  Bl.  413. 
(b)  4  Ad.  &  EL  624.  (c)  12  C.  B.  223. 

(<0  2  Str.  962. 
(0  5  DowL  &  L.  233 :  S.  C,  11  Jvr.  1039 ;  17  Law  J.,  Q.  B.,  221. 
C/J  1  Str.  444. 
(g)  1  Str.  579;  S.  C,  2  Ld.  Bay.  1334 ;  8  Mod.  214. 
(A)  1  Dowl.  81.  (0  Lofit  74a 

(A)  9  K  Moo.  278.  (/)  4  Ad.  ft  EL  643. 

(w)  Supra.  (»)  Vaugh.  177. 

(o)  9  Mod.  40.  42.  (p)  4  Br.  P.  C.  302. 
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tart  {a),  and  In  re  Broume{b);  Hope  v.  Hqpe(cy    Nay,  further,  £.  T.  1859. 

at  Common  Law,  if  the  ward  was  taken  away  from  the  guardian,     s.^.*^. ^  * 

he  might  have  maintained  trespass  for  his  recovery :  Sac,  Ah.^  tit.,  moors. 
Guardian^  F.  The  misrepresentations  made  by  the  mother,  in 
this  case,  do  not  amount  to  such  gross  immorality  as  to  disentitle  her 
to  have  the  custody  of  her  child ;  it  must  be  immorality  of  a  darker 
dye,  as  improper  conduct,  adultery,  &c.  As  to  the  circumstances  of 
the  mother,  although  she  has  not  actually  got  the  means  of  main- 
taining and  educating  this  child,  yet  she  swears  that,  upon  the 
child  being  restored  to  her,  she  will  have  those  means. 

R.  R.  Warren  (with  him  J.  E.  WaUh\  contra. 

While  it  is  admitted  that  the  mother,  upon  the  death  of  the  father 
without  appointing  a  guardian,  is  guardian  for  nurture,  until  the 
children  attain  the  age  of  fourteen  years,  at  the  same  time  the 
guardian's  right  is  one  only  prima  faeie^  and  liable  to  be  controlled 
by  the  discretion  of  the  Court ;  and  that  this  is  a  case  in  which  it 
will  not  exercise  that  discretion,  nor  give  up  this  child  to  the  mother. 
Courts  of  Equity  frequently  go  very  far  in  the  exercise  of  this  dis- 
cretion. The  cases  of  Rex  ▼•  Clarhson  (<Q,  Rex  v.  Johnson  («), 
Rex  V.  DeiavalC/Jf  Rex  v.  De  Manneville  (^),  and  Rex  v.  Green- 
kill  (A),  show  that  Courts  of  Law  will,  under  certain  circumstances, 
exercise  the  same  discretion.  In  Alicia  Racers  case  there  are  three 
circumstances  pointed  out,  the  existence  of  Which  will  prevent  a 
Court  of  Law  giving  the  custody  of  the  child  to  the  mother;  first, 
prior  immorality  on  the  part  of  the  mother,  by  which  must  be  under- 
stood an  immorality  of  a  much  wider  range  than  that  assigned  to  it 
by  the  other  side.  What  can  more  strongly  show  the  low  ebb  at 
which  this  woman's  morality  is,  than  her  total  disregard  of  truth, 
displayed  so  glaringly  by  the  facts  of  the  re-baptism  of  her  children 

(a)  2  De  G.  &  J.  249;   S.  C,  4  Jar.,  N.  S.,  519;  27  Law  Jotxr.,  Chan.,  290. 

(6)  2Ir.  Chan.  Bep.  151. 

(c)  22  Beay.  351 ;  on  Appeal,  3  Jar.,  N.  S.,  454 ;  26  Law  Joar.,  Chan.,  417. 

(d)  Supra,  (e)  Supra, 

CJ)  Supra.  (^)  5  East,  221. 

(A)  Supra. 
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£•  T.  1859.  into  the  Protestunt  Cbiircb,  her  represetflatfoii,  in  the  memorial  to 
the  Protestant  Orphan  Sooietj,  thail  she  was  a  Protestant,  her 
stating  herself  to  be  a  Protestant  vpoa  entering  the  poor-house  ? 
all  of  which  she  admits  to  be  false,  and  done  for  the  purpose  of 
obtaining  admittance  for  this  child  rnto  the  Protestant  Orphan 
Society.  What  the  Court  has  to  consider,  under  such  circum- 
stances as  these,  is^  whether  it  is  right  to  entrust  the  child  to  such 
eustody,  and  what  will  conduce  most  to  its  best  interests.  The 
second  circumstance  is,  want  of  bona  fide$  in  making  the  appli- 
cation. Th«  fact  of  the  mother  admitting  that  she  has  no  means  to 
support  and  educate  this  child,  but  that  she  will  have  the  means, 
shows  that  the  present  application  does  not  bona  fide  emanate  from 
herself,  but  that  she  is  merely  the  tool  of  some  one  else  behind  the 
scenes.  The  third  circumstance  is,  that  the  object  in  obtaining  the 
eastody  of  the  child  is  an  illegal  or  an  improper  one ;  and  here  the 
object  is  clearly  to  bring  up  this  child  in  the  exercise  of  religious 
principles  different  from  those  in  which  he  has  been  for  a  length  of 
time  instructed.  When  the  other  side  contend,  and  truly,  that  the 
Court  will  not  recognise  the  advantage  of  one  religion  over  another, 
it  most  be  remembered  that,  by  the  law  of  the  land,  the  child  should 
properly  be  educated  in  the  religion  of  the  father,  and  which  pre- 
vails equaUy  in  Courts  of  Law  as  in  Courts  of  Equity,  although 
the  machinery  of  the  latter  is  more  effective  in  carrying  it  out: 
In  reJBuni{a) ;  In  re  Norih(b)t  and  Alicia  Race's  «cw«,  when  it 
came  before  Sir  R.  T.  Kindersley,  Yiee-Chancellor,  in  the  Court  of 
Chancery.  In  this  case  the  father  was  a  Protestant ;  and  the  child, 
who  is  fully  ten  years  old,  has,  up  to  this  time,  been  brought  up  in 
the  religion  of  his  father ;  and  when  religious  impressions  haye  been 
made  upon  the  mind  of  a  child,  it  is  a  very  serious  consideration, 
should  those  religious  impressions  be  unsettled :  Siourtan  v.  SiotuT' 
tan  (c).  Should  the  Court  consider  that  these  positions  are  not  well 
founded,  this,  at  least,  is  the  very  case  in  which  the  Court  should  be 
apprehensive  of  the  danger  of  interfering  with  the  child's  religious 
principles ;  and  that  the  Court  will  examine  the  child,  and  allow  him 

(a)  2  C.lb  L.  878.  (6)  II  Jttr.  7. 

(e)  3  Jnr.,  N.  S.,  527 ;  8  C,  26  L.  J.,  Chan.,  354. 
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to  choose  for  himself:  In  re  Lloyd  {a).  A  child  of  tender  years  £.  T.  1859. 
may  be  capable  of  such  discretion  as  may  subject  him  to  punishment  ^  ,  ' 
for  a  crime  committed  by  him :  1  HaU^  P.  C^  p.  26. — [Lefrot,  C.  J.  moobb. 
In  such  cases  the  maxim  is,  malitia  svpplet  tBtatemJ^ — ^But  there 
is  another  ground  upon  which  the  Court  will  refuse  this  application, 
viz.,  that  the  mother  has  bound  herself  by  a  contract  with  the  Pro- 
testant Orphan  Society,  giving  to  that  Society  the  sole  control  over 
this  child,  and  in  that  arrangement  she  has  acquiesced  for  a  number 
of  years.  In  re  Preston  (5),  the  acquiescence  of  the  mother  was  for 
a  much  shorter  period  than  in  this  case,  and  yet  it  was  held  that 
such  acquiescence  was  an  answer  to  an  application  for  a  writ  of 
habeas  carpus.  The  passage  cited  from  8  Edw,  4,  7|  also  men- 
tioned in  Br.  Ab^^  tit.  Guarde^  p.  70,  and  Com,  Dig,^  tit.  Guar- 
dian  (D),  to  prove  the  invalidity  of  this  contract,  establishes  this, 
that  when  the  child  is  handed  over  by  the  guardian  to  another, 
for  the  purpose  of  education,  he  may  retake  him,  but  not  when  he 
discharges  the  child  out  of  the  house,  and  he  binds  himself  appren- 
tice, or  when  he  grants  him  to  another  that  binds  himself.  In 
Alicia  Rac^s  case  the  child  was  merely  sent  to  school.  This  is 
really  a  case  of  apprenticeship ;  and  at  Common  Law  it  is  not'neces- 
sary  that  the  apprenticeship  instrument  should  be  under  seal :  Bum, 
Just,,  tit.  Apprentice,  The  cases  of  Vansittart  v.  Vansittart  (c), 
and  Hope  v.  Hope(d)y  cited  by  the  other  side,  were  cases  in  which 
a  Court  of  Equity  refused  to  enforce  the  specific  performance  of  a 
contract,  which,  however,  is  very  different  from  holding  that  a  con- 
tract is  void  at  Law.  He  also  cited  Colston  v.  Morris  (e) ;  Lyon  v. 
BUnkin  (fj,  and  Hill  v.  Gehme  (g). 

J.  (yHagan^  in  reply. 

There  is  a  material  distinction  in  the  mode  in  which  Courts  of 
Law  and  Equity  act  in  cases  such  as  the  present.     Courts  of  Law 


(aX  3  Man.  &  Gr.  547. 

(6)  Supra. 

(c)  SMpra. 

(cf)  Supra, 

(«)  Jac.  57,  fi. 

(g)  1  BeaT.  540. 

Cf)  Jac  245. 

VOL.  11.  2  I. 
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B.  T.  1859*  are  guided  by  a  strict  legal  right,  controllable  only  by  cruelty  or 
..i._^^-.^  gross  immorality  on  the  part  of  the  parent  or  guardian ;  a  Court  of 
MOORB.  Equity  judges,  upon  the  whole,  what  is  best  for  the  interest  of  its 
own  ward :  Sug.  Handy  Book  of  Real  Property^  p.  83.  Cases 
relating  to  illegitimate  children  have  no  application  to  the  present, 
the  application  In  which  is  founded  upon  a  strict  legal  right,  which 
has  no  existeitoe  in  the  case  of  illegitimate  children :  Rex  v.  Hop- 
kins  (a).  Id  In  re  LU^dip),  Coltman,  J.,  asks  upon  what  legal 
ground  Counsel  founds  the  custody  of  an  illegitimate  child?  The 
contract  of  the  mother  with  the  Protestant  Orphan  Society  is  merely 
null  and  void.  The  guardianship  of  the  child  is  inalienable^  because 
it  is  connected  with  a  duty.  At  Common  Law,  guardianship  in 
chivalry  was  alienable:  Harg.  note  to  Co.  Liit^  88  b;  but  it  was 
the  only  case  in  which  it  was  so.  At  p.  197  of  7  JEL  ^  Bi.  several 
Oriental  cases,  as  to  which  Patteson,  J.,  had  given  an  opinion,  are 
referred  to,  and  bear  strongly  upon  this  case.  The  contract  here  is 
not  the  same  as  that  of  apprenticeship ;  the  latter  being  a  bilateral 
contract,  and  the  master  entitled  to  the  earnings  of  his  apprentice : 
Harg,  note  to  Co,  Liit^  117  a.  Here,  however,  there  is  no  ap- 
prentiteship,  nor  is  there  anything  to  show  that  the  Protestant 
Orphan  Society  would  be  entitled  to  the  earnings  of  this  child. 

Hates,  J. 

This  case  comes  before  the  Court  on  a  motion  to  make  absolute  a 
conditional  order  oC  the  29^h  of  Januaiy  1858,  by  which  it  was 
oi'dei'ed  \bnt  a  habeas  corpus  should  issue  for  the  bringing  up  the 
body  of  one  John  Edward  Moore,  an  infant.  The  order  was  granted 
at  the  instance  of  Mary  jNlooi*e  his  mother ;  and  her  case,  as  disclosed 
on  the  face  of  the  affidavits,  is  shortly  this : — She  states,  in  her  first 
afTidavit,  that  her  late  husbnnd  died  in  or  about  February  1861| 
leaving  two  children  surviving;  that  Mary  Jane  the  elder  was  bom 
in  Maix^h  184G,  and  John  Kdwurd  the  younger  on  the  24th  of 
March  1850;  and  that,  within  six  montlis  after  her  husband's 
death,   she  was  confined  of  a  thii*d  child,   which  has  since  died. 

(a)  7  East,  579.  (fi)  Suprtu 
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That  the  father  of  tfaeae  children  was  a  Prdtestent,  but  that  she  £.  T.  1859. 

iSy  and  has  always  been,  a  Roman  Catholic ;  and  that,  during  the     .. ' 

father's  lifetime,  she  had  them  baptised  in  the  Roman  Catholic  moobe. 
charch  in  Marlboroagh-street.  What  was  her  intention  in  taking  that 
step  ?  was  it  to  make  the  children  members  of  (he  Roman  Catholic 
church?  and,  before  doing  so,  did  she  consult  her  husband,  and 
obtain  his  assent  to  the  step  ?  If  not,  her  conduct  is,  in  my  judg- 
ment, wholly  inexcusable ;  and  if  she  had  so  consulted  him,  and 
obtained  his  assent,  the  suppression  of  the  fact  from  her  affidavit 
IS  wholly  unwarrantable.  She  says  that,  about  two  years  and  a-half 
after  her  husband's  death,  overtures  were  made  to  her  on  the  part  of 
the  Protestant  Orphan  Society,  to  have  her  son  placed  under  the 
care  of  that  body;  that  she  consented  to  do  so,  had  the  proper 
memorial  drawn  up,  and,  in  order  to  facilitate  mattera,  and,  as  it 
would  appear,  of  her  own  motion,  had  both  the  children  re-baptised 
in  St.  George'd  church;  and,  in  December  1853,  she  brought  the 
child,  John  Edward  Moore,  to  the  rooms  of  the  Society,  in  whose 
charge  it  hss  ever  since  continued.  That  she  saw  her  child  in 
the  month  of  April  of  the  years  1854,  1855  and  1856,  and  that, 
in  June  1856,  and  frequently  since,  she  endeavoured,  without  effect, 
to  recover  possession  of  her  child ;  and  at  last,  in  January  1858, 
a  letter  was  written  by  a  lady,  in  her  name,  and  b^  her  directions, 
to  the  secretary  of  the  Society,  requesting  the  child  to  be  restored 
to  her;  which,  however,  was,  as  she  says,  refused,  on  the  ground 
of  poverty,  and  inability  to  provide  for  her  child;  which,  she  says, 
is  untrue,  inasmuch  as  if  the  child  be  delivered  to  her  she  will 
have  the  means  of  having  him  sent  to  school  and  supported. 

In  answer  to  this  case,  an  affidavit  has  been  filed  on  the  part 
of  the  Society,  which  states  that  the  first  overtures  with  respect 
to  the  child  came  from  the  mother  herself,  and  not  from  the 
Society  ;  that  she  desired  to  have  the  child  placed  under  the 
Society,  and,  for  that  purpose,  handed  in  a  certain  document,  signed 
by  her,  and  which  was  required  by  the  rules  of  the  Society.  That 
all  this  took  place  not  two  years  and  a-half  after  the  father's  death, 
but  in  the  very  year  he  died,  and  within  a  few  months  after  his 
death.    That,  by  the  memorial,  Mary  Moore  represented  herself, 
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E.  T.  1859.  as  well  as  her  late  busband,  to  be  a  Protestant;  and  that,  on  the 

^ ..— ^  *  faith  of  this  memorial,  and  while  Mary  Moore  was  pregnant  of 

MOORE.  ^  posthumous  child,  the  hoy,  John  Edward  Moore,  was  taken 
charge  of  by  the  Society,  and  sent  to  the  county  of  Wicklow. 
That,  after  this,  $hp  and  her  daughter,  Mary  Jane  Moore,  entered 
the  North  Dublin  Union  workhouse,  and  were  both  registered  as 
Protestants ;  and  that  Mary  Moore,  haying  been  there  confined  of 
the  posthumous  child,  she  had  that  child  baptised  not  by  the 
Roman  Catholic,  but  by  the  Protestant  chaplain  of  the  workLouse, 
and  that  this  child  died  in  Januaiy  1853,  while  the  mother  was 
still  an  inmate  of  the  workhouse.  The  afRdavit  goes  on  to  state 
that  the  child,  ever  since  its  reception,  has  been  maintained  at  a 
considerable  expense  by  the  Society,^ has  been  under  the  care  of 
Protestants,  and  has  been  instructed  in  the  truths  of  Christianity 
as  held  by  Protestants. 

An  affidavit  in  reply  has  been  made  by  Mary  Moore,  con*ecting 
an  error  she  had  made  in  her  original  affidavit,  as  to  the  titne 
of  the  death  of  her  husband,  viz.,  that  it  occun*ed  in  1852,  and 
not  in  1851,  as  she  had  at  first  mentioned,  but  leaving  all  the 
other  statements  of  the  affidavit  in  answer,  so  far  as  I  have  men- 
tioned them,  wholly  untouched;  and  thus  we  have  it  that,  while 
this  woman  alleges  herself  to  be,  and  always  to  have  been,  a  Roman 
Catholic,  and  that  she  got  her  children  re-baptised  as  Protestants, 
with  a  view  to  procure  the  admission  of  this  one  child  into  the 
Protestant  Orphan  Society,   the  fact  turns  out  to  be  that,  after 
the  child  had  been  received  by  the  Society,  and  thus  all  induce- 
ment to  this  representation  taken  away,  this  woman  and  her  other 
child  entered  the  workhouse,  and  were  registered  as  Protestants, 
and  her  after-born  child  was  there  baptised  as  a  Protestant.     I 
cannot  bring  my  mind  to  any  other  conclusion,  painful  though  it 
be,  than  that  Mary  Moore,  in  putting  these  statements  on  the 
face  of  her  affidavit,  has  been  alleging  a  wilful   untruth.     Mr. 
0*Hagan  admitted  that  she  had  been  guilty  of  falsehood  in  her 
memorial  to  the  Society,  with  a  view  to  secure  the  reception  of 
the  child.      Bad  as  this  false  and   fraudulent    misrepresentation 
would  have  been,  her  present  attempt,  by  a  falsehood  attested  by  . 
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ber  solemn  oath,  is  still  worse,  and,  in  my  judgment,  renders  it  E.  T.  1859- 

unsafe  for  the  Court  at  all  to  act  upon  her  testimony.     Again,      . 

in  her  original  affidavit^  and  for  an  obvious  purpose,  she  conveys  hoobb. 
to  the  Court  that,  for  a  period  of  about  two  years  and  a-half, 
she  acted  as  guardian  for  nurture  to  her  children.  It  is  difficult 
to  suppose  that,  in  speaking  of  a  matter  like  this,  which  occurred 
only  a  few  years  ago,  a  mother  could  be  deceived;  but,  to  make 
all  dear,  she  gives  the  dates,  viz.,  the  death  of  her  husband  in 
or  about  February  1851,  and  the  giving  up  of  the  child  in  or 
about  the  end  of  December  1853.  But  how  does  the  fact  turn 
out?  By  her  own  admission,  not  made  until  after  she  hears  tliat 
the  proof  of  the  fact  is  in  the  hands  of  her  adversaries,  she  tells 
us  that  her  husband  did  not  die  until  February  1852;  and  it  is 
proved  that  it  was  in  the  month  of  August  of  that  year,  just  six, 
months  after  his  death,  that  the  Society  took  the  charge  of  her 
son,  at  a  time  when  she,  steeped  in  proverty,  was  struggling  to 
support  a  daughter,  while  pregnant  of  a  third  child,  and  of  which 
she  was  soon  after  delivered  in  the  workhouse.  But  it  is  needless 
any  further  to  expose  the  reckless  statements  made  by  this  woman. 
It  is  enough  to  say,  in  the  words  of  an  eminent  Judge  (Lord  W^n- 
ford),  in  the  case  of  Blackford  v.  Christian  (a),  '^  Whenever  parties 
"are  detected  in  such  falsehoods,  you  have  no  security  that  any- 
'^  thing  alleged  by  tliem  is  true."  Notwithstanding  all  this,  how- 
ever, it  is  insisted  by  her  Counsel  that  she,  being  beyond  question 
the  surviving  pai*ent  of  this  child,  an  infant  below  the  age  of 
fourteen  years,  and  thera  having  been  no  other  guardian  appointed, 
she  has  a  legal  right  to  the  custody  as  guardian  for  nurture ;  that 
anything  she  may  have  done  in  the  way  of  handing  it  over  to 
the  Society  cannot  deprive  her  of  that  right,  and  that  the  only 
excepted  cases  are  cruelty  and  gross  immorality,  of  such  a  kind 
and  degree  as  were,  in  the  contemplation  of  the  Court,  in  Rex  v.  % 
Oreenhitt{b)  and  Regina  v.  Clarke  (e)^  neither  of  which  exceptions, 
it  is  said,  exist  in  this  case,  qualifications  of  the  parental  right  of 
custody;  for,  unless  her  argument  goes  that  length,  it  fails.    In 

(a)  1  Knapp.  73,  81.  (6)  4  Ad.  &  El.  624. 

(c)  7  £.  &  B.  186. 
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£.  T.  1859*  my  judgment,  thej  are  not  the  8ole  exceptions ;  and,  whilst  I  freelj 

'  '  and  fally  acknowledge  the  right  of  the  parent  to  tlie  custody  of 

MOORE.       ^^^  infant  child,  na  a  general  rale,  I  must  engraft  on  that   rale  a 
large  exception,  and  say  that,  wherever  this  Court  dearly  sees 
an  unfitness  in  the  parent  for  the  discharge  of  the  duties  of  guar- 
dianship,  and  that  it  will  not  be  for  the  welfare  of  the  child  that 
it  should  be  delivered  to  the  parent,  this  Court  will,  in  the  exercise 
of  its  sound  legal  discretion,  forbear  to  issue  it^  writ  of    habeas 
corpuSy  and  to  give  to  that  parent  the  charge  and  custody  of  the 
child.     I  cannot  bring  my  mind  to  concur  with  Lord  CainpbisI/, 
in  *Begina  v.  Clarke^  where  he  says  (a),  '^  We  must  lay  down  a 
*'  rule  which  will  be  generally  beneficial,  although  it  may  operate 
"harshly  in  particular  instances."     In  my  humble  judgment,    it 
will  be  better  for  us  to  seek  for  a  principle  the  application  of 
which  will  not  be  fraught  with  the  ill  consequences  apprehended 
from  the  rule  laid  down  in  that  case.     It  is  a  proposition  which 
will  hardly  be  controverted,  that  every  child  of  British  parents, 
from  the  moment  at  which  it  comes  into  existence,  is  clothed  with 
all   the  rights  and  privileges  of  a  British  subject.     If  the  indi- 
vidual is  of  mature  age,  and  competent  to  invoke  the  protection 
«      "       of  the  law  for  his  safety,  the  law  has  only  to  afford  him   that 
protection  when  he  shall  call  for  it;  but,  if  he  be  of  tender  years, 
and  so,  from  defect  of  understanding,  be  unable  to  make  known 
his  wants,  guide  his  conduQt  or  assert  his  rights,  the  law,  for  his 
preservation  and  protection,  as  well  in  person  as  in  property,  raises 
certain  persons  whom  it  calls  guardians :  some  of  these  guardians 
are  expressly  appointed  when  the  occasion  for  them  arises,  or  is 
expected  to  arise ;  while,  in  other  cases,  the  guardian  is  appointed, 
as  it  were,  by  a  general  rule  of  law,  or,  as  it  is  said  (Com.  Dig.^  tit. 
Guardian  D),  by  the  course  of  the  law  the  wardship  is  cast  upon  him. 
Of  this  latter  description  is  guardianship  by  nurture,  which,  as  Mr. 
Hargreave  (Co.  Lit^  p.  88  6)  tells  us,  "only  occurs  where  the  infant 
*'is  without  any  other  guardian  ;   and  none  can  have  it  except 
'<  the  father  or  mother.    It  extends  no  further  than  the  custody  and 
"  government  of  the  infant's  person,  and  determines  at  fourteen, 

(rt)  7E.  &B.'194. 
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<Mn  the  case  both  of  males  and  femalea/'  that  being  the  age  at  £.  T.  1859. 

which  the  law  presumes  that  the  mind  of  the  infant  will  have 

attained  sufficient  maturity  to  enable  him  to  protect  himself.  Until  moors. 
that  period  arriyes,  the  right  of  guardianship,  with  its  correlative 
duty  of  maintaining  the  child,  is  cast  by  the  law  first  on  the  father, 
and,  on  his  deceaae,  upon  the  mother.  But  the  law  which  thus 
bestows  the  right  has  reserved  to  itself  acting  through  Courts  of 
Justice,  the  power  of  careful  supervision  in  its  exercise.  The 
dominion  which  the  parent  has  over  the  child  is  a  qualified  one, 
and  given  for  the  discharge  of  important  trusts.  He  will  be 
secured  in  it  so  long  as,  and  no  longer  than,  he  discharges  the 
correlative  duties;  a  failure  in  them,  under  circumstances,  and  to 
an  extent  to  bring  on  him  the  brand  of  **  unfitness,"  amounts  to 
a  forfeiture  of  his  right,  and  warrants  the  interposition  of  the  proper 
legal  tribunal  for  the  protection  of  the  child,  by  wresting  from 
the  parent  the  trust  which  he  has  abused,  or  which  the  Court 
plainly  sees  he  is  unable  or  unwilling  to  perform.  But  it  may 
be  said  that,  admitting  these  principles  to  be  coirectly  laid  down, 
it  is  the  business  and  peculiar  province  of  the  Court  of  Chancery, 
and  not  of  this  Court,  to  assert  and  vindicate  them.  It  is  quite 
true  that  this  Court  may  not  and  does  not  possess  the  machinery 
of  a  Court  of  Equity,  to  enable  it  to  select  a  fit  and  proper  person 
to  be  the  guardian  of  a  child,  or  to  superintend  and  direct  the 
mMntenance  and  education  of  the  child,  or  to  correct  the  delin- 
quencies of  the  guardian ;  but,  at  all  events,  it  may,  and,  1  think, 
ought,  without  undue  prejudice  to  parental  authority,  hold  its  hand 
when  called  on  to  issue  its  writ  of  habeas  ewrpusy  in  order  that 
the  father  or  mother  should  be  reinstated  in  an  ofiice  of  trust 
for  which  the  Court  sees  him  or  her  to  be  unfits  and  thus  refuse 
to  take  a  step  which  it  plainly  perceives  would  not  be  conducive 
to  Uie  welfare  of  the  child.  I  think  this  view  is  supported  as  well 
by  reason  as  by  the  authority  of  Courts  of  Law ;  and  it  is  difficult 
to  imagine  how  or  why  this  Court  should  have  engrafted  at  least 
one  of  the  two  admitted  exceptions  on  the  rule,  if  its  only  duty 
on  this  writ  was  to  preserve  the  liberty  of  the  jchild ;  as  would 
seem  to  have  been  considered  by  the  Court  in  the  case  I  shall 


16  COMMON  LAW  REPORTS. 

E.  T.  1859.  just  call  attention  to,  I  mean  Rex  t.  Smith  (a),  more  fully  reponed, 
— -V-— ^'  as  to  Lord  Hardwicke's  judgment,  in  Ridgewaifs  Reports^   Ix>rd 
MOORE.       Hardwicke,  p.  149.     That  was  a  habeas  corpus  to  bring  up  a  child, 
aged  thirteen,  (hat*  he  might  be  delivered  from  the  custody  of  bis 
aunt  to  his  father.    Lord  Hardwicke  thinks  that  ou  that  writ  the 
Court  could  do  nothing  but  set  the  child  at  liberty  to  go  iirbere  he 
pleased ;  and  that,  if  the  father  sought  to  get  the  possession,  be 
must  have  recourse  to  the  writ  of  ravishment  of  ward;  or,   as  he 
seems  to  suggest,  he  may  take  him  wherever  he  might  find  him. 
Thei*e  are  few  persons  to  whom,  at  this  time  of  day,  this  decision 
will  be  satisfactory,  notwithstanding  the  eminence  of  the  Jud^  who 
pronounced  it.     The  case  of  Rex  v.  Delavai(b)^  decided   thirty 
years  afterwards,  lays  down  a  more  healthy  doctrine.     There,  (be 
minor,  Anne  Catley,  was  eighteen  yeare  old;  and,  being  beyond 
the  age  of  nurture,  the  case  may  not  be  precisely  in  point.     It  is 
valuable,  however,  for  the  doctrine  laid  down  by  Lord  Mansfield. 
He  says : — "In  cases  of  wiits  of  habeas  eorpus,  directed  to  private 
"  persons  to  bring  up  infants,  the.  Court  is  bound,  ex  dcbiio  jus- 
"  tiiim^  to  set  the  infant  free  from  an  impreper  restraint ;  but  they 
**  are  not  bound  to  deliver  them  over  to  anybody,  nor  to  give  them 
''  any  privilege.     This  must  be  left  to  their  discretion,  according  to 
"  the  cireumstances  that  shall  appear  before  them."     And  again  : — 
'*  The  true  rule  is,  that  the  Court  are  to  judge  upon  the  circam- 
"  stances  of  the  particular  case,  and  to  ^ive  their  directions  accord- 
*'  ingly.**   If  this  Court  be,  in  the  language  of  Lord  Mansfieltl,  in 
that  case,  the  euMtos  mortim  of  the  people,  I  do  not  see  how  it  can 
with  propriety  exereise  its  jurisdiction  by  transferring  the  custody 
*  of  a  child,  'when  it  sees  that  by  doing  so  it  becomes  itself  ancillary 
to  a  breach  of  trust,  and  aiding  in  an  injury  to  the  child.    In  Rex 
V.  De  Manneville  (e\  Lord  Ellenboreugh  tells  us  that  *'the  father 
"  is  the  person  entitled  by  law  to  the  custody  of  his  child.     If  he 
<<  abuse  that  right,  to  the  detrimeni  of  the  ehiid,  the  Court  will 
*' protect  the  child."     And  Mr.  Justice  Lawrence,  citing  a  case 
before  Lord  Kenyon,  says  "that  his  Lordship  had  no  doubt  but 

(a)  2  Str.  962.  (6)  3  Burr.  1434. 

(c)  5  East,  221. 
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''that  the  father  was  entitled  to  halve  the  custody  of  the  infant,  £.  T.  1859- 

^*  unless  the  Court  saw  reason  to  believe  that  he  intended  to  abuse     '^^•^ — -^ 

**  his  rights  by  sacrificing  the  child."     The  next  case  I  shall  refer  to       mooke. 

is  Rex  V.  Greenhill  (a),  one  of  the  cases  relied  on  in  support  of  this 

application.    The  question  there  \^as,  whether  the  mother,  who  lived 

apart  from  her  husband,  should  be  compelled  to  give  up  to  him  the 

custody  of  their  infant  children,  though  he  was  living  at  the  time  in 

a  state  of  adultery,  but  not  in  the  house  to  which  the  children  were 

to  be  brought.     It  is  not  necessary  to  quarrel  with  the  decision 

there,  though  I  think  the  public  interests  would  not  have  suffered  if 

it  had  been  the  other  way.     Lord  Denman,  after  declaring  that  the 

father's  was  the  proper  custody,  proceeds : — *'  The  Court  has,  it  is 

*'true,  intimated  that  the  right  of  the  father  would  not  be  acted 

*'  upon  where  the  enforcement  of  it  would  be  attended  with  danger 

"to  the  child;  as,  where  there  was  an  apprehension  of  cruelty  or 

"  of  contamination,  by  some  exhibition  of'  gross  profligacy."     It  is 

plain  that  these  two  instances  were  given  by  the  learned  Chief 

Justice  merely  as  illustrative  of  what  he  meant  to  convey  by  the 

term  *'  danger  to  the  child  % "  but  not  as  an  enumeration  of  the 

dangers  which  a  Court  of  Law  would  hold  sufficient  to  displace 

the  parent's  right.     Having  used  the  general  word  "danger,"  he 

gives  one  example  as  affecting  the  child's   body,  and  another  as 

affecting  its  mind,  thus  showing  that  both  were  in  his  contemplation. 

Indeed  I  can  see   no  reason  for  saying  that  a  Court  of  Law  is 

only  competent  to  deal  with  those  two  causes,  and  that  any  other 

cause  which  would  prove  dangerous  to  the  child,  either  in  body 

or  mind,  and  so  would  render  it  inexpedient  that  the  parent  should 

have  the  custody  of  the  child,  should   be  deemed  wholly  beyond 

the  powers  and  authority  of  a  Court  of  Law  to  deal  with  it,  and 

that  this  Court,  when  called  upon  by  writ  of  habeas  corpus^  must 

first  do  a  wrong,  in  order  that  a  Court  of  Equity  may,  if  it  have 

the  opportunity,  undo  it.     K  this  be  a  sound  interpretation  of  the 

case  of  Rex  v.  Crreenhill,  and  of  the  law  on  the  subject,  it  follows, 

almost  as  a  matter  of  course,  that  the  case  of  Ex  parte  Skinner  (b) 

ought  not  to  bind  this  Court  to  the  extent  sought  by  the  applicant ; 

(a)  4  Ad.  «  £1.  624.  (6)  9  B.  M.  278. 

VOL.  11.  3  L 
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£.  T.  1859.  for  who  can  saj  that  the  bringing  a  child  into  daily  contact  with  his 

Qu^en'sBenck*  -    .      ,     ,  .  ,  -  ^  #.         t 
._ ^     fathers  kept  mistress,  op  to  the  age  of  fourteen,  was  not  nraught 

MOORE.  ^^^^  eztensiTe  danger  to  the  morals  of  the  child  ?  The  only  point 
there  decided  was,  that  the  Conrt  of  Common  Pleas  had  no  jorisdiction 
to  take  the  child  from  its  father.  The  same  point,  and  no  more,  was 
decided  in  In  re  HakewiU  (a).  The  last  case  on  this  subject  in  a 
Conrt  of  liaw  is  Regina  ▼.  CUirke{b).  In  that  case,  the  Court 
seems  altogether  to  ignore  any  reference  to  the  child's  intellectual 
attainments  or  religious  principles,  and  seems  prepared  to  apply  the 
same  rule,  whether  the  child's  age  be  three  or  thirteen,  declaring 
that  the  only  thing  to  be  considered  in  derogation  of  the  parental 
right  is  the  immorality  or  illegal  conduct  of  the  parent,  or  whether 
the  application  is  made  bona  fide  (p.  200).  Now,  while  I  freely 
admit  that,  for  our  present  purpose,  we  should  regard  all  religions 
as  alike  in  the  eye  of  the  law,  I  think  all  our  experience  will  lead 
to  the  conclusion  that  it  would  be  very  dangerous  if  a  child,  having 
received  religious  impressions  of  one  kind,  were,  in  the  course  of  its 
education,  to  be  then  submitted  to  a  religious  training  of  an  oppo- 
site kind.  The  result  to  be  expected  is,  that  all  religious  impression 
would  be  erased,  and  immorality,  and  perhaps  atheism  itself,  take 
root  in  its  stead.  The  decision  of  the  Vice-Chancellor  Kindersley, 
in  this  very  Case  of  Alicia  Race^  where  he  advised  the  child  to  be 
brought  up  in  the  religion  of  its  father,  corroborates  the  view  I 
have  taken,  and  shows  that,  in  his  opinion,  by  an  opposite  course 
the  child's  best  interests  would  have  been  imperilled.  Th^  case  of 
Siourton  v.  Stourton  (c)  is  to  the  same  effect.  There  the  infant  was 
not  quite  ten  years  old.  Its  father  had  been  a  Roman  Catholic,  and, 
after  his  decease,  the  mother,  having  become  a  Protestant,  had  her 
son  educated  in  her  own  faith,  rather  than  in  that  bf  her  deceased 
husband.  After  allowing  ibis  to  go  on  for  some  years,  the  Roman 
Catholic  relatives  interfered,  and  called  on  the  Court  to  have  the 
child  educated  in  the  religion  of  the  father.  In  dismissing  an  aippeai 
from  the  Master  of  the  Rolls,  who  had  refused  this  application.  Sir 
Knight  Bruce  said : — "  An  application  might  have  been  made  to  the 

(a)  12  C.  B.  223.  (b)  7  El.  &  Bl.  186. 

(c)  3  Jnr.,  N.  S.,  527.  r 
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"  Court,  before  the  mind  of  the  child  had  been  religiously  biassed ;  in  E.  T.  1859. 
'*  which  case  his  education  in  the  principles  of  his  father  would,  no 
**  doubt,   have   been   ordered.     Could   this   be  done   now  ?*'     And 
Lord  Justice  Turner  said  that,  ''  When  an  infant  became  a  ward 
^*  of  Court,  the  duty  of  the  Court  was  to  consult  the  welfare  of 
'^  the  infant ;  and, .  in  so  doing,  the  Court  recognised   no  religious 
**  distinctions.      If,   consistently  with   the  duty  of  the  Court,  the 
«  wishes  of  the  father  could  be  attended  to,  the  Court  paid  atten- 
"  tion  to  those  wishes ;  but  if  they  could  not  be  carried  into,  effect 
"  without  sacrificing  what  the  Court  considered  to  >be  for  the  benefit 
"  of  the  child,  they  could  not  be  attended  to."     And  again — *^  It  had 
'*  been  urged  at  the  Bar,  that  so  young  a  child's  impressions  were 
"  not  fixed,  and  could  be  removed.     That  might  be  so ;  but  might 
"  it  not  be  that  these  impressions  would  lead  to  religious  instruction 
"  by  a  person  of  another  faith  being  received  with  indifference,  or, 
''  which  was  worse,  with  affected  acquiescence?     Might  not  a  change 
'*  of  religious  education  end  by  leaving  him  with  no  fixed  impres- 
**  sions  at  all  ?  "     But  it  may  agtdn  be  said,  that  these  considerations 
are  peculiarly  for  a  Court  of  Chancery,  and  not  for  a  Court  of  Law. 
I  do  not  assent  to  this  doctrine ;  for  though  the  Court  of  Chancery 
has  a  jurisdiction  and  machinery  for  regulating  the  education  and 
maintenance  of  its  wards  during  the  whole  period  of  their  minority, 
which  this  Court  does  not  possess,  and  though  this  Court  can  only 
determine  the  custody  of  the  child  at  the  particular  time  when  its 
aid  is  invoked,  and  thus  its  powers  are  far  more  restricted  in  their 
range  than  those  of  a  Court  of  £quity,  there  is  no  reason  for  saying 
that  the  principle  which  guides  the  one  tribunal,  viz.,  the  welfare  of 
the  child,  should  not  also  guide  the  other ;  the  more  especially  when, 
if  this  principle  be  rejected  by  a  Court  of  Law,  the  practical  conse- 
quence to  be  expected  is,  that  serious  injury  may  frequently  be  in- 
flicted, by  placing  the  child  in  the  custody  of  a  person  of  whom  the 
Court  of  Chancery  would  disapprove  ;  as  occurred  in  Alicia  Racers 
case;    and  that  injury  will  prove   irremediable  in  case  the  child 
should  be  removed  out  of  the  jurisdiction,  or,  being  within  the  juris- 
diction, should  not   have  property  sufficient  not  only  to  call  the 
powers  of  a  Court  of  Equity  into  active  exercise  in  its  behalf,  but 
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E.  T.  1859«  also  to  meet  the  steady  and  continuous  disbursement  in  respect  of 
the  costs  of  guardianship  :   WelUsley  v.  The  Duke  of  Beaufort  (a). 
It  is  said,  also,  that  Mary  Moore,  having  once  been  guardian  for  nur- 
ture of  her  infant  child,  cannot,  by  the  memorial  in  question  and 
her  dealing  with  the  Society,  or  by  any  other  act  of  hers,  divest 
herself  of  the  personal  trust  which  the  law  has  reposed  in  her.     It 
may,  perhaps,  be  admitted,  on  .the  authority  of  Villareal  v.  Mel- 
lish  (6),  Reynolds  v.  Lady  Teynham  (c),  Regina  v.  Smith  (<f ),  that, 
though  this  woman  had  entered  into  the  most  formal  contract  i<x 
divesting  herself  of  the  duties  and  responsibilities  as  well   as   the 
powers  and  authorities  of  a  guardian — in  a  word,  ^id  her  utmost  to 
assign  the  office  of  guardian,  she  might  the  next  moment  have  set  all 
at  nought,  and  reclaimed  the  child.    But  that  is  not  the  question  here. 
I  take  that  question  to  be,  whether,  after  this  woman  has  for  seven 
years  abnegated  all  the  functions  of  a  guardian,  and  allowed  and  en- 
couraged other  persons  to  assume  and  discharge  those  functions,  and 
to  educate  the  child  in  a  religious  faith  different  from  that  which 
she  now  professes,  will  this  Court,  in  virtue  of  the  jurisdiction  it 
possesses  for  the  benefit  of  the  child,  lend  its  powers  to  enable  the 
mother  now  at  her  pleasure  to  undo  that  which,  for  the  last  seven 
years,  she  has  been  doing,  and  all  this  without  the  least  complaint, 
either  proved  or  alleged,    against    the  members  or  officers  of  the 
Society,  for  neglect  of  the  duties  which,  by  receiving  the  child,  they 
virtually  undertook  to  discharge?     The  Court  cannot  but  apprehend 
that  it  is  the  intention  of  the  mother,  on  recovering  the  possession 
of  this  child,  to  bring  it  up  in  a  reli^on  different  not  only  from  that 
in  which  it  has  hitherto  been  trained,  but  also  from  that  of  its  father. 
And  this,  according  to  the  case  In  re  Hunt  («),  she  ought  not  to  he 
allowed  to  do.      The  case  of  Lyons  v.  Blenkin  (fj,  and  the  obser- 
vations of  the  Lord  Chancellor,  in  refusing  to  accede  to  the  applica- 
tion of  a  father  for  removal  of  his  infant  children  from  their  aunt, 
afPord  us  valuable  assistance  : — "  All  their  habits,",  he  aajs,  "  have 
"  been  acquired  under  the  roof  of  their  aunt ;  all  their  convictions 

(a)  2  Rnss.  1,  21.  {6)  2  Swanst.  533. 

(c)  9  Mod.  40.  (rf)  17  Jur.  24. 

(«)  2  Coa.  &  L.  373.  Cf)  Jac  245,  263. 


COMMON  LAW  REPORTS.  21 

^'  have  been  formed  under  their  aunt;  and  it  appears  to  me,  that  E.  T.  1859. 

''  the  father  has  so  far  given  his  consent  to  this  course  of  education 

''  as  to  preclude  him  from  saying  that  he  shall  now  be  permitted  to 

*'  break  in  and  introduce  a  new  system  of  education,  which  cannot 

'*  be  consistent  with  the  system  to  which  they  have  been  habituated.'* 

Mr.  Justice  Patteson,  sitting  in  a  Court  of  Law,  acknowledged  and 

acted  upon  the  authority  of  this  case,  when,  in  Ex  parte  Preston  (a), 

he  refused,  at  the  instance  of  the  mother,  to  order  a  child  to  be 

delivered  up  by  persons  under  whose  care  and  superintendence  it 

had,  for  a  considerable  time,  been  maintained  and  educated,  with 

the  authority  and  approbation  of  the  mother. 

For  the  reasons  I  have  stated,  I  am  of  opinion  that  the  Court 
ought  not  to  issue  its  habeas  corpus  for  the  removal  of  this  child 
from  its  present  custody,  and,  accordingly,  that  the  conditional  order 
ought  to  be  discharged. 

O'Brien,  J. 

Li  this  case,  I  am  of  opinion  that  the  application  for  the  writ  of 
habeas  carpus  ought  to  be  granted ;  and  it  is  therefore  requisite  for 
me  to  refer  to  all  the  objections  to  the  application  which  have  been 
relied  on  by  Counsel  for  the  Rev.  Mr.  O'Meara,  acting  for  the 
Protestant  Orphan  Society.  The  child  in  question  is  nine  or  ten 
years  of  age.  His  father  died  in  1852,  without  having  appointed  any 
guardian  by  deed  or  will ;  and  thereupon,  according  to  the  general 
rule  of  law,  his  mother,  the  present  applicant,  became  entitled,  as 
guardian  for  nurture,  to  the  custody  of  the  child,  until  he  should 
attain  the  age  of  fourteen  years  (being  the  period  fixed  by  law  for 
the  determination  of  this  species  of  guardianship),  and  she  acquired 
the  same  legal  right  to  the  custody  of  the  child  during  that  period, 
and  the  same  power  of  enforcing  that  right  by  writ  of  habeas  corpus 
as  would  have  belonged  to  the  father  (if  alive),  or  to  the  guardian 
(if  any)  duly  appointed  by  him.  It  is  unnecessary  to  cite  authori- 
ties for  this  proposition,  which  has  not  indeed  been  controverted  in 
the  argument.  It  is  true,  however,  that  in  various  cases  it  has  been 
held  that  certain  circumstances  would  constitute  exceptions  to  this 

(a)  11  Jur.  1039;  S.  C,  5  D.  &  L.  233. 
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£.  T.  1 859.  'i^l®9  ^^^  would  be  sufficient  grounds  to  induce  a  Court  of  Law  to 
refuse  to  the  parent  or  guardian  the  assistance  of  this  writ ;  and  it 
is  contended  that  sach  circumstances  exist  in  the  present  case.  I 
shall  presently  refer  to  those  cases ;  but  I  shall  first  consider  to  what 
extent  the  Court  should  interfere  where  those  exceptional  circum- 
stances do  not  exist ;  whether  they  should  give  the  custody  of  the 
child  to  the  parent  or  guardian,  or  whether,  as  contended  by  Mr. 
0*Meara's  Counsel,  the  Court  should  interfere  no  further  than  to 
have  the  child  brought  into  Court,  ascertain  his  wishes  by  exam- 
ination, and  then  (if  the  child  have  sufficient  intellect  to  be  capable 
of  making  a  choice)  allow  him  to  go  where  he  pleases. 

Upon  this  question,  I  think  the  clear  i^esult  of  the  authorities  to 
be  that,  with  respect  to  a  legitimate  child,  under  the  age  of  fourteen 
years,  the  Court  (if  the  exceptional  circumstances  to  which  I  have 
referred  do  not  exist)  should  have  regard  only  to  the  legal  rights  of 
guardianship,  and  should,  without  reference  to  the  wishes  of  the 
child,  deliver  him  or  her  to  the  custody  of  the  father  or  mother,  or 
other  legal  guardian,  as  the  case  .may  be.  Whatever  doubt  may 
have  existed  on  this  question,  from  the  case  of  The  King  v.  Smith{a\ 
and  some  other  early  cases,  is,  I  think,  completely  removed  by  seve- 
ral more  recent  decisions  of  high  authority.  It  is  only  necessary  to 
refer  to  one  of  them,  that  of  The  Queen  v.  Clarke  {]b\  commonly 
called  Alida  Race's  ceue,  in  which  the  leading  authorities  on  the 
subject  are  reviewed,  and  in  which  Lord  Campbell  states  (pp.  193 
and  194),  *'  That  the  great  use  of  the  writ  was  to  set  at  liberty 
"  any  of  the  Queen's  subjects  unlawfully  imprisoned ;  and  that,  with 
^'respect  to  a  child  under  guardianship  for  nurture,  the  child  was 
'^  supposed  to  be  unlawfully  imprisoned,  when  unlawfully  detained 
"  from  the  custody  of  the  guardian,  and  that,  when  delivered  to  the 
^  guardian,  the  child  was  supposed  to  be  set  at  liberty."  In  a  sub- 
sequent part  of  his  judgment,  after  referring  to  the  inconvenient 
consequences  that  would  result  from  allowing  a  child,  during  the 
period  of  guardianship  for  nurture,  to  exercise  a  choice,  and  select 
a  custody  different  from  that  of  the  legal  guardian  of  such  child} 
and  referring;  amongst  other  authorities,  to  the  case  of  The  King  v. 

(a)  2  Strange,  962.  (6)  7  £1.  ^  Bl.  186. 
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GreenhiU{a\  Lord  Campbell  states  (pp.  196  and  197)  that  the  age  E.  T.  1859- 
of  fourteen  years  (being  the  period  when  guardianship  for  nurture 
ceases)  was  the  period  within  which  the  Court  would,  without  any 
examination  of  the  child,  oitier  the  child  to  be  delivered  to  the 
parent  or  guardian.  The  Case  of  Anne  Lloyd  (b)  has,  however, 
been  relied  on  in  the  argument,  as  opposed  to  this  doctrine.  In  that 
case,  an  illegitimate  child  about  eleven  years  old  was,  in  pursuance 
of  a  habeas  corpus  obtained  by  her  mother,  brought  up  before  the 
Court  of  Common  Pleas  by  her  supposed  father,  in  whose  custody 
she  had  been,  and  who,  as  the  child  was  illegitimate,  had  no  legal 
right  to  her  guardianship  or  custody.  The  child  was  examined  by 
the  Court,  as  to  whether  she  wished  to  go  with  her  mother ;  and, 
having  expressed  a  strong  disinclination  to  do  so,  the  Court  refused 
to  deliver  her  to  the  mother,  and  allowed  her  to  remain  with  her 
supposed  father,  though  he  had,  as  already  mentioned,  no  legal  right 
to  her  guardianship.  But  it  appears,  from  the  observations  of  the 
Judges  in  that  case,  and  from  the  comments  on  it  by  Lord  Camp- 
bell, in  Alicia  Racers  ctue  (c),  that  the  ground  oT  the  decision  was 
that,  as  the  child  was  illegitimate,  and  beyond  the  age  of  seven  years 
(bqing  the  period  up  to  which  a  mother  is  entitled  to  the  custody 
of  an  illegitimate  child),  the  mother  had  no  legal  right  to  the  guar- 
dianship. There  was,  therefore,  no  person  legally  entitled  to  such 
custody  or  guardianship ;  and  there  was  no  other  criterion,  except 
the  choice  and  wishes  of  the  child,  for  the  Court  to  determine  in 
what  custody  she  should  remain.  That  case,  therefore,  is  no 
authority  for  the  proposition  that  the  Court  should  withhold  from 
the  legal  guardian  the  custody  of  a  legitimate  child,  under  the  age 
of  fourteen,  upon  the  ground  of  the  wish  of  the  child  to  remain  in 
other  custody. 

It  was  also  contended,  by  Mr.  O'Meara's  Counsel,  that  though, 
under  certain  circumstances,  the  Court  may  refuse  to  take  a  child 
out  of  the  custody  of  the  parent  or  legal  guardian,  yet  it  did  not 
therefore  follow  that  the  Court  would,  under  similar  circumstances, 
interfere  to  give   the  child  to  such  parent  or  guardian.    But  this 

(a)  4  Ad.  &  £1.  $24,  643.  (6)  3  M.  &  G.  547. 

(c)  7  El.  &  BL  198. 
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E.  T.  1859*  proposition  is  altogether  at  variance  with  several  of  the  cases  to 
which  I  shall  hereafter  refer,  and  particularly  with  the  observations 
of  Fatteson,  J.,  in  the  The  King  v.  Greenhill  (a),  upon  this  very 
question,  which  clearly  show  that  a  Court  of  Law  should  act  upon 
the  same  principles,  when  the  parent  or  guardian  entitled  to  the 
legal  custody  of  the  child  applies  to  the  Court  for  such  custody,  as 
they  would  act  upon  if  an  application  was  made  to  take  the  child 
from  such  custody. 

We  have  next  to  consider  what  are  the  exceptional  circumstances, 
which,  as  I  have  already  observed,  have  been  considered  by  Courts 
of  Law  as  disentitling  the  legal  guardian  to  the  custody  of  a  child, 
and  whether  such  circumstances  exist  in  the  present  case.     Upon  a 
review  of  the  authorities  there  will,  I  think,  be  no  difficulty  in  ascer- 
taining what  those  exceptional  circumstances  are,  and  what  are  the 
principles  by  which  Courts  of  Law  should  be  guided,  in  deciding 
whether,  in  any  particular  case,  they  should  refuse  to  enforce  the 
rights  of  the  legal  guardian.     It  will,  I  think,  be  found  that  those 
principles  are  clear  and  well  defined.     If  it  were  otherwise,  the 
exercise  of  this  branch  of  our  jurisdiction  would  be  attended   with 
great  and  embarrassing  uncertainty.     In  considering  the  authorities 
on  this  subject,  we  should,  however,  recollect  the  material  distinction 
that  exists  between  the  principles  which  guide  Courts  of  Law  and 
those  which  guide  the  Court  of  Chancery,  with  regard  to  the  custody 
of  children,  because  many  of  the  cases  which  have*  been  relied *on  in 
the  argument,  as  authorities  against  the  present  application,  were 
cases  in  the  Court  of  Chancery,  and  have,  in  my  opinion,  no  appli- 
cation whatever  to  the  question  whether  a  Court  of  Law  should  or 
should  not  assert  the  rights  of  the  legal  guardians.     The  jurisdiction 
of  Courts  of  Law,  in  interfering  by  habeas  corpus  with  the  custody 
of  children,  is  grounded  on  the  supposition  that  children  of  a  certain 
age  were  under  illegal  restraint  when  they  were  under  illegal  cus- 
tody, and  that  they  were  removed  from  such  restraint   by  being 
placed  in  the  custody  of  their  legal  guardian  :  The  King  v.  Green- 
hill {b)^  and  The  Queen  v.  Clarke  {e)  ;  but  the  jurisdiction  of  the 

(a)  4  Ad.  &  El.  624.  {b)  4  Ad.  &  El,  643. 

(c)  7  El.  &  Bl.  193. 
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Court  of  Chancery  reats  upon  very  different  grounds,  and  accord-  E.  T.  1859. 
^  .       ,  .  ^         ,..,..  Qtteen*8  Bench 

ingly  that  Court,  m  the  exercise  of  such  jurisdiction,  acts  upon      -^ — ^— -^ 

In  T€ 
many  principles  which  could  not  be  recognised  in  a  Court  of  Law.       moors. 

In  the  case  of  Ex  parte  Skinner  (a),  West,  C.  J.,  says,  "  The  Court 
"of  Chancery  has  a  jurisdiction  as  representing  the  King  2A parens 
^*patria^  and  that  Court  may,  accordingly,  under  circumstances, 
*^  control  the  right  of  a  father  to  the  possession  of  his  child,  and 
'I  appoint  a  proper  person  to  watch  over  its  morals,  and  see  that  it 
"  receives  proper  instruction  and  education."  In  the  Case  of  the 
Infant  Caroline  De  Mannemlle  (reported  in  5  East^  p.  221,  and 
1 0  Ves.y  p.  59)»  the  Court  of  King's  Bench,  upon  a  proceeding  on 
the  part  of  the  mother  by  habeas  corpus^  had  refused  to  take  the 
child  from  the  custody  of  her  father,  on  the  ground  that  he  had 
a  legal  right  to  such  custody.  The  mother  then  filed  a  bill  in  the 
Court  of  Chancery,  and  applied  there  for  the  custody  of  the  child  ; 
and  Lord  Eldon,  referring  to  the  decision  of  the  King's  Bench,  says 
(10  Ves.^  p.  59)f  '*I  am  not  surprised  at  it;  for  that  Court  has  not 
**  within  it,  by  its  constitution,  any  of  that  species  of  delegated 
''  authority  that  exists  in  the  King  as  parens  patrice,  and  resides 
"in  the  Court  of  Chancery  as  reprei^enting  his  Majesty."  This 
distinction  between  the  principles  of  the  two  Courts  is  again  recog- 
nised  by  Lord  Eldon,  in  the  case  of  Lyons  v.  Blenkin  (6),  and  in 
the  Anonymous  case  reported  in  Jac.^  p.  254  n ;  in  which  latter  case 
he  stated  that  the  jurisdiction  which  even  the  Chancellor  had  upon 
a  writ  of  habeas  corpus  was  exactly  the  same  as  if  it  was  before  a 
Judge ;  but  that,  when  an  infant  was  a  ward  of  the  Court  of  Chan- 
cery, there  were  many  circumstances  to  which  he  could  give  atten- 
tion, which  would  not  weigh  with  him  upon  a  habeas  corpus  alone. 
.  The  observations  of  Mr.  Justice  Fatteson,  in  Ex  parte  3PClellan  (c), 
and  of  Lord  Campbell,  in  Alicia  Race's  ease(d),  show  that  they 
admitted  and  acted  upon  this  distinction  ;  and  Lord  St.  Leonards^ 
in  a  recent  publication  («),  also  recognises  the  difference  between 
the  grounds  upon  which  the  custody  of  a  child  could  be  refused  to  a 

(a)  9  B.  Moo.  282.  (6)  Jac.  254,  255. 

(c)  I  Dowl.  P.  C.  85.  (rf)  7  EU.  &  Bl.  202,  203, 

(e)  Handj  Book,  82,  88. 
VOL.  IL  4  L 
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E«  T.  1859-  parent  by  a  Judge,  upon  a  habeas  corpus^  or  bj  the  Court  of  Chan- 
^^f  ^  *  cerj,  where  the  child  was  a  ward  of  that  Court.     It  is  nnneoeasaiy 
MOORE.       ^^  ^^^  ^  ^^^^  ^^S^  authorities  others  which  might  be  cited  to  the 
same  effect ;  and  I  was  surprised  to  hear  it  contended,  in  the  argu- 
ment of  this  case,  that  the  Courts  of  Law  and  Chancery  act  upon 
the  same  principles  in  controlling  the  prima  faeU  legal  right  of  the 
parent  or  guardian  to  the  custody  of  a  child ;  on  the  contrary,  it 
clearly  follows,  from  the  authorities  to  which  I  have  referred,  thst 
there  are  many  circumstances  which,  though  sufficient  grounds  for 
the  Court  of  Chancery  to  interfere  with  the  rights  of  the  parent  or 
guardian  to  the  custody  of  a  child,  would  not  authorise  a  Court  of 
Law  to  refuse  the  operation  of  those  rights  by  habeas  carpus.     The 
application  now  before  us  is  principally  opposed  upon  the  ground  of 
the  mother's  misconduct ;  and,  before  observing  upon  the  facts  of  the 
case,  I  shall  first  refer  to  some  authorities,  for  the  purpose  of  show- 
ing what  the  degree  of  misconduct  on  the  part  of  a  parent  should  be, 
to  constitute  sufficient  ground  for  a  Court  of  Law  refusing  the  cus- 
tody of  a  child  to  a  parent  who  would  be  otherwise  legally  entitled 
to  it.     In  some  of  those  cases  we  shall  find  that  the  question  arose 
as  to  the  misconduct  of  the  father^  who  claimed  the  custody  of  his 
child,  as  against  the  mother ;  but  that  circumstance  does  not  affect 
the  principle  to  be  collected  from  those  cases,  because,  during  the 
lifetime  of  the  father,  he  is  prima  facie  legally  entitled  to  the  custody 
of  his  children ;  and  where,  as  in  the  present  instance,  the  father 
has  died  without  appointing  a  guardian,  and  the  mother  surrives, 
then,  as  I  have  already  mentioned,  the  mother  has  the  same  legal 
right  to  the  custody  of  a  child  under  fourteen  years  of  age  as  the 
father,  if  living,  would  have  had.    In  the  case  of  Ex  parte  Skin- 
ner (a),  a  wife  applied,  upon  a  writ  of  habeas  carpus^  against  her 
husband,  for  the  custody  of  their  child,  aged  about  six  years.     It 
appeared  that  the  husband  was  actually  in  gaol  for  debt,  and  living 
there  iu  a  state  of  adultery  with  another  woman ;  but  the  Court  of 
Common  Pleas  refused  to  comply  with  the  application,  or  to  inter- 
fere with  the  legal  rights  of  the  father  to  the  custody  of  the  child, 
upon  the  ground  (as  stated  by  Chief  Justice  West)  that  they  had  no 

(«)  9B.Moo.276. 
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authority  to  do  so,  as  there  was  no  charge  of  ill-treatment  by  the  E.  T.  1859. 

father.    In  T%e  King  v.  De  Manneville  (a),  to  which  I  have  already     <— — v ' 

referred,  Lord  EUenborough  said  that  the  father  was  entitled  by  law      moobe. 
to  the  custody  of  the  child,  but  that,  if  he  abused  that  right,  to  the 
detriment  of  the  child,  the  Court  would  protect  the  child.    In  the 
Afumymous  ease  (b)  already  mentioned,  Lord  Eldon  stated  his  opi- 
nion that,  upon  an  application  by  habeas  corpus^  nothing  but  cruelty 
or  ill-usage  to  the  child  would  be  a  ground  for  taking  a  child  from  its 
father.    In  Ex  parte  M'CUUan  (c),  Patteson,  J.,  states  that  the 
Court  would  not  interfere  with  the  right  of  the  father  to  the  custody 
of  the  child,  where  there  was  nothing  "  to  lead  them  to  suppose  that 
"  any  ill-usage  had  been  exercised  by  the  father,  or  by  the  school- 
"  mistress  with  whom  the  father  wished  the  child  to  be  placed." 
But  the  case  of  The  King  v.  GreenhiU{d)  affords  a  much  stronger 
instance  of  the  principles  upon  which  Courts  of  Law  should  act  in 
deciding  whether  they  would  assert  or  disregard  the  legal  rights  of 
the  parent  or  guardian  to  the  custody  of  a  child.    In  that  case,  Mr. 
Greenhill   had  applied  upon  habeas  corpus  that  his  wife   should 
deliver  up  to  him  their  three  daughters,  the  eldest  of  whom  was 
about  six  years  old.    It  appeared  that  his  wife  had  left  him,  in  con- 
sequence of  his  continued  adultery  with  a  Mrs.  Graham,  with  whom 
he  lived  at  various  places  as  man  and  wife,  under  the  same  name. 
His  immorality  and  misconduct  were  relied  on  as  grounds  for  disen- 
titling him  to  the  interference  of  the  Court  to  restore  the  children  to 
him;  but  the  Court,  notwithstanding  these  facts,  decided  that  he 
was  entitled  to  the  custody  of  the  children.      Lord  Denman,  in 
giving  judgment,  after  referring  to  the  legal  right  of  the  father  to 
the  custody  of  the  child,  says  (p.  640} : — "  The  Court  has,  it  is  true, 
'*  intimated  that  the  right  of  the  father  would  not  be  acted  upon 
'*  where  the  enforcement  of  it  would  be  attended  with  danger  to  the 
•*  child,  as  where  there  was  an  apprehension  of  cruelty,  or  of  con- 
'*  taminatioU)  by  some  exhibition  of  gross  profligacy.     But  here  it  is 
«<  impossible  to  say  that  such  danger  exists.     Although  there  is  an 
<*  illicit  connexion  between  Mr.  Oreenhill  and  Mrs.  Graham,  it  is 

(a)  5  East,  223.  (6)  Jac  454  n. 

(0  1  Dowl.  P.  C.  80.  (<0  4  Ad.  &  El.  624. 
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E.  T.  1859.  **DOt  pretended  that  she  ifl  keeping  the  hoase  to  which  the  chikk: 
%^*   ^     "are  to  be  brought,  or  that  there  is  anything  in  the  conduct  of  1^ 
MOORE.       "  parties  so  offensive  to  decency  as  to  render  it  improper  that  tk 
*'  children  should  be  left  under  the  control  of  the  father ;  and  L 
"  promises  to  observe  the  same  conduct  with  respect  to  them  for  ik 
**  future."     The  rest  of  the  Court  concurred  in  the   deciaion ;  ui 
Coleridge,  J.,  after  stating  the  presumption  of  law  to  be,  that  tbe 
legal  custody  of  the  children  belonged  to  the  father,  says  (p.  643):- 
**  Yet,  if  it  be  shown  that  cruelty  or  corruption  would  be  apprt- 
"  bended  from  the  father,  a  counter-presumption  arises  ;  that,  how- 
"  ever,  is  not  raised  here."   The  principle  upon  which  Xx>rd  Dennuu 
and  the  Court  of  King's  Bench  acted  in  the  foregoing  case,  as  t: 
the  effect  of  the  father's  immoral  conduct,   had  been    previousij 
recognised,  even  by  the  Court  of  Chancery,  in  Bali  v.  Bail  (ai 
where,  in  refusing  a  petition  by  a  mother  for  the  custody  of  ha  \ 
daughter,  aged  about  fourteen  years,  which  was  gronnded  on  tbr 
fact,  amongst  others,  of  the  father  living  in  adultery  with  anoth&  |j 
woman,  the  Vice-chancellor  states : — *'  This  Court  has   nothing  to 
"  do  with  the  fact  of  the  father's  adultery,  unless  the  father  brings  | 
"the  child  into  contact  with  the  woman.     All  the  cases  on  ikis  i 
"  subject  go  upon  that  distinction,  when  adultery  is  the  ground  ofi  , 
**  petition  for  depriving  the  father  of  his  Common  Law  right  orer  f 
*^  the  custody  of  his  child."     Another  decision  of  a  Court  of  Com- 
mon Law  is  that  in  the  case  of  In  re  Pulbrook  (6),  which  yrns  j^ 
cited  in  the  argument,  where  an  application  was  made  by  the  fathei 
against  the  mother  upon  habeas  corpus^  to  obtain  from  her  the  ens- 
•tody  of  their  child,  aged  about  nine  years.     It  appeared,  from  tbe 
affidavits,  that  the  father,  by  his  drunkenness,  immorality  and  iU- 
usage,  had  forced  his  wife  to  leave  him ;  that  he  was  in  a  state  of 
utter  destitution,  without  a  house  or  regular  business ;  that  he  was 
imable,  out  of  his  own  means,  to  provide  a  fitting  education  for  the 
child,  and  that  the  wife's  father,  with  whom  she  then  lived,  wtf 
perfectly  able  and  willing  to  do  so.     £rle,  J.,  however,  notwith- 
standing these  facts,  decided   that  the  father  was  entitled  to  the 
custody  of  the  child.     Some  earlier  cases  have  been  relied  od  i^ 

(a)  2  Sim.  35.  (6)  1  IJur.  185. 
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the  argument,  particularly  the  cise  of  The  King  v.  Delaval{a)y  E.  T.  1859* 
where  the  Court  refused  to  deliver  a  girl  of  about  eighteen  years  of 


^  ^'^''-  ape  to  the  custody  of  her  father,  and  ordered  that  she  should  be  at 
^^'^  liberty  to  go  where  she  pleased;  but  Lord  Mansfield,  in  stating 
^  'i^x  the  grounds  of  his  decision,  referred  to  the  circumstances  of  the  case, 
^  k  that  it  appeared  that  the  girl  had  received  ill-usage  from  her  father, 
iir  :v  ^  and  that  there  was  ground  for  suspecting  that  the  father  had  been 
;sr>  party  to  a  conspiracy  to  place  his 'daughter  with  Sir  F.  Delaval,  for 
fu.:  the  purpose  of  prostitution.  Lord  Mansfield  also  explains,  in  his 
iri\:  judgment,  the  ground  of  the  decision  in  The  King  v.  Smith  (b), 
ciik  which  was  another  of  the  cases  relied  on  against  the  present  appli- 
■'hii  cation.  Whatever  doubt,  therefore,  might  have  existed  from  those 
k^z  ^  earlier  cases,  if  they  stood  alone,  they  cannot,  I  think,  be  now  relied 
^ll:_'i  on  as  a  ground  for  our  adopting,  upon  the  question  of  the  miscon- 
duct of  parents  disentitling  them  to  the  custody  of  their  children,  a 
principle  diflferent  from  that  which  has  been  established  by  those 
several  more  recent  cases  of  high  authority  already  referred  to, 
and  which  has  been  so  lately  recognised  by. Lord  Campbell,  in  Alicia 
Racers  ease  (c)  i  where,  after  stating  that  *'  the  mother  may  have 
"forfeited  her  right  to  the  custody  of  the  child,  by  prior  immoral 
'*  conduct,"  he  explains  that  statement  in  the  next  sentence,  by  say- 
ing that,  *'  according  to  the  The  King  v.  Greenhill^  the  immorality, 
**  to  extinguish  the  right  of  the  parent  or  guardian  to  the  custody  of 
'*  the  child,  must  be  of  a  gross  nature,  so  that  the  child  would  be  in 
*'  serious  danger  of  contamination  by  living  with  him."  In  the  pre- 
sent case,  the  misconduct  on  the  part  of  the  mother  (Mrs.  Moore), 
by  which  it  is  contended  that  she  has  forfeited  her  right  to  the 
custody  of  her  son,  was  the  system  of  deception  and  falsehood  to 
which  she  resorted  in  1852,  for  the  purpose  of  procuring  admission 
for  her  son  into  the  Protestant  Orphan  Society.  It  appears  that 
her  husband  died  in  February  1852,  although,  in  her  first  affidavit 
for  this  motion,  she  stated  that  he  died  in  February  1851.  This 
statement  was  manifestly  made  by  mistake,  and  is  set  right  by  her 
second  affidavit,  in  which  she  refers  to  the  certificate  of  her  hus- 

(ff)  8  Burr.  1484.  {b )  2  Strange.  962. 

(c)7£L&BL200. 
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E.  T.  1859.  band's  burial,  or  the  receipt  of  the  burial  fees,  dated  in   Febmarr 
1852,  and  in  the  possession  of  the  attorney  for  the  Orphan  Society. 
According  to  her  first  affidavit,  her  son  was  bom  in  ICarch  1849; 
but,  in  her  application  to  the  Orphan  Society,  she  states  that  he  was 
born  in  Match  1850.     There  were  also  two  daughters  of  the  mar- 
riage ;  one  of  them  was  older  than  the  son,  and  the  other  -was  bom 
in  October  1852,  between  seven  and  eight  months  after    the  hus- 
band's death.    Mrs.  Moore  was  in  great  distress  at  her  hashand's 
death  ;  and,  in  May  1852,  in  order  to  provide  for  her  son's  support, 
she  applied  to  the  Protestant  Orphan  Society  for  his  admission  into 
that  establishment     On  that  occasipn,  she  signed  an  application  for 
his  admission,  in  which  she  described  herself  and  her  son  as  Pro- 
testants ;  and  she  also  had  her  son  and  eldest  daughter  baptised  in 
St.  Greorge's  Protestant  Church,  although,  as  it  now  appears,  she 
had  been  until  then  a  Roman  Catholic,  and  the  two  children  had 
been,  in  their  father's  lifetime,  baptised  as  Roman  Catholics.      The 
son  was  admitted  into  the  Orphan  Society  in  July  1852,  and  not,  as 
stated  in  her  first  affidavit,  in  December  1853.      In  October  1862, 
immediately  after  the  birth  of  her  second  daughter,  she  and  her  two 
daughters  were  admitted  into  the  North  Dublin  poor-house,    and 
registered  as  Protestants.     The  second  daughter  was  baptised  by 
the  Protestant  Chaplain,  and  died  in  February  1853.     Mrs.  Moore 
was  discharged  from  the  poor-house  in  April  1853. 

The  mis-statements  in  Mrs.  Moore's  first  affidavit,  as  to  the  dates 
of  her  husband's  death,  of  her  son's  admission  to  the  Orphan 
Society,  &c:,  have  been  observed  on  in  the  argument ;  but  I  see  no 
ground  for  supposing  that  those  mis-statements  were  deliberately 
made  by  her,  with  a  knowledge  of  their  untruth.  The  application 
to  the  Orphan  Society,  and  the  certificate  or  receipt  for  fees  of  her 
husband's  burial,  showing  the  correct  dates,  were,  to  her  knowledge, 
in  the  possession  of  the  officers  of  the  Society,  and  were  referred  to 
by  her,  and  her  mis-statements,  as  to  those  dates,  in  her  affidavit, 
were  manifestly  by  mistake.  With  respect,  however,  to  the  decep- 
tion and  falsehood  resorted  to  by  her  in  1 852,  as  to  the  religion  of 
herself  and  her  children,  her  conduct  cannot  be  too  strongly  con- 
demned.   Her  poverty  may  have  been  the  cause,  but  is  no  justifies- 
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lion  of  the  coarse  she  adopted.     And  though  similar  temptations  E.  T.  1859. 

have  been  yielded  to,  though  instances  occur  of  parties  being  in-      ^-  .■> 

duced,  for  pecuniary  considerations,  to  abandon  the  religion  which  moobe. 
they  had  professed,  her  misconduct  on  that  occasion  is  deserving 
of  the  severest  censure.  But  the  /question  for  our  consideration  is, 
whether,  having  regard  to  the  authorities  to  which  I  have  referred, 
her  misconduct  in  1852  (for  in  no  other  respect  has  her  character 
been  impeached)  is  a  sufficient  ground  for  a  Court  of  Law  to  refuse 
to  her  now  the  custody  of  her  son,  and  whether  we  can  do  so  con- 
sistently with  those  authorities  ?  In  the  cases  above  mentioned,  of 
Ex  parte  Skinner  (a),  and  The  King  v.  Greenhill  (6),  the  fact  of 
the  father  living  in  an  acknowledged  state  of  a4ultery,  at  the  very 
time  of  the  application  to  the  Court,  was  held  not  to  be  sufficient 
ground  for  disentitling  him  to  the  custody  of  his  children.  In  the 
case  of  In  re  Pulbrook  (c),  the  father,  notwithstanding  his  con- 
tinued drunkenness  and  immorality,  and  his  iU-usage  of  his  wife, 
was  also  declared  entitled  to  the  custody  of  his  child ;  and  in  the 
case  of  Ball  v.  Ball  (J),  already  mentioned,  we  find  a  similar  prin- 
ciple acted  on  even  by  the  Court  of  Chancery  (though  possessing 
a  more  extensive  jurisdiction  than  Courts  of  Law  in  the  controlling 
of  parental  rights),  where  the  child  was  a  girl  of  fourteen  years  of 
age ;  and  yet  the  continued  adultery  of  the  father  was  held  not  to  be 
a  ground  for  depriving  him  of  her  custody.  There  is  no  charge  or 
suggestion  here  of  any  ill-usage  or  ill-treatpaent,  on  the  part  of  Mrs. 
Moore,  towards  her  son ;  by  which  also,  according  to  other  cases, 
her  right,  even  at  Law,  to  his  custody  would  be  forfeited.  And, 
however  strongly  we  must  condemn  her  misconduct  in  1852,  we 
cannot,  in  my  opinion,  consistently  with  the  several  authorities  to 
which  I  have  referred,  hold  that  by  such  misconduct  she  has  for- 
feited that  right.  It  is  undoubtedly  essential,  for  the  proper  moral 
training  and  education  of  children,  that  the  principles  of  truth 
should  be  inculcated  on  their  minds ;  and  it  ha^  been  contended  that 
the  reckless  disregard  of  truth  evinced  by  Mrs.  Moore  in  1852,  on 
a  subject  so  sacred  as  the  religion  of  herself  and  her  children,  shows 

(a)  9  B.  Moore,  278.  (6)  4  Ad.  &  E.  624.  , 

(c)  11  JnrUt,  183.  (</)  2  Sim.  35. 
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E.  T.  1 859'  that  her  son  would  be  exposed  to  the  danger  of  moral  corruption  bj 

Queen's Bench   ,    .  ,  ,.  *        ,  ^       .a  •.«-.-«  ^ 

being  now  delivered  to  her  care.     But  if,  as  stated  by  Lord  Camp- 
bell, in  Alicia   Race's  case  {a),  when  referring  to   The  King    ▼. 
Greenhilif  **  the  immorality,  to  extinguish  the  right  of  a  parent  or 
"  guardian  to  the  custody  of  a  child,  must  be  of  a  gross  nature,  so 
"  that  the  child  would  be  in  serious  danger  of  contamination  hy 
**  living  with  him,"  and  if  the  circumstances  existing  in  the  caaea 
of  The  King  v.  Greenhill  and  Ball  ▼.  Ball^  of  the  continued  immo- 
rality and  adultery  of  the  father,  were  not  considered  as  sufficient 
to  justify  the  Court  in  refusing  to  him  the  custody  of  his  daughters^ 
on  the  ground  of  such  danger,  how  can  it  be  held  that  the  decep- 
tion and  falsehood  practised  by  Mrs.  Moore,  in  1852,  are  a  sufficient 
ground  for  refusing  to  her  the  custody  of  her  son  ?     A  distinction 
was  suggested  by  Mr.  O'Meara's  Counsel  between  GreenhilTs  case 
and  the  present,  on  the  ground  that  Mr.  Greenhill  had  undertaken 
not  to  bring  his  daughters  into  the  same  house  with  his  mistress,  or 
into  intercourse  with  her ;  whereas,  in  the  present  case,  it  is  said 
that,  by  granting,  this  application,  the  child  would  live  with  and  be 
educated  by  his  mother,  who  has  shown,  by  her  misconduct,  that 
such  a  result  would  be  attended  with  danger  to  the  moral  character 
of  the  child.     But  that  circumstance  in  GreenhilVs  case  does  not 
affect  the  ground  upon  which  the  decision  in  it  is  applicable  to  the 
case  now  before  us ;  because,  notwithstanding  the  undertaking  given 
by  Mr.  Greenhill,  the  objection  would  have  still  remained,  that  his 
own  misconduct  and  immorality  were  such  as  to  give  grounds  for 
apprehending  danger  to  the  moral  character  of  his  daughters,  by 
leaving  them  and  their  education  under  his  control,  even  though  he 
should  not  bring  them  into  intercourse  with  his  mistress.     And  it 
was  considered  in  that  case,  that  the  fact  of  Mr.  Greenhill  being  at 
the  time  separated  from  his  wife,  and  admittedly  living  in  adultery, 
did  not  furnish  sufficient  grouiids  for   the  apprehension  of  such 
danger,  to  justify  the  Court  in  refusing    him  the  custody  of  his 
daughters.     It  appears  to  me  that,  consistently  with  that  decision 
(which  has  been  approved  of  in  the  subsequent  cases  to  which  I 
have  referred),  we  cannot  now  hold  that  Mrs.  Moore  is  disentitled 

(a)  7  E1.&B1.200. 
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to  the  custody  of  her  son,  on  the  ground  that,  by  reason  of  her  mis-  E.  T.  1859. 
X  conduct  and  falsehoods  in  1852,  there  would  be  danger  of  corruption      v..^.— .^ 

e  to  his  moral  character  from  his  living  with  her.     We  should,  I  think,       moore. 

p  be  going  beyond  those  limits  which  have  been,  by  so  many  autho- 

t      *        rities,  prescribed  to  Courts  of  Law  for  the  exercise  of  their  juris- 
diction in  controlling  parental  rights,  if  we  should  now  decide  that  . 
,  parents  forfeited  their  right  to  the  custody  of  their  children,  by 

^  falsehoods  even  so  serious  and  reprehensible  as  those  resorted  to  by 

Mrs.  Moore.  In  my  opinion,  such  a  decision  would  not  only  be  at 
variance  with  authority,  but  would  be  attended  with  most  em- 
barrassing and  injurious  results. 

Mrs.  Moore's  application  is  opposed,  upon  the  further  ground 
that,  by  the  document  which  she  signed  in  May  1852,  and  by  her  , 

acquiescence  for  so  many  years  in  the  arrangement  then  made  by 
the  Orphan  Society,  she  has  (independently  of  her  misconduct)  lost 
or  relinquished  her  right  to  claim  from  the  Society  the  custody  of 
her  son.  It  appears  that,  in  August  1852,  the  boy  was  placed  by 
the  Society  in  the  care  of  a  nurse  in  the  county  Wicklow ;  that 
Mrs.  Moore  saw  him  in  Dublin,  in  the  months  of  April  1854,  1855 
and  1856,  when  the  children,  under  care  of  the  Society,  were 
brought  up  to  Dublin  for  inspection,  and  that  she  did  not,  on  those 
occasions,  express  any  dissatisfaction  at  his  remaining  under  their 
care.  In  June  1856,  Mrs.  Moore,  for  the  first  time,  required  to  get 
bock  her  son,  and  applied  for  that  purpose  to  a  Mrs.  Evans,  the 
nurse  in  whose  care  he  then  was,  and  (having  been  refused  by  Mrs. 
Evans)  she  then  applied  to  the  Society,  who  also  refused  her  appli- 
cation, on  the  ground  that  she  had  not  the  means  of  supporting  the 
child.  Shortly  after  this  refusal  she  applied  to  a  Magistrate  to  assist 
her  in  getting  back  her  son,  but  he  declined  to  interfere!  In  April 
1857,  Mrs.  Moore,  on  going  to  the  usual  place  for  the  inspection  of 
the  children  in  Dublin,  found  that  her  son  was  not  there,  and  was 
about  that  time  informed  by  Mrs.  Evans  that  the  boy  ha^  been  re- 
moved from  her  care,  shortly  after  Mrs.  Moore's  application  in  1856. 
It  appears  that  he  was  placed  under  the  care  of  a  Mra.  Shiels,  and 
was  carried  into  a  different  part  of  the  county.  Mrs.  Moore  again 
applied  for  her  child,  in  January  1858,  to  the  Society  and  to  Mrs. 
VOL.  11.  5   L 
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£•  T.  1859*  Sbielfl,  and  shortly  afterwards,  in  the  same  month,  obtained  the  pre- 
sent  eonditional  order.  The  document  or  application  to  the  Societj, 
signed  by  Mrs.  Moore  in  May  IS6%  contains  an  agreement  and 
consent  by  her,  that  *'  her  son  should  be  entirely  given  up  to  tk 
"  care  and  management  of  the  committee  of  the  Society,  to  be  bj 
'*  them  dbposed  of,  and,  when  fit,  apprenticed  or  otherwise  proTided 
^*  for  in  such  place  and  manner  as  the  committee  may  decide." 
And  it  is  contended,  for  the  Orphan  Society,  that  Mrs.  Moore,  bj 
that  agreement,  and  her  acquiescence  since,  has  lost  her  right,  u 
guardian  for  nurture,  to  the  custody  of  her  son.  It  was  suggested, 
in  the  argument  for  the  Society,  that  this  document  should  be  con- 
sidered as  analogous  to  an  indenture  of  apprenticeship,  whereby  a 
father  would  give  up  to  the  master  his  right  to  the  custody  of  his 
child,  during  the  period  of  apprenticeship.  But  this  analogy  cannot 
be  sustained ;  the  child  has  not  been  apprenticed,  and  the  document 
of  May  1852  imposes  upon  the  Society  no  such  reciprocal  obliga- 
tions as  would  be  imposed  upon  a  master  by  a  deed  of  apprenticeship. 
It  is,  therefore,  unnecessary  to  consider  the  question  raised  by  Mrs. 
Moore's  Counsel,  that  no  document  such  as  this  (not  being  a  deed 
under  seal)  could  have  the  effect  of  creating  an  apprenticeship,  or 
of  conferring  the  right  consequent  on  that  relation.  It  has,  how- 
ever, been  further  contended  that  this  document  (independent  of  anj 
question  of  apprenticeship)  operated  as  an  assignment  or  relinquish- 
ment,  by  Mrs.  Moore  to  the  Society,  of  her  right  to  the  custodjof 
her  son.  Now  even  supposing  that  the  right  of  a  guardian  for  nur- 
ture to  the  custody  of  a  child  could  be  irrevocably  assigned  or  relin- 
quished, it  would  be  difEicult  to  maintain  that  this  document  could 
have  that  operation  (being  made  not  to  a  particular  person  by  name^ 
but  to  the  Society  or  their  committee,  an  uncertain  and  fluctuating 
body),  or  that  anyone  would  acquire,  under  this  document,  the  right 
of  the  legal  guardian  to  that  custody.  But  I  think  it  clearly  estab- 
lished, by  the  authorities,  that  any  assignment  or  relinquishment  hj 
a  guardian  for  nurture  of  the  right  to  the  custody  of  a  child 
(however  formally  made)  is,  in  a  Court  of  Lato^  considered  as  revo- 
cable at  the  will  of  the  guardian,  and  that  the  guardian  does  not 
thereby  divest  himself  either  of  his  rights  or  duties  as  to  the  cust^^J 
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of  the  child.  We  have  been  referred  to  9everal  authorities  on  this  £•  T.  1869. 
question^  some  of  a  very  early  date.  So  far  baek  as  the  Year  Book  ^  ^  * 
(8  Bdw.  4,  p.  7  h\  it  is  laid  down,  that  if  a  guardian  for  nnrture  moobx. 
deliver  the  infant  to  another  person  for  instruction^  that  other  per* 
son  ia  only  the  deputy  of  the  guardian,  and  that  the  guardian  may 
re-take  the  infant  when  he  pleases.  The  same  doetrine  will  be 
found  in  Brook's  AMdgmenif  tit.  Guardian^  s.  70,  and  in  ComgfCt 
DigeMty  tit.  GtiardiaH^  D.  In  the  case  of  Bidell  v.  Constable  (a),  it  is 
also  laid  down  that  guardianship  by  nurture,  being  a  personal  right 
or  trust  for  the  benefit  of  the  child,  without  any  interest  in  the 
guardian,  cannot  be  assigned.  And  the  authority  of  this  last  case 
was  recognised  by  Lord  Hardwicke  in  ViUareal  v.  MeliMh{b), 
where  he  stated  that  such  a  guardianship  was  not  assignable.  Again, 
in  the  Case  of  Lord  Westmeaih  (c),  upon  an  application  by  him  to 
Lord  Eidon  for  a  habeas  corpus  against  his  wife  for  the  custody  of 
his  infant  children.  Lord  Eldon  made  an  order  that  they  should  be 
delivered  up  to  him,  though  he  had  by  deed  covenanted  that  they 
should  reside  with  and  be  educated  by  his  wife.  In  the  case  of  The 
Queen  v.  Smith  (d),  which  was  not  cited  in  the  argument,  the  father, 
in  May  1853,  had  entered  into  an  agreement  with  Smith,  the  brother 
of  his  wife,  .whereby,  in  consideration  of  Smith  agreeing  to  provide 
for  the  child  (a  girl  of  about  five  years  of  age),  the  father  a^eed 
to  permit  the  child  to  reside  with  Smith  till  she  should  be  grown  up, 
and  to  pay  a  certain  sum  towards  her  support,  and  not  to  interfere 
with  Smith  in  the  bringing  up  of  the  child,  or  to  remove  her  from 
his  care.  After  the  child  had  resided  with  and  been  supported  by 
Smith  for  several  months,  the  father  applied,  by  habeas  corpus,  to 
have  the  child  delivered  up  to  him ;  and  the  application  was  op- 
posed, not  only  upon  the  ground  of  the  father's  former  dissolute  con- 
duct, but  also  upon  the  ground  that  the  father,  having  entered  into 
such  agreement  with  Smith,  was  precluded  from  applying  for  the 
assistance  of  the  Court  to  enforce  his  paternal  right.  Erie,  J.,  was  ' 
of  opinion  that  the  objection  from  the  father's  former  misconduct 
was  not  sustainable ;  and  witfar  respect  to  the  other  ground  of  ob- 

(a)  Yanghan,  177,  181.  (6)  2  Swanst.  537  n. 

(c)  Jac  251  n.  (cQ  22  Law  Jour.,  Q.  B.,  117. 
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E.  T.  1859-  jectioD,  he  held  (after  considering  the  cases),   that  the  arrangemeDi 

V— ^-v made  with  Smith  was  in  the  nature  of  a  consent ;  that   the  father 

MOORS.  ^^  ^^  liberty  to  revoke  that  consent,  and  was  legally  entitled  to 
the  custody  of  his  daughter,  who  accordingly  was  given  up  to  him. 
The  same  principle  is  recognised  by  Lord  Campbell  in  Alicia 
Race's  case(a)y  where  he  states  that  the  Commissioners  of  the 
Patriotic  Fund  were  wrong  in  supposing  that  the  mother,  by  com- 
mitting her  child  to  their  care  to  be  educated,  had  lost  all  control 
over  her ;  and  he  refers  to  and  approves  of  the  case  I  have  already 
cited  from  the  Year  Books,  Mr.  O'Meara's  Counsel  have  relied  on 
the  case  of  In  re  Preston  (6),  in  which  Patteson,  J.,  refused  an 
application,  by  habeas  corpus,  for  the  custody  of  a  child  about  nine 
years  old,  whose  father  was  dead,  made  by  two  persons  claiming 
under  a  power  of  attorney,  executed  by  the  mother,  who  was  re- 
sident in  India,  and  who  had  married  again.  Several  years  pre- 
viously, the  mother  had  sent  the  boy  to  his  paternal  grandmother, 
who  afterwards  died,  and  left  property  to  trustees  for  the  child. 
The  trustees  had  managed  the  property,  taken  care  of  the  child  and 
placed  him  at  school ;  and  the  mother  had,  on  various  occasions, 
expressed  herself  satisfied  with  the  treatment  of  the  child.  It  ap- 
pears that  in  refusing  the  application,  Patteson,  J.,  relied,  amongst 
other  things,  on  the  fact  of  the  mother  having,  for  so  many  years, 
acquiesced  in  the  child  remaining  under  the  care  of  the  trustees ;  but 
that  ground  was  not  relied  on  in  the  argument  by  the  Counsel  who 
opposed  the  application,  and  the  consideration  of  it  was  not  neces- 
sary for  the  decision  of  the  case.  The  principal  objections  relied  on 
in  the  argument  were,  that  the  application  was  not  made  by  the 
mother  herself,  but  by  persons  claiming  under  a  power  of  attorney, 
executed  by  her  (she  being  then  a  married  woman)  ;  that  the  parties 
making  the  application  had  acquired,  under  that  instrument,  no 
legal  right  to  the  custody  of  the  child ;  that  the  Court  could  only 
interfere  on  the  application  of  the  mother,  who  then  resided  abroad, 
and  that  there  was  no  one  before  the  Court  capable  of  receiving 
the  child  into  proper  custody,  if  taken  from  the  trustees.  On  re- 
ferring to  the  judgment  of  Patteson,  J.,  it  will  be  found  that  he 


(a)  7  El.  &  Bl.  204. 


(6)  5  Dowl.  &  Low.  233. 
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relies  also  upon    the  objections  as  to  the  power  of  attorney,  and  E.  T.  1869. 

the    mother's   residence   abroad.     And   Lord  Campbell,  in  Alicia      « 1— ^^ 

Racers  case  (a),  appears  to  rest  the  decision  of  Justice  Patteson  moobs. 
upon  these  objections,  and  cites  an  opinion  gi?en  by  the  same 
learned  Judge,  in  another  case,  as  showing  that  he  did  not  consider 
that  a  parent  would  be  bound  by  an  arrangement  made  with  other 
parties  for  the  care  or  education  of  a  child,  or  would  be  precluded 
thereby,  in  a  Conrt  of  Law,  from  afterwards  claiming  the  custody  of 
that  child.  I  find  the  same  principle  was  acted  on  by  the  Court  of 
Queen's  Bench  in  England,  in  the  case  of  The  King  v.  Fole^  (6), 
where  the  father  of  two  children  had,  on  the  death  of  his  wife,  re- 
quested her  father  and  mother  to  come  from  America,  where  they 
then  resided,  to  take  charge  of  the  children.  They  accordingly  did 
so,  and  kept  the  children  for  about  four  years.  The  father  then 
died,  and  by  his  will  appointed  other  persons  guardians  of  the 
children,  who  afterwards  applied,  by  habeas  corpus^  against  the 
grandfather  and  grandmother  of  the  children,  for  their  custody. 
The  application  was  granted,  notwithstanding  the  arrangement  made 
by  the  father,  and  his  acquiescence  in  it  for  so  many  years,  and  the 
reluctance  of  the  Court  to  interfere  with  those  arrangements.  They 
stated  that  the  legal  rights  of  the  guardians  should  prevail.  I  think, 
therefore,  it  clearly  follows,  from  the  foregoing  authorities,  that  the 
agreement  entered  into  by  Mrs.  Moore,  by  the  document  of  May 
1852,  to  give  up  her  son  to  the  care  of  the  Orphan  Society,  should 
not,  tit  a  Court  of  Law ^  be  considered  as  now  binding  upon  her,  or 
as  precluding  her  from  now  applying  for  his  custody.  And,  indeed, 
the  Chancery  cases  of  Hope  v.  Hope{e\  Vansittart  v.  Vansii- 
tart  (rf),  and  Walrond  v.  Walrond  {e\  to  which  we  have  been  re- 
ferred in  the  argument,  shows  that  even  in  the  Court  of  Chancery 
it  is  not  considered  that  the  right  of  a  parent  to  the  custody  of  an 
infant  child  is  forfeited  by  the  mere  circumstance  of  the  parent 
having  by  deed  or  otherwise  agreed  to  forego  that  right,  and  to 
commit  the  care  and  education  of  the  child  to  another  party,  although 

(a)  7  El.  &  Bl.  199,  (A)  5  Ad.  &  B.  441. 

(c)  26  Law  Jour.,  Chan.,  424. 

id)  27  Law  Jour.,  Chan.,  224,  289;  S.  C,  2  De  G.  &  J.  256. 

(0  28  Law  Jour.,  Chan.,  101. 
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£.  T.  1859*  ID  some  cases  that  Court  (acting  upon  those  peculiar  principles 
■  -^^  »>  of  its  jurisdictioii  to  which  I  have  already  reierred)  will,  for  the 
lioosx.  heneAt  of  the  child,  control  the  parental  rights,  and  proTont  a  pareoi 
from  capriciously  altering  an  arrangement  which  had  been  deli- 
berately made,  the  violation  of  which  would  be  injurious  to  the 
interests  of  the  child,  and  would  interfere  with  those  prospects 
which  had  been  opened  to  him  with  the  parent's  consent. 

The  distinction    already  mentioned,   between   the  principles  of 
Courts  of  Law  and  of  the  Court  of  Chancery,  with  regard  to  the 
custody  of  children,  bears  peculiarly  upon  another  ground  of  ob- 
jection urged  against  the  present  application,  namely,  that  Mn. 
Moore  is  altogether  destitute  of  means  for  the  support  of  her  8(hi, 
and  that  it  would  be  injurious  to  his  interests  to  vary  the  amunge- 
ments  which  she  made  in  1852,  and  in  which  she  so  long  acquiesced, 
and  to  take  from  the  care  of  the  Orphan  Society,  of  whose  treatment 
of  him  no  complaint  has  been  made.   With  respect  to  this  ground  of 
ol^lion  (and  without  attaching  any  importance  to  the  statement 
in  Mrs.  Moore's  affidavit,  that  upon  the  child  being  given  up  to 
her  she  expects  to  have  the  means  of  properly  maintaining  and 
educating  him),  it  is,  I  think,  clearly  settled  that  such  matters  are 
not  lor.  the  consideration  of  a  Court  of  Law,  upon  an  application,  by 
kabeoi  corpuij  for  the  eustody  of  a  child,  but  can  only  be  acted  upon 
by  the  Court  of  Chancery  on  a  proceeding  to  make  the  child  a  ward 
of  that  Court.    The  legal  right  of  a  parent  to  claim  the  assistance 
of  this  writ  for  reeovering  the  child  may  (as  we  have  seen)  be 
forfeited  by  criminal  eondnct  of  a  certain  character,  or  by  actual 
iU-H8|ige  of  the  child  ;   bat  not   by  poverty,  or  by  the  inabilitj 
of  the  parent  to  procure  for  the  child  the  care  and  education  which 
the  child  would  receive  by  being  left  with  other  parties.    It  would 
be  attended  with  very  serious  and  novel  results,  to  hold  that  the 
circumstance  of  a  parent  having  confided  a  child  to  the  care  of  a 
charitable  institution,  and  left  him  there  for  some  years,  should,  by 
reason  of  the  poverty  or  destitution  of  the  parent,  operate,  in  & 
Court  of  Law,  as  a  severance  of  the  parental  tie,  so  far  as  to  de- 
prive the  parent  of  the  right  to  the  society  and  custody  of  the  child' 
In  my  opinion,  the  authorities  on  the  subject  are  opposed  to  such  a 
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propoflitioD,  and  should  govern  the  present  case,  even  if  the  benefits  El.  T.  1859. 
resalting  to  the  chUd,  fifom  his  being  left  with  the  Orphan  Society,  ^^"*^*^«^*- 
were  of  a  mbre  certain  and  darable  character  than  they  are,  from  the 
nature  of  that  Society^  who  are  not  bound  to  keep  the  child  longer 
than  they  think  fit.  The  general  principle,  that  the  considerations 
of  the  pecuniary  benefit  of  a  child  should  not  be  acted  upon  in  case 
of  a  proceeding  by  habeas  carptu,  is  recognised  by  Lord  Eldon,-  in 
the  case  of  Lyom  v.  Blenkin  (a),  where,  upon  a  habeas  carpus 
obtained  by  the  father  for  the  custody  of  his  children,  Lord  Eldon 
directed  a  petition  to  be  filed  in  Chancery,  for  the  purpose  of  ena- 
bling him  to  act  in  a  manner  difierent  from  what  he  should  upon  a 
habe€u  carpus.  Jn  the  Anani^maus  case  (6)  already  mentioned,  upon 
a  similar  application  by  a  father  for  a  habeas  carpus^  Lord  Eldon, 
after  stating  that  a  Judge  should  attend  to  nothing  but  cruelty  or 
personal  ill-usage  to  the  child,  as  a  ground  for  taking  it  from  his 
father,  added  that  he  could  ndt,  upon  a  habeas  carpus^  attend 
to  the  circumstance  that  an  aunt  of  the  children  had  made  an 
appointment  in  their  favour  which  she  would  not  continue  if  they 
resided  with  their  father,  though,  as  he  said,  that  circumstance  might 
have  some  weight  in  a  Chancery  cause.  In  the  case  of  Ex  parte 
Shinner  («),  already  mentioned,  though  the  father  was  in  gaol  for 
debt,  the  Court  refused  the  application  of  the  wife  for  the  custody 
of  the  child,  and  left  it  with  the  father.  In  Ex  parte  Knee  (d)^  the 
custody  even  of  an  infant  ill^itimate  child  was  given  to  the  mother, 
though  it  appeared  that,  from  her  situation  in  life,  the  child  would 
not  be  so  advantageously  brought  up  by  her  as  under  the  caro  of 
the  father:  and  Mansfield,  C.  J.,  stated  that  it  was  not  unlikely 
that,  by  granting  the  application,  the  Court  might  be  doing  a  great 
prejudice  to  the  child,  but  that  still  the  mother  was  entitled  to  the 
child,  if  she  insisted  upon  it.  And  in  the  case  of  In  re  Puibraah  («), 
above  also  mentioned,  though  the  father,  who  applied,  by  habeas 
carpus^  for  the  custody  of  his  child,  was  in  a  state  of  utter  destitu- 
tion, without  a  house  or  regular  business,  and  unable  to  provide  fit 

(a)  Jsc  254»  255.  (6)  Jac.  254  n. 

(c)  9  B.  Moore,  279.  (rf)  1  N.  B.  148. 

(e)  11  Jar.  185. 
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£.  T.  1859.  edocation  for  the  child,  and  though  the  wife's  father,  vi 
Qmeem'tBemek 

^.,  .  ^.  ,/      she  and  the  child  then  lived,  was  able  and  willing  to  inaa 

MOOKE.  ^  educate  the  child,  yet*  Erie,  J.,  held  that  neither  the  de^d 
the  child's  father,  nor  the  other  circumstances  in  that  cti| 
I  have  already  stated),  afforded  sufficient  ground  for  depn^ 
child's  father  of  his  legal  right  to  the  custodj  of  the  cLiU| 
could  only  be  done  upon  the  proof  of  gross  miscondact  n) 
part.     I  thiuk  it  clearly  follows,  from  these  several  autboridi 
the   poverty  of  Mrs.  Moore,    her   want  of  means   for  the 
maintenance  and  education   of  her  son,    her    acquiescence  | 
arrangements   made    by  her   with   the    Society  in  1852,  snl 
inexpediency  (as  regards    the   interests  of  the   child)  of  ooi 
Bcinding  those  arrangements,  are  not  sufficient  grounds  for  a( 
of  Law  refusing  her  present  application.      The  decision  in  i 
seifs  ease  (a)   has    been    relied  on  by  Mr.  O'Meara's  Comdi 
opposed  to  those  authorities.     In  that  case,  Lord  Mansfield  (> 
fusing  the  application  of  a  father  for  the  custody  of  his  chili  i^ 
six  years  old,  who  was  then  living  with  the  mother)  reli^ :: 
the  bankruptcy  of  the  father,  and  his  inability  to  contribute  u 
support  of  the  child,  as  one  of  the  grounds  of  the  refusal.     But :: 
was  not  the  sole  ground  of  the  decision.     It  also  appeared  tbsi 
mother  had  been  obliged  to  separate  from  the  father,  in  cooseqat 
of  his  ill-treatment;  and  that  the  child  was  not  well  used  bj 
father,  and  was  likely  to  receive  an  improper  education  from  1^ 
and  Lord  Mansfield,  in  his  judgment,  states  the  impropriety  ot 
father's  conduct,  as  well  as  his  poverty,  as  the  ground  of  the  refi 
That  case  was  decided  at  a  period  when  the  distinctions  establi 
by  BO  many  subsequent  cases,  between    the    principles  on  ^ 
Courts  of  Law  and  the  Court  of  Chancery  act  in  respect  of 
custody  of  children,  were  not  sufficiently  attended  to.   The  aotb 
of  that  case  appears  to  have  been  doubted  by  the  Court  of  Coa 
Pleas,  and  by  Mr.  Justice  Patteson,  in  the  case  of  Ex  parte  ^ 
ner  (6),  Ex  parte  M^CUllan  (e),  and  is  at  variance  with  other  < 
to  which  I  have  referred ;  and  it  cannot,  consistently  with  i 

(a)  Uoft  748.  (6)  9  B.  MocJte.  27a 

(c)  1  DowL  P.  C.  85. 
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"'^ia  tk4::thBr  cases,  be  now  contended  that  a  Court  of  Law  shdnid  act  upon  E.  T.  16S9. 
^  ^'^^^inir^luseifs  ease,  by  holding  that  parents  forfeit  their  right  to  the 
-^(i  tkiksifustody  and  control  of  their  children,  because  disabled  by  poverty 
'ircuobtia^.'rom  providing  fitting;  support  and  education  for  them. 
^^'mp-.-^  The  remaining  ground  of  objection  to  Mrs.  Moore's  application, 
the  m\fi^  ^hich  has  been  relied  on  in  the  argument,  though  not  put  forward 
0/  ^^by  aflSdavit,  is,  that  the  application  is  not  made  by  her  banajide^ 
I  ih&e  ie-f.  ^^^  ^^'  ^^  illegal  purpose  of  enabling  her  to  bring  up  the  child  in 
aoio/Q^her  own  religion  (the  Roman  Catholic);  whereas  the  child  should, 
3Q  lig^  ..accofding  to  the  general  princi{^le  of  our  law,  be  brought  up  in  the 
e  Socierr  '^^^^^  ^^  ^^^  father,  who  was  a  Protestant  This  was  the  question 
j  of  tk  -  P^^c^P^ly  discussed  in  Alicia  jRae^s  ease  (a),  where  the  facts  were 
^>  .  nearly  similar.  In  that  case,  the  deceased  father,  not  having 
^  appointed  any  guardian,  the  mother,  claiming  as  guardian  for  nur- 
ture, applied  on  habeas  corpus^  in  1857,  for  the  custody  of  her 
daughter,  about  nine  or  ten  years  of  age,  who  had  been  placed  by 
her,  in  1856,  with  the  Patriotic  Commissioners.  The  mother  was  a 
Catholic,  and  the  deceased  father  was  a  Protestant;  and,  in  1855, 
the  Commissioners,  with  the  mother's  concurrence,  had  sent  the 
child  to  a  Protestant  school.  The  principal  ground  upon  which  the 
mother's  application  was  opposed  was,  that  it  was  made  for  the 
improper  purpose  of  bringing  up  the  child  in  a  religion  different 
from  that  of  the  father.  It  was  not  denied  that  the^mother  intended 
to  bring  up  the  child  as  a  Roman  Catholic ;  but  the  Court  of  Queen's 
Bench  in  England  unanimously  granted  the  application.  The  judg- 
ment of  the  Court,  pronounced  by  Lord  Campbell  in  that  case,  is  so 
decisive  upon  the  question,  that  it  is  unnecessary  to  refer  to  any 
other  authority.  The  case  is  mentioned  and  acquiesced  in  by  Lard 
'^  r  St.  LeonardSj  in  the  treatise  to.  which  I  have  already  referred  (b) ; 
^'"'  and  I  do  not  understand  upon  what  ground  we  are  called  on  to 
^  ^^  doubt  its  authority.  Upon  an  application,  on  habeas  corpus,  by  a 
'--  guardian  for  nurture,  for  the  custody  of  a  child,  a  Court  of  Law 
^^r^  cannot  enter  into  the  question  of  what  was  the  religion  of  the 
deceased  father,  or  in  what  religion  the  mother  intended  to  educate 
i; '  the  child.    It  is  for  the  Court  of  Chancery  alone  to  enter  into  that 

(a)  7  M.  &  m.  186.  (6)  Handy  Book,  182. 

VOL.  11.  6  li 


the  B^ 
lity  (0  rr 

also  is^-" 


42 


COMMON  LAW  REPORTS. 


E.  T.  1859.  questiDO. 


That  Court  alone  has  the  jortfldiction  and  the  power  to 
difeet  the  religions  edoeation  of  the  child,  and  to  contfol  parentil 
rights^  where  the  aaseriion  of  them  would  interfere  with  such  direc- 
tion ;  hut  Courts  oC  Law  do  not  olaim,  and  cduld  not  ezereiae,  thtft 
power.    In  Aiieia  Rectus  can^  Lord  Camphell  states  (p.  202)  that 
the  mother,  having  surrived  the  father,  had,  in  all  respecta,  the 
same  parental  auUiority  which  might  have  heen  exercised  by  the 
father,  had  ha  sorriTed  the  mother ;  that  tlie  question  mast  be  the 
same  as  if  the  father  had  died  a  Roman  Catholic,  and  the  sorv^iying 
molter  had  Iwen  a  Fiotestant;  and  he  asks,  "Would  it,  in  Uiat 
**  ease,  be  unlawful  for  the  mother  to  hare  brought  up  the  childrea 
*'aa Protestants?''     He  abo  states  that  no  sufficient  authontj  wis 
cited  to  show  that  it  waa  the  duty  of  the  mother,  as. guardian  for 
nurture,  from  the  simple  fact  of  the  father  being  a  Protestant,  to 
educate  the  diild  as  a  Protestant ;  and,  after  reftrring  to  a  decitt(» 
of  Yioe'Chancellor  Kaight  Bruce,  in  a  case  in  Chancery,  that  child- 
ren should  be  educated  in  the  religion  of  their  father,  Lord  Campbell 
(p.  203)  states  his  opinion  that  such  doctrine  only  applied  to  the 
education  of  wards  of  the  Court  of  Chancery,  where  so  Equitj 
Judge,  representing  the  Queen  as  paretu  pairim,  had  a  large  dis- 
cretion, and  might  give  directions  beyond  the  scope  of  the  duties 
of  a  guardian  for  nurture,   under  the   Common   Law.     And  he 
farther  stated  that  Vice-Ohancellor  Knight  Bruce's  decision  did 
not  show  that  the  mother,  as  guardian  for  nurture,  was  ie^alfy 
bound  to  educate  the  child  as  a  Protestant,  or  could  be  charged 
with  an  illegal  purpose^  when  intending  to  send  the  child   to  a 
Roman  Catholic  school.    The  child  was,  accordingly,  ordered  to  be 
delivered  op  to  the  motlier.   That  Cas€  qfAlMa  Race  is,  therelbre, 
an  express  authority  to  show  that  .Mrs.  Moore's  intention  to  bring 
up  her  son  as  a  CatKolie,  though  his  father  was  a  Protestant^  is 
no  ground  for  a  Court  of  Law  to  refuse  ker  the  custody  of  her 
son ;  and  the  subsequent  proceedings,  with  respect  to  that  child, 
fVifther  illustrate  the  distinction  I  have  already  observed  on  between 
the  principles  of  the  Courts  of  Law  and  the  Court  of  Chaoeery, 
with  respect  to  children ;  because  it  appears,  by  a  note  to  the  report 
of  the  case  in  26  Law  Jour.j  Q.  B.,  p.  176,  that  the  child,  having 
been  made  a  ward  of  Chancery  after  the  order  of  the   Queen's 
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Bench,  was  directed  by  Yice-ChaDcellor  KindersUj  to  be  brought  £.  T.  1859- 
up  in  the  rdigtoa  of  her  father. 

For  theie  tevenil  reaaons,  therefore^  I  am  clearly  of  opinion  thai, 
ntting  here  in  a  Court  of  liaw,  wa  are  not  warranted  in  refunng 
thii  writ  (d  habea  eorpMS^  upon  any  of  the  grounds  of  objection 
relied  upon }  and  that,  accordingly,  Mrs.  Moore's  application  for  that 
writ  should  be  complied  with. 

Fbbbin,  J. 

I  concur  in  the  opinion  of  my  Brother  O'Bbisbt,  and  in  the  view 
of  this  case  which  be  has  so  fairly  and  clearly  expressed.  I  consider 
myself  bound  by  the  weight  of  authority,  which  rangee  from  the 
7  JEdw.  4  down  to  the  Ctue  of  Alieia  Race,  in  which,  by  the  ekbo- 
rate  judgment  ef  the  Court  of  Queei/s  Bench,  at  WestminsCer, 
pronounced  by  Lord  Campbell,  the  difficult  question  now  before  us 
is  decided.  I  shall  not,  therefore,  eonsune  time  by  reiterating  the 
arguflaents  of  my  Brother  CBbikh,  but  shall  merely  state  that  I . 
concur  with  him. 

LsFBor,  0«  J. 

I  do  not  fed  it  at  all  necessary  to  offer  any  justification  for  the 
difference  of  opinion  that  exists  between  myself  and  my  two 
Brethren  who  haye  spohen  last ;  nor,  in  support  of  my  own  opi- 
nion, to  go  bade  to  the  reign  of  Edward  the  Fonrth ;  nor  to  follow 
my  Brother  O^uxv  through  the  numerous  authorities  from  that 
time  to  the  present,  which  have  been  so  industriously  and  carefully 
eoUected  and  commented  on  by  him:  because  I  feel  myself  not  only 
justified,  but  called  upon,  to  differ  from  them  both,  upon  the  authority 
of  the  case  (a)  to  which  th^  have  both  referred,  which  is  not  only  the 
leading,  but  also  the,  latest,  case  upon  the  question  now  before  us. 
I  miist  first,  however,  take  leave  to  observe  as  to  one  topic  adverted 
to  by  my  Brother  O'Brien,  namely,  the  object  of  the  party  who  has 
applied  for  this  writ  of  habeas  carpui^  with  reference  to  the  future 
religious  education  of  this  child.  I  certainly- am  not  aware  that  this 
topic  had  been  introduced  into  the  argument  at  the  Bar,  and,  indeed, 

(a)  Regina  t.  Clarke  (AUeia  Race's  ease),  7  EL  &  Bl.  186. 
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£.  T.  1859-  the  introdaction  of  Buch  a  topic  would  have  been  totally  iireleTaBt, 
according  to  the  opinion  of  Lord   Eldon,  in  one  of  thoae  caseB, 
which  came  before  him  as  a  Common  Law  Judge,  when  preaiding 
over  the  Court  of  Common  PleaB,  in  which  he  observes,  **  With 
the  question  of  religion  we  have  nothing  whatsoever  to  do."*     But 
to  return.    I  have  already  said,  that  I  do  not  mean  to  go  bejcmd 
the  authority  of  Alicia  Raee's  ease  ;  a  case  which,  in  my  opini<Hi, 
ought  to  bind  us  all,  as  the   unanimous  judgment  of   the  Coon 
of  Queen's  Bench  in  England,   upon  a  full  review  of  the   prior 
decisions.     For  myself,  I  am  happy  to  find  that  I  have  such  a 
substantial  ground  upon  which  to  take  my  stand  on  a  question 
which  involves  not  merely  matter  of  law,  but  also,  in   a  certaio 
sense,  the  exercise  of  the  discretionary  power  of  the  Court.     In  that 
case,  the  law  is  thus  laid  down   by  Lord    Campbell  (a)  : — "  For 
"  these  reasons,  and  upon  these  authorities,  we  are  of  (pinion,  in  the 
"  present  case,  that  prima  faeie  the  mother  is  entitled,  as  g^uardian 
'*  for  nurture,  to  have  her  child  delivered  over  to  her.    Still  she  may 
^  have  forfeited  her  right  by  p^ior  immoral  conduct ;  by  proof  that 
"  ^he  does  not  make  the  application  honajide^  or  by  having  some 
^'  illegal  act  in  view  when  she  has  obtained  possession  of  the  child." 
This  is  the  law,  with  the  exceptions  engrafted  upon  it,  as  laid  down 
by  Lord  Campbell  in  that  case.    T\xq  prima  faeie  right  may  be  for- 
feited by  prior  immorality,  by  want  of  bona  fides  in  the  application, 
or  by  an  illegal  purpose  or  object  in  obtaining  possession  of  the 
child.     If  that  case  be  an  'authority  conclusive  and  binding  upon  ua, 
as  to  the  prima  fade  right  of  the  guardian  to  have  the  child  delivered 
over  to  her,  so  it  must  be  equally  conclusive  and  binding  upon  us 
as  to  what  will  cause  a  forfeiture  of  that  prima  facie  right.    I  can- 
not so  read  a  case  in  which  the  principle  of  the  law  is  laid  down, 
with  its  exceptions,  as  to  adopt  the  principle  and  reject  the  excep- 
tions ;  so  did  not  Lord  Campbell ;  for  he  then  proceeds  to  examine 
and  consider  the  facts  of  the  case  before  him,  not  merely  in  refer- 
ence to  the  rule,  but  also  to  the  exceptions ;  and,  accordingly,  he 
observes: — ''But  here  no  immorality  whatever  is  imputed  to  Mrs. 
"  Race ;  and  she  seems  to  have  been  a  virtuous  woman,  well  deserv- 

(a)  7  El.  &  BL  20a 
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**  ing  the  ardent  affeetion  which  her  husband  feU  for  her."    Now  I  E.  T.  1859- 
Bhall  apply  to  the  case  before  me  a  test  precisely  similar  io  that 
applied  by  Lord  Campbell  to  Alicia  Race's  case.     Is  there  any 
pridr  immorali^  on  the  part  of  this  applicant,  or  is  this  a  bona  fide 
application  ?   I  have  read  the  affidavits,  and  also  the  document  upon 
the  legal  effect  and  operation  of  which  so  much  time  and  learning 
have  been  unnecessarily  consumed — ^I  mean  the  document  by  which 
she  obtained  admission  for  her  child  to  the  Orphan  Society.    I  ad- 
mit  it  is  perfectly  dear  that  this  is  not  a  stipulation  that  can  transfer 
the  guardianship,  or  be  a  legal  bar  to  the  present  claim.    In  this  I 
entirely  concur  with  Lord  Campbell.    Indeed  it  did  not  require  any 
authority  to  establish  the  proposition  that  a  guardianship  cannot  be 
assigned;  it  is  a  personal  trust,  which  cannot  be  made  over  to 
another.     But  still  that  document  is  a  very  important  element  in 
this  case.    But  before  I  allude  further  to  it,  I  must  call  attention  to 
the  case  upon  which  this*  woman  comes  before  the  Court,  according 
to  her  own  affidavit.  She  states  that  she  is,  and  always  has  been, 
a  Roman  Catholic ;  that  her  children  have  been  so ;  that  her  object 
in  seeking  possession  of  this  child  is  a  conscientious  one ;  that  this 
application  is  bona  fide  such  as  she  alleges.    Now  let  us  see  what 
credit  can  possibly  be  given  to  ^ny  statement  resting  only  on  her 
own  assertions.    It  appears  by  evidence  which  cannot  be  questioned, 
that  when  she  went  into  the  poor-house  with  this  child  she  registered 
herself  and  the  child  as  Protestants ;  that  she  had  another  child  bom 
in  the  poor-house,  which  she  had  baptised  and  registered  as  a  Fh>- 
testant.      Then  comes  the  document  under  which  she  obtained 
admission  for  her  chUd  to  the  Orphan  Society,  signed  by  her  delibe- 
rately, by  which  she  represents  herself  and  her  child  to  be  then,  and 
always  having  been,  Protestants.    But  further ;  by  the  rules  of  that 
Society  it  appears  that  this  document  must  be  signed  by  six  sub- 
scribers, attesting'  their  belief  of  the  truth  of  the  stetement.     She 
accordingly  obtains  the  signatures  of  these  six  persons,  upon  the 
faith  of  her  statement  made  to  each  and  every  one  of  them,  which, 
according  to  her  present  affidavit,   must  have  been  a  deceit  and 
falsehood  upon  these  six  occasions.  But  further ;  it  appears  also  by 
the  rules  of  the  Society,  that  this  document  must  also  be  attested  by 
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i      ;J  B.  T«  1859*  the  nunisteror  curate  of  (he  parish  to  which  the  applicant  belongs. 

,       ,^ ,  ,^mwm_  M^mmm.  g^^  aecordliiglj,  obtaiiM  the  signature  of  the  minister  of  the  patiah, 

to  Tonoh  this  matter,  and  give  it  farther  credence.    Now  what  had 
I  oeonrred  to  justify  the  clergyman  in  attaching  his  signature  to  that 

]  document  ?     She  had  gone  into  his  church ;  she  had  presented  her 

I  child  at  the  font  to  he  baptised  as  a  Protestant,  she  herself  vouching 

I  for  that  child,  and  necessarily  obtaining  sponsors  for  that  child,  in 

aeeofdance  wi^  the  requirements  of  the  baptismal  service  of  the 

Protestant  church.    In  that  service  the  question  is  asked  :*-»*^  HiUh 

4i  this  child  been  already  baptised  or  no?"    Upon  that  solemn  occa- 

\  sion  she  declared  that  it  had  not  been  baptised  before ;  and  yet  now 


I 


i  in  her  affidavit  she  swears,  that  not  only  this  child  but  her  other 

1  children  had  been  previously  baptised  in  the  Roman  Catholic  church 

^  of  that  very  parish*    This,  I  admit,  does  not  amount  to  perjury 


! 


^  punishable  by  law,  but  it  is  a  solemn  declaration  made  in  the  pre- 

sence  of  Him  to  whom  we  appeal  upon  oath»to  witness  to  the  truth  of 
our  assertions.  Is  that  declaration  less  solemn  than  if  it  had  been 
made  under  the  form  of  oath  administered  in  Courts  of  Justice  ? 
That  document,  so  ddiberately  concocted,  is  afterwards  presented 
by  her  to  the  Society,  accompanied  by  the  declaration  that  she  and 
her  child  were  then,  and  had  always  beeui  Protestants — well  know- 
ing that  the  funds  of  the  institution  were  exclusively  appropriated 
to  such  objects,  and  by  these  means  obtained  the  admission  of  this 
child^  which  has,  since  the  year  1852,  with  her  concurrence,  con- 
tinued to  obtain  the  benefit  of  those  funds ;  and  no  ground  of  com- 
plaint whatsoever  in  reference  to  the  treatment  of  the  child  is  stated, 
or  even  surmised.  Well  then,  I  would  ask,  a  tissue  of  deliberate 
foisehood,  fraud  and  imposition  of  this  kind  (which  I  cannot  repro* 
bate  more  strongly  than  my  Brother  O'Bsisir  has  done),  does  it  or 
does  it  not  amount  to  prior  immorality  on  the  part  of  this  woman  ? 
If  it  does,  what  becomes  of  that  case  upon  the  authority  of  which 
,  this  Court  is  called  upon  to  give  up  the  child  to  the  custody  of  this 
woman  ?  Can  it  be  said  here,  as  Lord  Campbell  said  in  that  esse, 
I  i  '*  Here  no  immorality  whatever  is  imputed  to  this  woman,  and  she 

I  I       j  '*  seems  to  be  a  virtuous  woman,  well  deserving  the  ardent  affection 

I  i  '<  her  husband  felt  for  her  ?  "    Is  she  well  deserving  to  have  trans- 
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ferred  to  her,  by  the  act  of  this  Court,  for  nnrtare  and  education,  the  T.  T.  1859. 
^  care  and  custody  of  this  child  ?     Something  has  beda  suggested  as  ^^"^^'^^^^ 


I 


to  this  being  what  may  be  considered  as  a  *'  by^gone  immorality.'' 
But  when  Lord  Campbell  spoke  of  prior  immorality^  he  does  not  ap* 
pear  to  have  thought  that,  in  order  to  deprive  the  guardian  of  the 
assistance  of  this  Court  in  obtaining  possession  of  her  child,  she 
must  be  found  wallowing  in  repeated  immorality,  up  to  the  moment 
at  which  the  ohild  is  to  be  put  into  her  hands  to  be  contaminated. 
As  to  the  other  ground  of  disqualification,  Lord  Campbell,  in  a 
farther  part  of  his  judgment  (a),  says: — '*  An  attempt  is  made  to  show 
"  that  in  applying  for  this  writ  she  is  a  mere  tool  in  the  hands  of 
**  others.     But  on  carefully  looking  through  the  affidavits,  w^  do 
**  not  see  that  this  charge  is  at  all  substantiated,  and  we  think  that 
**  we  are  bound  to  give  credit  to  what  she  swears,  as  to  purity  and 
*'  sincerity  of  her  motives."    But  what  credit  is  this  woman  entitled 
to,  merely  on  the  ground  that  she  swears  as  to  the  purity  and  sin- 
cerity of  her  motives?     Has  anything  been  ^suggested  to  lead  us  to 
think  that  the  change  which  has  come  over  her  judgment,  as  to 
what  she  felt  in  1852,  to  be  the  best  way  of  discharging  her  duty  to 
her  ohild,  is  conscientious  and  bona  fide  9    Is  any  reason  suggested 
for  her  now  desiring  to  take  this  child  out  of  that  position  In  which 
it  is  clothed,  fed,  housed,  educated  and  hereafter  to  be  apprenticed  ? 
She  does  not  venture  to  swear  that  she  bas  means  of  providing  for 
it  in  any  respect ;  on  the  contrary,  she  is  just  come  out  of  the  poor-- 
house, and,  for  aught  that  appears,  she  and  her  child  must  go  back 
to  the  poor-house ;  but  she  says,  that  if  she  gets  possession  of  this 
child  she  will  have  means,  but  does  not  say  what  security  she  has 
for  their  continuance.     I  admit  this  may  not  be  an  absolute  ground 
for  rejecting  her  claim,  but  it  fortifies  strongly  the  want  of  bona  fides 
in  the  application.     I  perfectly  concur  in  the  observation  of  my 
Brother  .O'BrIek,  that  a  guardian  for  nurture  may  cliange  his  mind, 
and  resume  the  custody  of  his  ward ;  and,  in  this  case,  although 
this  woman  may  have  thought,  in  1852,  that  this  was  a  good  provi- 
sion for  her  child,  yet  she  may  see  reason  to  change  her  mind ;  and 
if  there  was  no  reason  to  doubt  as  to  its  being  the  bona  fide  reason 

(a)  7  EL  &  Bl,  200,  201  ;  S.  C,  3  Jur.,  N.  S.,  338, 
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£.  T.  1 859.  of  her  calling  for  the  possession  of  her  child,  this  Court  should  not 

\_-,. ^  *  refuse  to  assist  her.     But  what  reason  has  been  here  suggested,  or 

If  GORE.      ^^  there,  for  believing  that  this  is  not  a  pretence  to  cover  a  secret 
purpose  of  delivering  over  the  child  to  other  custody  ?  an  object  for 
which,  neither   directly  nor   indirectly,  this  Court  wiU    suffer  its 
jurisdiction  to  be  abused. .  Upon  the  question  of  bona  fide9  in  the 
application,  the  want  of  any  reason  for  changing  the  deliberate  judg- 
ments he  formed  in  1852,  as  to  the  conscientious  discharge  of  her 
duty  towards  this  child,   the  observations  of  Lord  Cottenham  are 
very  important,  lis  well  as  his  decision  in  the  case  of  TaUnit  v.  Tki 
Earl  of  Shrewsbury  (a)  :— "  As  to  that "  (the  child  being  left  in  the 
custody  of  the  mother),    "the  testamentary  guardian,  Mr.  Doyle, 
*'  thinks  that  there  should  be  an  alteration ;  but  I  have  a  right  to 
"  look  at  the  opinions  of  that  gentleman  himself;  for  I  know  that 
"  when  he  first  took  upon  himself  to  interfere,  he  did  not  think  it 
"  necessary  to  take  the  child  out  of  the  mother's  care.    If,  there- 
"  fore,  he  was  of  that  opinion  in  September,  I  must  assume  that  he 
"  saw  nothing  in  the  religious  education  or  care  of  the  child  which 
"  was  a  reason  for  interfering.     I  think,  therefore,  that,  under  the 
"  present  circumstances,  the  removal  of  the  child  is  not  expedient" 
The  child  was  accordingly  left  with  her  mother.     Under  all  the  cir- 
cumstances of  this  case,  therefore,  I  am  of  opinion  to  refuse  this 
application ;    and  I  feel  myself  bound  to  do  so  upon  the  principle 
that,  when  I  find  a  general  rule  of  law  laid  down,  to  which  is 
attached  a  qualification,  I  am  as  much  bound  by  that  qualification 
as  I  am  by  the  general  rule.     Lord  Campbell  then  having  laid  it 
down  in  the  case  referred  to,  with  the  assent  of  the  whole  Court, 
that  the  right  of  the  guardian  to  nurture  may  be  forfeited  by  prior 
immorality,  or  by  the  application  to  the  Court  not  being  bona  Jidi, 
and  considering  this  case  to  come  within  the   principle  of  these 
exceptions,  my  opinion  is  what  I  have  stated.    The  result  is,  as  the 
Court  is  divided,  the  order  must  be,  "  No  rule  "  on  the  motion. 

(a)  4  Mj.  &  Cr.  972,  684. 
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E.  T.  1860. 

i  CommonPkas, 


ROWLAND  V.  PERSSE. 

(Common  Plecu,) 

Jan.  81. 
May  1,  8. 

This  was  an  action  for  breaking  and  entering  the  plaintiff's  lands,  B.,  being 

and  depriving  him  of  the   possession    thereof,  and   of  the  crops  of  Blackaci«*, 
.«  under  a  lease 

thereon.  for  lives,  made 

The  defendant  pleaded  that  he  was  landlord  of  the  plaintiff,  as  to  ^/^e^^y^' 
the  lands  in  question,  and  that,  as  such  landlord,  he  had  instituted  [hCTe^''a°'or 
proceedings  by  civil-bill  against  the  plaintiff,  for  the  recovery  of  tion  of  White- 
said  lands,  before  the  Asssistant  Barrister  of  the  county  of  Galway,  random  in 

•^  "^     writing,   but 

having  jurisdiction  to  hear  and  determine  such  civil-bill  ejectment ;  not  under  seal, 

having  been 
that  the  Assistant  Barrister  duly  entertained  and  heard  said  eject-  signed  by  P., 

by  which  he 
ment,  and  pronounced  a  decree  in  favour  of  the  defendant,  under  agreed  that  R. 

,  .  ,    ,      ^     ,  .  should   hold 

which  he  took  possession.  Whiteacre 

The  only  issue  was,  whether  the  defence  was  true  in  substance  s^e^term 

This  case  was  tried  at  the  last  Galway  Summer  Assizes,  before  Mr.  ^^^  ^^®'  ^ 

Baron  Greene ;  and  the  defendant  (upon  whom  it  lay  to  prove  the  fequentlj 

"^  *"  ^  brought  a  civil 

issue)  gave  evidence  that  he  had  been  the  plaintiff's  landlord  of  the  bill  ejectment 

for  Whiteacre, 
premises  upon  which  the  alleged  trespass  had  been  committed,  named  and    obtained 

a  decree;  and 
Chapelfield ;  that  he  had  taken  proceedings  by  civil-bill  to  recover  having  taken 

possession 
possession  of  them,  and  that  he  had  obtained  a  decree  and  issued  tmder  it,  R. 

execution  thereon.  aS^a^ILst 

him  for  tak> 
ing  possession 
of  the  lands ;  and  the  sole  question  for  trial  was,  whether  the  Assistant  Banister, 
upon  whose  decree  P.  relied,  had  jurisdiction  to  hear  and  determine  the  case,  it 
being  proved  at  the  trial  of  the  action,  that  the  last  ceUui  que  vie  in  the  lease,  who 
was  proved,  at  the  trial  of  the  civil-bill,  to  have  been  absent  in  America  for  thirty 
years  (and  whose  death  was,  therefore,  presumed,  under  the  7  W,  3,  c.  8),  was 
actually  sdll  alive. — Heldy  that  inasmuch  as  Whiteacre  was  held  under  a  mere 
parol  agreement,  the  estate  of  R.  therem  could  be  no  more  than  a  tenancy  from 
year  to  year,  and  that  there  was,  therefore,  nothing  to  show  that  the  proceedings 
before  the  Assistant  Barrister  were  coram  non  Judice. 

Qiuere-— Whether  if  Whiteacre  had  been  held  under  the  lease,  the  subsequent  pro- 
duction  of  the  cetiui  que  vie  would  oust  the' Assistant  Barrister's  jurisdiction,  under 
the  72nd  section  of  14  &  15  Vic.,  c.  57. 

VOL.  11.  7  L 
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Comm<mlHea8, 

BOWLAND 

V. 

FER88E. 


The  plaintiff  Thomas  Rowland  then  proceeded  to  prove  his  case, 
which  was  as  follows : — That  he  had  held  certain  lands  called  Kil- 
creest,  of  the  defendant  Dudley  Persse,  under  a  lease  which  had 
been  made  in  the  year  1816,  by  Robert  Persse  to  James  Hardman 
Burke,  Mary  Rowland  and  James  Rowland,  for  the  life  of  oTames 
Rowland ;  that  he,  the  plaintiff,  was  in  possession  of  the  lands  in  the 
year  1847,  under  that  lease,  when  he  made  an  exchange  with  the 
defendant,  and  gave  up  Kilcreest  to  him,  and  received  in  lien  of  it 
the  farm  of  Chapelfield,  which  he  held  until  1856;  a  memorandym 
in  writing,  but  not  under  seal,  having  been  signed  by  the  defendant, 
by  which  he  agreed  that  the  plaintiff  should  hold  the  lands  of 
Chapelfield  for  the  term  during  which  he  held  the  lands  of  Kil- 
ereest  under  the  lease  of  1816.  It  was  then  proved  that  evidence 
bad  been  given  at  the  trial  of  the  civil-bill  ejectment,  that  James 
Rowland,  the  cestui  que  vie  in  the  lease  of  1816,  had  gone  to 
America,  and  had  not  been  heard  of  for  thirty  years :  and  James 
Rowland  was  then  produced  and  identified  as  the  cestui  que  me  in 
the  lease. 

Counsel  for  the  defendant  then  referred  to  the  72nd  section  of  the 
Civil-bill  Act  (14  &  15  Fic,  c  57),  and  contended  that,  there  being 
an  averment  in  the  defence  that  the  Assistant  Barrister  had  juris- 
diction to  entertain  and  determine  the  civil-bill  ejectment,  and  that 
being  a  mixed  question  of  law  and  fact,  the  fact  that  James  Row- 
land was  alive  at  the  time  ousted  the  jurisdiction  of  the  Assistant 
Barrister,  upon  the  authority  of  Betty  v.  Nail(a)j  and  Coneys  y. 
Coneys  (6). 

The  learned  Judge  refused  to  direct  a  verdict,  but  left  the  ques- 
tion of  the  amount  of  damages  (supposing  the  plaintiff  entitled)  to 
the  jury,  reserving  leave,  by  consent  of  the  parties,  to  the  defendant's 
Counsel,  to  have  the  verdict  changed  into  a  verdict  for  the  defend- 
ant, in  Case  the  Court  above  should  be  of  opinion  that  the  fact  of 
the  existence  of  the  cestui  que  vie  James  Rowland,  at  the  time  of 
the  issuing  of  the  civil-bill  process  and  the  making  of  the  decree, 
did  not  oust  the  jurisdiction  of  the  Assistant  Barrister;  as  in  such 

(a)  6  It.  Com.  LawRep.  17.  W  8  Ir*  Com.  Law  Rep.  879. 
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case  the  deeree  by  him  woold  bar  the  plaintiff's  right  to  recover  in  E.  T.  1860. 
the  present  action.  CommanPUas. 

The  pleadings  and  evidence  will  ai^^r  more  fully  stated  in  the    "^^^^^^ 
judgment  of  the  Coart  persse. 

A  conditional  order  was  obtained,  and  eause  shown ;  and  the  case 
stood  over  for  re-argument. 

i'.  Blake  and  Beytagh  showed  cause. 

G.  Fiizgnbbon  and  M.  Morris^  contra,  in  support  of  the  oondi- 
ditionai  order. 


The  following  cases  were  cited  : — Coneys  v.  Coneye  (a) ;  Oovem 
Rowland  (h)  ;  BeUy  v.  Nail{e)  \  Moore  v.  0'Donnell{d);    Gil- 
V.  Croly{e)i  8  &  9  Vie.,  c.  106,  s.  3;    14  &  15   Vie.,  c.  57, 
s.  52;  7   IP.  a,  e.  8. 

Cur.  ad.  vuli. 


HoNABAS,  C.  J.,  delivered  the  judgment  of  the  Court. 

This  ease  comes  before  the  Court  upon  a  motion  to  enter  a  ver- 
diot  for  the  defendant,  in  pursuance  of  leave  reserved  at  the  trial, 
which  took  place  before  Mr.  Baron  Greene,  at  the  last  Galway 
Sufluner  Assises. 

It  is  rather  difficult  to  ascertain,  from  the  pleadings,  what  the 
form  or  nature  of  the  action  b ;  whether,  what,  under  the  old  form 
would  be  considered  trespass,  or  case.  The  summons  and  plaiht 
.states  that  the  plaintiff  was^  in  the  year  1847,  in  possession  of  and 
entitled  to  a  certain  interest  in  the  lands  of  Kilcreest,  consisting  of 
live  acres  or  thereabouts,  situated  in  the  county  of  Gralway,  under  a 
lease  thereof  still  subsisting,  and  made  in  the  year  1816 ;  and  that 
the  reversion  expectant  on  the  determination  of  that  lease  wss,  in 
the  year  1847,*  vested  in  the  defendant;  that  the  defendant  was 
anxious  to  obtain  immediate  possession  of  these  five  acres,  and 
accordingly  proposed  to  the  plaintiff  to  give  him,  in  exchange  for 

(a)  8  Ir.  Com.  Law  Bep.  37SL 
(fr)  7  Ir.  Com.  Law  Bep.  218 ;  in  Error,  619. 
(e)  6  Jr.  CoBL  Law  Bep.  17.  (d)  6  Lr.  Com.  Law'Bep.  46. 

(e)  7  Ir,  Com.  Law  Bep.  557. 


May  6. 
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£.  T.  I860,  them,  a  piece  of  land,  of  eqaal  valae,  called  the  Chapelfield  ;  and  the 

CorrmonPUas,      ,   .     .^ 

plaintm  having  acceded  to  the  proposal,  the  following  agreement, 

in  writing,  was  prepared  and  signed  by  the  defendant : — **  I  pro- 
"  mise  and  agree  to  give  Thomas  Rowland  the  Chapelfield,  and  thit 
<*  he  shall  hold  it,  and  be  entitled  to  it,  for,  and  daring  the  same 
*'  tenure  that  he  is  entitled  to  the  land  now  in  his  possession,  whick 
'*  will  be  ascertained  when  the  validity  of  the  lease  he  now  holds 
"  under  is  tried  and  decided  on,  and  I  promise  to  sign  the  articles  of 
*'  agreement  when  prepared  by  Mr.  Walsh ;  this  agreement  to  hold 
"  good  until  then. — Dudlet  Perssb." 

The  object  of  this  agreement  appears  to  have  been,  that  Row- 
land the  plaintiff  was  to  hold  the  land  called  Chapelfield,  in  lien  of, 
and  for  the  same  time  that  it  should  turn  out  he  was  entitled  to, 
the  lands  of  Kilcreest.  The  summons  and  plaint  then  states  that, 
in  pursuance  of  this  agreement,  the  plaintiff  gave  up  possession  of 
Kilcreest  to  the  defendant,  on  the  23rd  of  November  1847,  and  in 
return  was  put  by  him  into  actual  possession  of  the  Chapelfield ; 
that  the  parties  continued  in  possession  of  these  respective  lands 
until  the  year  1856,  when  the  defendant  "  wrongfully  and  injor- 
'*  iously  alleged  that  the  surviving  life  in  the  said  lease  of  the  Ist  of 
*'  November  1816  had  expired,  and  that  said  lease  was  therefore 
*'  determined,  and,  thereupon,  wrongfully  and  injuriously  brought 
'<  his  ejectment  by  civil-bill,  in  the  Court  of  the  then  Assistant  Bar- 
^^  rister  for  the  county  of  Galway,  in  which  the  lands  were  situated, 
'^  for  recovery  of  said  Chapelfield,  as  upon  a  tenancy  which  had  ex- 
*'  pired  by  the  death  of  the  cestui  que  vie  in  said  lease  o^  &c.,  and 
'^wrongfully  and  injuriously  obtained  a  decree  therein  for  dellver- 
*'  ing  to  him  of  the  possession  of  said  Chapelfield :  **  and  that  the 
defendant  took  possession  under  the  decree,  and  converted  to  his 
own  use  certain  crops  of  hay,  oats  and  potatoes  then  on  the  lands. 
The  summons  and  plaint  then  avers  that,  in  point  of  fact,  the  lease  of 
1816  had  not  expired,  but,  on  the  contrary,  that  James  Rowland, 
one  of  the  cestui  que  vies  therein,  was,  at  the  time  of  the  eviction, 
and  still  is,  alive,  and  that,  therefore,  the  plaintiff  was,  at  that  time, 
fully  entitled  to  the  possession  of  the  Chapelfield,  and  of  the  crop6 
thereon.     To  this  summons  and   plaint  the  defendant  has  plesded 
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only  one  defence ;  in  which  he  states  that  he,  as  landlord  of  the  lands  E.  T.  I860. 

CoiHMonPleaB, 
of  Chapelfield,  instituted  proceedings  against  the  plaintiff  by  civil*      ^ — > ' 

-.,-.  _  __  «.,,,,-  ROWLAND 

bill  ejectment,  for  recovery  of  the  possession  of  said  lands,  before  ^ 

H.  H.  Hamilton,  Esq.,  AssisUnt  Barrister  of  the  County  of  Galway,      fbbssb. 
and  *'  having  jurisdiciion  to  hear  and  determine  said  civil-bill  eject- 
ment ; "  and  that  at  the  hearing  of  the  ejectment,  at  the  Longhrea 
Sessions,  in  the  month  of  June  1856,  the  Assistant  Barrister  duly 
entertained  and  heard  said  civil-bill  ejectment,  in  the  presence  of  the 
plaintiff,  and  thereupon  duly  pronounced  a  decree  in  favour  of  the 
defendant,  under  which  the  latter  took  possession  of  the  lands  and 
crops  thereon,  as  he  was  lawfully  entitled  to  do.    No  question  was 
raised  as  to  the  validity  of  this  defence  ia  point  of  law ;  and,  there-* 
fore,  when  the  issues  came  to  be  settled,  the  only  one  settled  or  agreed 
on  was,  whether  this  defence  was  true  in  substance  and  fact.  It  appears, 
from  the  report  of  the  learned  Judge  who  tried  the  case,  that  the  defend- 
ant proved  the  fact  of  tenancy,  and  gave  secondary  evidence  of  the 
Assistant  Barrister's  decree,  the  document  having  been  lost ;  and 
it  was  also  proved  that  evidence  was  given,  before  the  Assistant 
Barrister,  that  Jamee  Rowland,  the  surviving  cestui  que  vie  in  the 
lease  of  1816,  had  gone  to  America,  and  had  not  been  heard  of  for 
thirty  years ;  and  that  the  Assistant  Barrister  made  a  decree  accord- 
ingly* ^^  favour  of  the  present  defendant.   It  was  then  proved,  at  the 
trial,  that  James  Rowland  was  alive,  and  actually  in  Court ;  and  an 
objection  was  then  raised,  on  behalf  of  the  plaintiff,  to  this  effect : 
that  inasmuch  as  the  defence  contained    an   averment  that  the 
Assistant  Barrister  had  jurisdiction  to  hear  and  determine  the  civil- 
bill  ejectment,  and  inasmuch  as  it  was  necessary  to  establish  the 
truth  of  that  averment,  in  order  to  sustain  the  defence,  that,  as  it  in- 
volved a  mixed  question  (tf  law  and  fact,  and  the  evidence  established 
that  the  eeeiui  que  vie  was  still  alive,  therefore  the  Assistant 
Barrister  had  no  jurisdiction  to  entertain  and  determine  the  case. 
This  objection,  which  was  founded  upon  the  construction  of  the 
72nd  section  of  the  Civil-bill  Act  (14  &  15  Ftc,  c.  57),   simply 
amounted  to  this,  that  the  fact  of  one  of  the  cestui  que  vies  in  the 
lease  of  1816  being  alive  deprived  the  Assistant  Barrister  of  juris- 
diction to  adjudicate  in  an  ejectment  brought  t4)  defeat  that  lease, 
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E*  T  I860,  tndy  there  being  no  juriBdiotion,  that  the  proceedings  were  eorm 
non  Jmdiee  ;  for  it  was  not  contended  by  the  pkintifT's  Cooiiid 
that,  if  the  Aflsistant  Barrisler  had  jurisdiction,  and  had  made  be 
decree,  whether  that  decree  were  right  or  wrong,  that  a  person  act- 
ing under  that  decree  would  be  a  trespaaser.      Thia  is  the  obIj 
question  now  before  us;  and,  in  support  of  th^  plaintifT's  objection, 
we  have  been  referred  to  the  72nd  section  of  the  Civil-bill  Act ;  aod 
the  portion  of  that  section  upon  which  he  relies  is  as  follows :— 
^'  In  all  eases  where  anj  lands,  tenements  or  hereditaments  slull 
^  have  been  held  bj  any  tenant  at  a  rent  not  exceeding  £50  pfs 
^'  annum,  and  the  tenant's  interest  in  the  same  shall  have  d^er- 
'**  mined,  and  after  demand   made  by  the  landlord  or  lessor,  hii 
**  agent,  bailiff  or  receiver,  and  delivery  of  possession  of  the  asms 
'*  shall  be  withheld,  it  shall  and  may  be  lawful  for  the  said  landlord 
'*  or  lessor  to  proceed  by  civil-bill  ejectment  against  sach  tenaot" 
The  section  then  provides  for  service  of  the  civil-bill  process,  and 
empowers  the  Assistant  Barrister,  upon  proof  of  service  of  the  eivil- 
bill^  of  the  rent  being  under  £60  per  annum,  of  the  determinatioo 
of  the  tenant's  interest,  and  of  notice  to  quit*  (when  neceflsary),  to 
make  a  decree  for  the  landlord.     It  has  been  argued  that  this  section 
gives  jurisdiction  to  the  Assistant  Barrister  only  in  cases  where  the 
relation  of  landlord  and  tenant  subsists,  where  the  rent  reserved  b 
under  £60  a*year,  and  where  the  tenant's  interest  shall  have  deter- 
mined ;  and  it  was  then  contended  that  the  interest  of  the  ienwat 
subsisted   during  the  life  of  James   Rowland  ;   and    his  life  not 
having  ended,  that  the  Assistant  Barrister  had  no  jurisdiction  to 
hear  and  determine  the  case.     In  support  of  this  argument,  we  have 
been  referred  to  the  case  of  Coneifs  v.  Coneys  (a),  decided  in  this 
Court.      But  the  distinction  between  Coneys  v.  Coneys  and  the 
present  case  is  this,  that  in  that  case  the  relation  of  landlord  and 
tenant  did  not  in  fact  exist  at  ail  between  the  parties,  the  yearly 
sum  payable  to  the  party  who  instituted  the  ejectment  proceeding' 
being  merely  a  remteharge^  and  not  a  rent  service.    In  the  judgment 
which  I  delivered  on  that  occasion^  and  in  which  the  other  Members 
of  the  Court  concurred,  I  stated  the  reasons  why  we  were  of  opiaioB 

(a)  8  Ir.  Com.  Law  Bep.  379. 


!  «,       i 


COMMON  LAW  REPORTS. 


66 


nOWSsAKD 


that  the  relation  of  landlord  and  tenant  did  not  exist  in  -that  oaae,  and  £.  1*.  1869. 

Conim<mJPl$u$, 
that  therefore  the  Assistant  Barrister  had  no  jurisdiction ;  and  I  used     v^....^....^ 

these  words  (p.  393) : — "In  conclusion,  therefore,  we  are  of  opinion 
'*  that  the  jurisdiction  of  the  Assistant  Barrister  is,  according  to  the 
"  express  provisions  of  the  Act,  confined  to  cases  between  landlord 
''and  tenant,  and  tbat»  though  the  Assistant  Barrister  must  neces- 
''  sarily  inquire  whether  the  relation  of  landlord  and  tenant  exists, 
*'  jet  this  is  merely  a  preliminary  inquiry,  to  enable  him  to  know 
**  whether  he  will  judicially  entertain  the  case ;  and  that  there  is 
'*  nothing  in  the  Act,  expressly  or  by  necessary  implication,  render- 
''  ing  the  determination  of  the  Assistant  Barrister  in  this  preliminary 
''  matter  binding  on  the  parties ;  and,  therefore^  that  it  was  oompe- 
''tent  for  the  plaintiffs,  in  the  proceedings  before  us,  to  show,  as 
"  they  have  done,  that  such  relation  did  not  in  fact  exist,  and  that 
"  the  proceedings  were  coram  nan  Judice."  If  it  had  been  neces- 
sary in  that  case  for  us  to  consider  whether  it  was  necessary  that 
the  holding  should  be  at  a  yearly  rent  under  £60  a-year,  it  is  pro- 
bable that  we  should  also  have  held  that  not  only  the  existence  of 
the  relation  of  landlord  and  tenant,  but  also  a  holding  at  «  rent 
under  £50  a-yeac,  was  necessary,  in  order  to  give  the  Assistant 
Barrister  jurisdiction.  But  we  did  not  decide,  in  that  case,  upon 
the  construction  of  this  statute,  that  when  the  relation  of  landlord 
and  tenant  existed,  and  when  the  amount  of  rent  was  within  the 
necessary  limit  to  give  the  Assistant  Barrister  jurisdiction,  that  his 
jurisdiction  would  have  ceased  to  exist,  if  the  question  in  dis|>Qie 
was  whether  or  not  the  tenancy  had  terminated.  If  that  were  so, 
such  a  case  as  this*  might  arise.  In  aii  ejectment,  before  the  Assist- 
ant Barrister,  notice  to  quit  might  be-  proved,  and  his  decree  made 
thereupon ;  but,  in  subsequent  proceedings  in  ,the  Superior  Courts, 
it  might  be  impossible  to  prove  the  notice  to  quit ;  and  a  question 
would  then  arise,  whether  or  not  the  proceedings  before  the  Assist* 
ant  Barrister  were  coram  non  Judice^  by  reason  of  that  failure  ^ 
proof,  and  could  be  got  rid  of  by  a  cross-ejectment.  If  it  welre 
necessary  to  decide  whether  the  determination  of  the  lease  was 
requisite,  in  order  to  give  jurisdiction  to  the  Assistant  Barrister, 
it  would  be  for  us  carefully  to  consider  that  question,  and  the 
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E.T.I  860.  inconvenienoe  to  which  sach  a  doctrine  would  lead.     But  it  is  sst 

ComrrumPieaM,  _  ,     .•  ,  •      -  «...  .    .  , 

necessary  to  do  so  in  this  case ;  the  facts  of  this  case  being,  that  is 
agreement  in  writing,  but  not  under  seal,  is  set  forth  in  the  plead 
ings.  This  cannot,  of  itself,  convey  or  create  a  legal  estate  in  \k 
lands  to  which  it  relates,  nor  confer  any  legal  title,  the  estate  beic^ 
of  a  freehold  nature,  which,  therefore,  cannot  be  granted  by  parti 
nor  by  any  instrument  not  under  seal ;  and,  in  addition  to  thb  well- 
known  rule  of  law,  we  have  the  enactment  of  a  recent  statok, 
which  provides  that  ^very  lease  required  to  be  in  writing  must  be 
under  seal.  Therefore,  it  is  clear  that  the  tenure  in  this  case  cooH 
have  amounted  to  no  more  than  a  tenancy  from  year  to  jear. 
created,  not  by  any  instrument,  but  by  the  mutual  acts  and  dealii^ 
of  the  parties.  The  case,  therefore,  resolves  itself  *into  thi>-i 
tenancy  from  year  to  year  existed ;  an  ejectment  is  brought  on  tl^ 
alleged  determination  of  that  tenancy.  No  objection  is  made  tlui 
the  determination  of  that  tenancy  was  not  proved  before  the  AssL^* 
ant-Barrister.  If  such  an  objection  had  been  raised  before  hm. 
no  doubt  he' would  have  disposed  of  it,  by  requiring  proof  of  tlic 
service  of  a  notice  to  quit ;  and,  if  such  had  been  required,  for  aH 
we  know  to  the  contrary,  it  might  have  been  given.  Here,  tbm 
was  a  tenancy  from  year  to  year.  There  may  have  existed  such  a- 
interest  as  could,  under  the  provisions  of  the  Civil-bill  Act,  hare 
entitled  the  tenant  to  rely  upon  an  equitable  defence  to  the  ejecv 
ment.  But  how  was  this  equitable  defence  to  be  sustained  is 
evidence  ?  The  cestui  que  vie  was  absent  in  America,  and  had  d^x' 
been  heard  of  for  upwards  of  seven  years ;  and,  under  the  prov> 
sions  of  7  W,  3f  c  8,  if  an  ejectment  had  been  brought,  as  os 
the  determination  of  the  lease,  proof  of  the  absence  of  the  ee$t» 
que  vie  from  the  United  Kingdom,  and  of  his  not  having  been  heani 
of  for  upwards  of  seven  years,  would  have  been  conclusive  evidence 
of  the  termination  of  the  lease.  If  this  be  so,  in  an  action  of  eject- 
ment between  landlord  and  tenant,  upon  the  alleged  determinatios 
of  the  lease,  it  must  also  be  evidence  in  case  of  an  equitable  defeix^ 
set  up  by  the  tenant,  in  support  of  a  tenancy  from  year  to  j^' 
We,  therefore,   have  no  doubt  that,  in  this  case,  the  Assistant 
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Barrister  jurisdiction;  and,  as  this  was  the  only  objection  taken  at  E.  T.  1860. 

Common  Pleas, 
the  trial,  we  are  of  opinion  that  the  defence  is  true  in  substance     ^.^ 

ROWLAND 

and  fact.     Our  order,  therefore,  shall  be,  that  the  verdict  be  entered  ^^ 

for  the  defendant.  pebsse. 

Rule  accordingly. 


KELLY  V.  WEBBER. 


Mojf  4,  5. 


This  was  an  action  for  the  conyersion  of  a  quantity  of  wheat,  oats  A  tenant  who 

held  nnder  a 
and  potatoes,  the  property  of  the  plaintiff.     The  summons  and  plaint  lease  pur  outer 

.  .      ,    .  mi       1  ^     •!         J     .  J     r        V      *'**   had,  prior 

also  contained  a  count  in  detinue.     The  defendant  denied  that  the  to  the  tennina- 

goods  in  question  were  the  goods  of  the  plaintiff.     At  the  trial,  fj^^    ^^^  Jf 

before  Monahan,  C.  J.,  at  the  «ittings  after  last  Hilary  Term,  it  [ng^^tSTJI.' 

appeared  that  plaintiff  was  tenant  to  the  defendant,  \>f  the  lands  of  ^  ^whtat* 

Drimroe  in  the  Queen^s  County,  under  a  lease  dated  10th  of  March  *"^    subsc- 

''  quently  tbere- 

1825,  for  the  life  of  John  Kelly  and  Colonel  Anthony  Weldon,  ^*  and.  after 

demand  of  pos- 
who,  having  been  the  survivor  of  the  lives,  died  on  the  21st  of  Decern-  session  by  the 

landlord,  sow- 
ber  1858.     Prior  to  the  termination  of  the  lease,  the  tenant  had  sown  ed   some  oats 
^  and    potatoes, 

a  crop  of  wheat,  and  afterwards  was  evicted  by  a  civil-bill  ejectment,  He  was  after- 
founded  upon  the  determination  of  the  tenant's  interest.  The  oats  ^j^^q^  ^  qi^h. 
and  potatoes  were  sown,  after  the  demand  of  possession,  on  the  31st  -^  an  ^cct- 
of  December  1858.     There  were  two  abortive  proceedings,  in  eject-  ™®'^'  founded 

ment,  before  the  defendant  succeeded  in  evicting  the  plaintiff.   After  termination  of 

**         "^  the  tenant's  in- 

his  entry  under  the  civil-bill  decree,  obtained  9th  of  June  1859,  merest.    The 

landlord,  after 
the  defendant  cut  the  wheat  and  oats,  and  dug  the  potatoes ;  and  de-  getting  into 

possession,  cnt 
fendant's  Counsel  submitted  that,  on  the  execution  of  the  decree  and  and   dng   the 

by  virtue  of  the  proceedings,  they  became  his  property.     The  Lord  crops.— //eW, 

Chief  Justice  directed  the  jury  to  find  for  the  plaintiff  for  the  ^^overrby  "the 

value  of  the  wheat,  holding  that  it  was  the  plaintiff's  property ;  but  ann^akist^he 

landlord,  that 
he  was  entitled  to  recorer  the  yalne  of  the  wheat,  bnt  not  of  the  oats  and  potatoes. 
Heid  aUo,  that  the  rights  of  the  tenant  in  respect  of  the  crops  were  not  affected 
by  the  proceedings  in  the  ejectment. 

VOL.  U.  8  L 
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E.  T,  1860.  reserved  leave  for  defendant  to  move  to  set  aside  the  Terdict,  and 
. Imve  one  entered  for  mm,  m  case  the  Ck)art  should  be  of  oprnka 

KCLLY 

^  tLat  he  ought  not  to  have  so  directed.     A  conditional  order  wl^ 

WEBDEa.      accordingly  obtained,  in  the  following  Term,  to  enter  up  a  verdict 
lor  the  defendant,  pursuant  to  leave  reserved. 

J.  C  Coffejf  *(^^^^  whom  was  Wiliiam  Allen)  showed  cai^ 
n  gainst  making  absolute  the  said  order. 

The  tenant  sowed  the  wheat  during  the  continuance  of  the  lease. 
Tlie  duration  of  his  interest  depending  upon  an  uncertain  event 
numely,  the  life  of  the  eettui  qui  vie,  he  was  entitled  to  clidm  as  em- 
blements the  crops  growing  at  the  time  of  the  death.  The  tenant, 
by  defending  the  ejectment,  committed  no  act  of  forfeiture;  and 
though  he  might  be  liable  to  mesne  rates,  he  did  not  lose  his  right  U) 
tlje  emblements.  He  cited  9  Vin.  Ab.,  tit.  EmblemenU^  pp.  366-9; 
Bro.Ab^  fol.  260 ;  1  Furlong' t  Land,  and  Tenant,  p.  630 ;  Cunning 
haTn  V.  Uniaeke  (a) ;  Doe  v.  WUherwich  (6)  ;  Boraston  v.  Chreen  (e); 
Year  Book,  36  H.  6,  pL  6. 

JRollestone  and  Levinge^  contra,  contended  that  the  plaintiff  be- 
came, by  his  overholding,  a  disseisor,  and  incurred  a  forfeiture  of 
the  emblements.  They  cited  Bro.  Ab,^  tit.  EmblemenU,  fol.  260, 
pi.  8,  9  ;  25  Year  Book,  19  ZT.  6,  45,  46 ;  Bae.  Ab.,  Assise,  p.  331; 
[i  Vin.  Ab.,  Disseisin,  p.  94 ;  9  Vin.  Ab.,  Emblements,  p.  369,  p/*  ^'^^ 
3  Bl.  Com.,  pp.  173,  206 ;  Year  Book,  19  /T.  6,  pi.  46 ;  Year  Book, 
If^  H.  6,  pi.  46 ;  Roseoe  on  Real  Actions,  p.  481 ;  Tomline's  Law 
Dictionary,  '<  Deforciant ;  "  2  Furlong's  Land,  and  Tenant,  p.  1074 ; 
Adams  on  Ejectment,  p.  304 ;  Hodgson  v.  Gaseoigne  (d) ;  Fitzgerald 
\.  0'Connell{e)\  Shenton  v.  Corbally  (f). 

Allen,  in  reply. 

MoNAHAN,  C.  J.,  delivered  the  judgment  of  the  Court. 
3/flj  5.  This  case,  which  has  been  argued  with  considerable   ability,  *« 

(a)  Ann.,  Mac  &  Ogle,  395. 
(6)  10  B.  Moo.  267 ;  S.  C,  2  Bing.  11. 
(c)  16  East.  71.  (rf)5fi.&Ald.88. 

(0  IJ.  &  L.  136.  '  09  1  Hog*  403. 
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allowed  to  stand,  for  the  purpose  of  looking  into  the  anthorities.   The  E.  T.  1860. 

facts,  which  are  simple,  are   as  follows  : — The  plaintiff,  Patrick     *""'"'"    *"* 

Kelly,  held  some  few  acres  of  land  under  an  old  lease  for  one  or 

more  lives,  subject  to  a  nominal  r^nt  of  one  shilling  per  annum,  his 

father  and  grandfather  having  held  under  the  same  lease  previously. 

Mr.  Webber,  the  defendant,    purchased  the   estate,  comprising  the 

demised  premises,  in  the  Landed  Estates  Court,  some  time  since, 

subject  to  this  lease,  which  was  a  freehold  lease,  and  terminated 

upon  the  2l8t  of  December    1858,   upon  the  death  of  Anthony 

Weldon,  the  surviving  eesiui  qui  tne. 

The  plaintiff  had  been  in  possession  for  several  years,  and  the 
rent,  being  of  very  small  amount,  had  not  been  demanded  of  him  ; 
his  title,  however,  to  the  demised  land  was  under  the  lease,  and 
under  it  alone.  In  October  1858,  he  sowed  a  crop  of  wheat;  in 
December  of  the  same  year  the  lease  expired,  and  the  landlord, 
having  demanded  possession,  brought  a  civil-bill  ejectment,  in 
March  or  April  1859.  It  also  appears  that,  after  the  death 
of  the  cesiui  qui  vte,  but  before  the  ejectment  was  brought, 
the  plaintiff  had  planted  a  crop  of  potatoes  and  oats.  The 
ejectment  having  come  on  for  hearing  before  the  Assistant  Bar- 
rister, the  tenant,  by  reason  of  some  inability  on  the  part  of  the 
landlord  to  prove  the  lease,  obtained  a  dismiss  without  prejudice. 
The  landlord  brought  a  second  civil-bill  ejectment,  with  a  similar 
result ;  and  it  was  not  until  he  had  brought  the  third  civil-bill 
ejectment  that  he  succeeded  in  obtaining  a  decree,  as  against  an 
overholding  tenant.  In  the  month  of  July  following,  the  landlord 
executed  the  decree  for  possession,  obtained  in  the  Civil-bill  Court, 
under  which  he  took  possession  of  the  land  and  crops,  cutting  and 
severing  the  wheat,  oats  and  potatoes.  The  tenant  demanded  the 
crops ;  but  the  landlord,  being  under  the  impression  that  he  was  not 
entitled  to  them,  refused  to  part  with  them ;  and  the  tenant  brought 
an  action,  which,  under  the  old  system,  would  have  been  considered 
an  action  of  trover,  for  the  value  of  the  entire  crops,  wheat,  oats, 
and  potatoes,  and  it  came  on  for  trial  before  me  in  the  Sittings  after 
last  Term.  At  the  trial,  I  stated  my  opinion  to  be,  that  the  plaintiff 
was  not  entitled  to  the  crops  sown  after  the  determination  of  his 


GO 


COMMON  LAW  REPORTS. 


E.  T*  JS60<  tenancy,  although  he  might  have  sown  them  under  the  impression 

CommonPicat. 
that  the  tenancy  was,   at  the  time,   subsisting,    for  that  he  wa? 

tELLr 

^  bound  to  know  when   his   tenancy   terminated.      I   was    also  of 

WEBBEK.      opinion  that,  according  to  the  law  of  emblements,  he  was  entity 
to  the  crop  of  wheat,  sown  in  the  lifetime  of  the  last  cestui  qui  fU. 
It  was  argued,  and  with  considerable  ability,  by  Mr.  Levingt, 
tliat  although  Kelly  might  have  been  entitled  to  the  wheat  crop, 
if  be  had  given  up  possession  to  his  landlord,  upon  the  determins- 
don  of  his  lease,  yet,  that  having  put  the  landlord  to  his  ejec^ 
nient,  and  his  landlord  having  recovered  the  possession  under  an 
ejectment,    rendered  necessary  by  the  act  of  the  tenant,  that  the 
latter  thereby  deprived  himself  of  all  right  to  the  crop  of  wheat. 
I  WHS  referred  to  some  recent  cases.  Doe.  d.  Upton  v.  Witherwick  (a), 
nnd  Hodgson  v.  Gascoyne  (6),  in  support  of  that  proposition ;  but! 
did   not    conceive  that   those  authorities   established  the   proposi- 
tion contended  for — that  because   a   tenant  misconducted   himself^ 
by  refusing   to   give   up  possession   at   the    determination   of  his 
tenancy,  that  thereby  he  divested  himself  of  his  right  to  the  crop, 
wl]ich  he  would  otherwise  have  been  entitled  to;  and  I  therefore 
directed  the  jury  to  find  for  the  plaintiff,  as  to  the  value  of  the 
wheat  crop,  sown   during  the  lifetime  of  the  cestui  qui  vie;  and 
although  I  did  not  entertain  a  favourable  view  of  the  landlord's 
etaim,  I  nevertheless  reserved  leave  for  him  to  apply  to  the  Court 
to  have  the  verdict  entered  for  him  if  I  should  have  so  directed. 
The  case  now  comes  before  us  accordingly,  and  has  been  very  fully 
discussed.     We  have  been  referred  to  several  authorities  from  the 
Year  Booksy  Viner  and  Brook ;  and,  no  doubt,  in  them  this  proposi- 
tion js  laid  down,  that  if  a  person  recover  land  sown  with  crops, 
hi  an  action  of  assize,  he  shall  also  recover  the  emblements ;  and 
3Ir.   Leoinge   in   his   argument  pressed  upon   us  that  this  was  a 
gRTienil  proposition,  and  applied  to  the  present  case.     We  cannot, 
however,   yield  to  this  argument,  as  we  do  not  conceive  that  the 
proposition   laid   down  in  these  authorities  applies  to  the  present 
rase ;  and  we  are  of  opinion  that  it  only  applies  to  a  case  where 
an    action   is    brought    to    evict    the    tenant,    founded    upon  the 

(a)  2  Bing.  11.  (6)  5  B.  &  Aid.  88. 
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landlord's   title,   that  title  being  proved  to  have   existed   in  the  E.  T.  1860. 

-.1      1         1       •  1  •.    .  CommonPUaa. 

landlord  at  the  time  the  tenant  sowed  the  crop. 

There  is  no  doubt  that,  when  an  ejectment  is  brought,  upon  the 
death  of  the  cestui  qui  vie,  all  crops  sown  by  the  tenant  after  that 
period  become  tlie  property  of  the  landlord ;  and  upon  the  authorities 
cited  during  the  argument,  upon  the  subject  of  assize  and  deforce- 
ment, I  conceive  that  we  are  bound  to  hold  that  those  cases  only 
decided  that  the  landlord  was  entitled  to  crops  sown  after  deforce- 
ment ;  and  I  therefore  asked  for  authority  to  establish  what  I  con- 
ceived to  be  quite  a  different  proposition,  viz.,  that  a  tenant  forfeited 
his  right  to  crops  sown  by  him  before  the  termination  of  his  lease, 
upon  the  death  of  the  cestui  qui  9t>,  by  the  mere  act  of  overholding. 

Upon  looking  over  the  old  authorities,  I  have  discovered  a 
passage  in  Vin,  Abr.y  Emblements^  34,  in  which  the  law  is  laid 
down  upon  this  subject,  as  I  conceive  it  to  exist.  It  is  as  fol- 
lows ; — **  If  baron,  seised  in  jure  uxoris,  or  a  man  seised  for 
*'  term  de  auter  vie,  sows  the  land,  and  the  feme  dies,  or  ceeiui 
**  qui  vie  dies,  he  in  reversion,  or  the  heir,  enters,  and  he  who  sows 
*'  re-ousts  him,  and  the  other  brought  assise,  and  recovered  his 
'*  damages,  yet  he  who  sowed  shall  have  the  crop,  for  the  other 
**  has  recovered  damages  which  suffices  for  the  tort.**  Brook's  Ab,, 
Emblements,  pi.  16,  46,  Ass.  2.  There  is  also  another  passage  in 
sec.  27,] which  appears  to  apply  to  the  cases  cited  by  Mr.Levinge: 
*'  If  a  villein  leases  his  lands,  and  the  lessee  sows  the  land,  and 
**dies,  and  the  lord  of  the  villein  enters,  he  shall  have  the 
^*  emblements.  The  reason  seems  to  be,  inasmuch  as  the  lord  • 
** enters  by  title;  for  he  who  recovers  land,  or  enters  by  title, 
"shall  have  the  emblements.^  We  cannot  hold,  therefore,  that 
a  tenant,  holding  over  after  the  death  of  the  cestui  qui  vie,  thereby 
forfeits  his  right  to  the  crop  sown  during  the  subsistence  of  his  ten- 
ancy. The  landlord's  recovering  in  an  ejectment  entitles  him  to  the 
crop  only  in  the  case  where  his  title  is  antecedent  to  the  sowing 
of  the  crop,  as  in  the  case  of  the  crops  of  potatoes  and  oats  in 
the  present  case,  or  in  the  case  where  the  tenant,  by  committing 
waste,  or  doing  some  such  act,  forfeits  his  term  ;  in  which 
case,   the  landlord,   by  entering  for  the  forfeiture,  is  in  as  of  his 
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E.  T.  1860.  former  estate,  and  becomes  entitled  to  the  crops  sown  before  the 
CommonPUat. 

forfeiture,   the    forfeiture    being  the   tenant's  own   act.     On  tbe 

whole,   therefore,   we    are  clearly   of   opinion,  that   my   direction 

at  the  trial  was  right,  and  that  the  plajntiff  is ,  entitled  to  reuin 

his  verdict,  and  must  have  the  costs  of  this  motion.     We  do  not, 

however,  regret  that  the  case  has  arisen  for  judicial  oonsideration, 

as  there  are  some  loose  pasages  in  some  modem  text-books,  very 

much  calculated  to  mislead  on  the  subject. 

Cause  'shown  allowed  with  costs. 


M.T.  1860. 
Nop.  12. 

Where   the 
plaintifF  ob- 
tains leaye  to 
change  his  own 
yenae,    the 
defendant  will 
be  entitled  to 
costs    of   the 
motion. 


COMERFORD  v.  DALY. 

M.  Morris  moved,  on  the  part  of  the  plaintiff,  for  liberty  to  change 
the  venue  from  the  county  of  Galway  to  the  county  of  the  citj  of 
Dublin.  The  ground,  stated  in  the  affidavit,  for  making  the  applica- 
tion was,  that  the  venue  had  been  laid  in  Qui  way,  in  consequence 
of  instructions  to  that  effect  having  been  sent  by  mistake  by  tbe 
plaintiff's  attorney  to  his  town  agent.  The  action  was  against  tbe 
maker  of  a  promissory  note,  and  the  defence  merely  denied  tbe 
making  of  the  note.  The  affidavit  was  also  made  to  merits,  and 
that  a  consent  had  been  tendered  to  defendant.     < 

ConcannoHj  for  defendant,  contrOy  contended  that  no  sufficient 
ground  had  been  laid  for  changing  the  venue.  At  all  events  the  d^ 
fendant  was  entitled  to  the  costs  of  the  motion.  He  cited  Hewitt  v. 
Hewitt  (a) ;  Frazer  v.  Edwards  (6). 

Morris  replied. 

MONAHAN,  C.  J. 

For  myself,  I  entertain  some  doubts  whether  costs  should  be  given. 
However,  the  general  opinion  of  the  Court  is,  that  the  defendant 
should  have  the  costs,  as  the  plaintiff  is  in  fact  seeking  to.  amend 
his  own  mistake. 

Motion  granted ;  the  defendant  to  have  £3  costs. 

(a)  3  Ir.  Com.  Law  Bep.  222.  (6)  5  Ir.  Com.  Law  Rep.  54a 
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T.  T.  1859. 

Exch.  Cham, 


(Error  from  the  Common  Pleas.) 

LITTLE  and  another,  in  Error,  v.  WINGFIELD  and  others.*    .     ,  „  «  . 

6,17. 

This  was  a  writ  of  error,  brought  to  reverse  the  judgment  of  the  A  several  fish- 

erj  in  the  river 
Court  of  Common  Pleas  upon  the  argument  of  the  bill  of  exceptions  M.,  having  be- 

'  come  re-vested 

(reported  auto,  vol.  8,  p.  279)i  whereby  a  v«fitr6c2e  novo  was  awarded  in  the  Crown, 

in  favour  of  the  defendants.     The  facts  and  evidence  are  there  stated  re-granted    in 

at  considerable  length,  so  far  as  necessary  to  illustrate  the  arguments  ^*™^  p.  ^ 

of  Counsel  and  judgment  of  the  Court.    The  following  is  a  complete  ^^^y^"^^' 

summary  of  the  documentary  evidence  adduced  at  both  sides.     The  ?2jr^"f^**.  *5 

plaintifls  read  the  following  documents,  viz. : —  the  same  to  a 

party  throngh 

Liquisitiondated22ndof  September  1609,  7  •/oc.l,  finding  "That  ^hom   the 

.  plaintifis 

*^  the  high  sea,  or  Great  Irish  Ocean,  so  called,  passes  through  and  claimed.    The 

^  .  defendants,  at 

"  flows  into  the  river  Moy  aforesaid,  in  the  county  (Mayo)  aforesaid,  the  trial  of  an 

"  from  the  north  towards  the  south,  as  far  as  the  ford  of  the^Abbey  disturbance  of 

"  of  Ardnaree,  and  from  thence  again  re-flows  ;  and  that  there  yearly,  {^  ^  exda- 

"  and  at  certain  times  of  the  year,  salmon  and  herrings  and  other  o7^g23^^S* 

"  kinds  offish  are  token;  and  that  within  the  said  raace  of  the  flow  ^^""^^^  .f  ^®^ 

^^  some  evidence 

"  and  re-flow  of  the  sea  aforesaid  the  fisheries  from  thence  altogether  ©^  adverse  user 

°  by  them  of  a 

^'  belong  and  appertain  and  ought  to  belong  and  appertain  to  our  Lord  fi^heiy  within 

'*  the  King,  his  heirs  and  successors,  as  in  right  of  his  Crown  of  his  that  claimed 

by  the  plain- 
*'  kingdom  of  Ireland,  and  are  of  the  yearly  value  in  all  issues,  besides  tifis,  at  a  cer- 
«    11  •  <.^/.     ^,..  tain  spot  in  tiie 

"  all  reprises,  of  26s.  8d."  M. ,  opposite  to 

Letters  patent^  dated  26th  of  June  1611,  QJae^  1,  granting  to  for  upwards  of 

sixty  years : — 

Held    (Rich. 

ARD8,  B.,  diuentiente),  affirming  the  judgment  of  the  Court  of  Common  Pleas, 

that  the  jury  were  at  liberty  to  presume  a  sub-grant  by  the  owners  of  the  original 

6shery  to  parties  under  whom  the  principal  defendant  derived. 

*  Coram  Leprot.  C.  J. ;  Pigot,  C  B.  ;  Peruin,  O'Brien  and  Hayes,  J  J.  ; 
Richards  and  Grbrmb,  BB. — Perrin,  J.,  did  not  deliver  judgment. 
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T.  T.  1659.  Nicholas  Lord  DelTiii,;t»/«raA'a,"  the  entire  of  the  fishery,  fishing  asd 
_-  — iT'  "  taking  of  salmon  and  other  kinds  of  fish  of  the  bay,  creek,  riverMa 
**  water  of  Moy  in  the  county  of  Mayo,  within  our  province  of  Cod- 
wiNGFiELD*  **  naught,  within  the  entire  space  of  the  ebbing  and  flowing  of  the  sea 
*'  and  sea  water  in  the  bay,  &c.,  aforesaid,  extending  from  the  Gre&i 
**  Irish  Ocean  from  the  north,  southwards  as  far  as  the  ford  of  tk 
''  Abbey  of  Ardnaree,  and  thence  re-flowing  as  far  as  the  Irish  Oceac 
*'  aforesaid,  to  hold  in  common  socage  at  a  rent  of  £5.  1 58." 

Letters  patent,  15th  of  June  1613,  11  Jac.  1,  re-granting  same 
to  Henry  Piers,  Esq.,  at  a  like  rent. 

Sundry  attested  copies  of  extracts  from  Crown  rentals,  showing 
tbut  said  fishery  had  been  put  in  charge,  and  entries  thereon  of  pay- 
racnts  of  rent  in  the  years  1612,  1613,  1615,  1622,  1624,  1627. 
1637,  1639,  1641 ;  and  showing  that  Lord  Delvin  was  tenant  of  the 
Moy  fishery  in  1612  ;  that  Piers  was  tenant  in  1613,  and  that  Jobs 
Dowd  was  tenant  in  the  subsequent  years  above  named,  incladlDg 
tbeyear  1641. 

Decree  of  the  Court  of  Claims,  16th  of  July  1666,  in  favour  of 
Sir  G.  Preston. 

Letters  patent,  27th  July  1661,  13  Car.  2,  granting  "  all  and  sin- 
gular fishings  in  the  sea,  in  and  belonging  to  Connaught, "  to  Sir 
George  Preston,  his  heirs  and  assigns,  for  ever. 

Letters  patent,  29th  of  May  1669,  21  Car.  2,  reciting  patent 
1  %  Car.  2,  aforesaid ;  sections  of  Acts  of  Settlement  and  Explanation; 
that  as  to  some  of  the  fishings  in  the  former  patent  contained,  Sir 
G.  Preston  had  been  disappointed  thereof,  by  decrees  made  in  the 
Court  of  Claims,  and  for  want  of  more  particulir  expressions  than 
were  in  said  former  grant  contained ;  reciting  also  the  grant  by  tli^ 
general  words  of  "  all  and  singular  the  fishings  in  the  sea  in  and 
be^longing  to  Connaught ; "  that  it  was  intended  to  make  the  former 
grant  more  eflectual ;  grant  '*  all  that  salmon  fishing,  pike,  eel,  and 
other  fishing  of  and  in  the  river  Moyne  in  the  county  of  ^^^^ 
in  that  province,  saving  always,  to  all  and  every  person  and  persons 
IV  ho  have  had  any  decree  from  th^  late  Commissioners  of  the  Court 
oj^  Claims  in  Ireland,  of  the  premises,  or  any  part  thereof,  the  fu^^ 
benefit  of  their  respective  decrees. 
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Lietters  patent,  23rd  of  May  1684,  36  Car.  2,  granting  fisheries  T.  T  1859. 

Rich    C*ham. 

in  the  Mojne  to  J.  Browne,  reserving  the  right  of  Sir  G.  Preston^       i,  -'^  ■  ,» * 

A  deed  of  assignment,  dated  17th  of  December  1678,  from  Viscount         ^ 
Grranard  and  Lieutenant-Colonel  Hamilton  to  Sir  Arthur  Gore,    wingfield. 
Tirith  a  memorandum  of  delivery  of  possession  of  the  said  fishery 
indorsed  thereon. 

•  Attested,  copies  of  recoveries  suffered  by  Sir  Arthur  Gore  and 
his  descendant,  the  Earl  of  Arran,  in  1730,  1782,  1809  and  1810. 
Marriage  settlement  of  Sir  A.  G^re,  dated  in  1730. 
Marriage  settlement  of  eldest  son  of  Sir  Arthur  Grore,  dated  in 
1760. 

Deed,  dated  in  1784,  whereby  the  then  Earl  of  Arran  conveyed 
his  estates  to  trustees,  including  the  fishery  in  question. 
Private  Act  of  Parliament,  passed  1785. 
Deeds  of  conveyance,  dated  respectively  27th  and  28th  of  May 
1788. 

Lease,  dated  26th  of  October  1788,  from  Cuffe,  a  trustee  of  Lord 
Arran,  to  Messrs.  Jones  and  Lindsay,  of  the  fishery  in  question, 
^*from  the  ford  of  the  castle  of  Belleek  to  the  sea,**  for  1000  years, 
at  £260a-year. 

Sundry  documents  to  prove  pedigree  of  the  Arran  family. 
Decree  of  the.  Court  of  Chancery,  dated  1810. 
Be-conveyance,  dated  20th  of  January  1821,  in  pursuance  of  said 
decree,  by  Cuffe  to  the  Earl  of  Arran,  of  '<  all-the  fishings  of  the  Moy, 
'*  and  all  the  creeks,  &c.,  thereunto  belonging,  from  the  ford  at  the 
**  castle  of  Belleek  to  the  sea,"  subject  to  said  lease. 
Payment  of  rent  by  pUiintiffs  to  Lord  Arran. 
Decree  of  Court  of  Claims,  dated  in  1668,  in  favour  of  Lewis 
Wingfield ;  whereby  it  was  dedared  that  the  lands  of  Scurmore, 

amongst  othei:^,  had  been  seized,  &c.,  by  reason,  &C.,  of  the  late 

» 

horrid  rebellion,  and  thereby  forfeited  to  His  Majesty;  and  that 
said  lands  allotted  to  the  said  Lewis  Wingfield  or  those  under  whom 
he  claimed,  for  their  services  as  soldiers,  were,  upon  the  7th  day  of 
May  1669,  in  the  actual  seisin,  possession  and  occupation  of  the 
said  Lewis  Wingfield,  or  those  under  whom  he  claimed,  his  or  their 
VOL.  11.  .  9  Ii' 


COMMON  LAW  BEPOBTS. 


T-  T.  1859. 


M  Jokn  Wingfield  wis  deckRi 
«f  hmdf  md,  amongst  otben,  li 
wilk  aU  and  siAgular  cMSiit. 
Ac^  Ae^  and  apporteotDSi 
If  fttfcsraot  beboging  or  mppertaining,  a 
"  tborewiih  osaal^  keU,  oenpied,  poasesscd  and  eDJoyed.* 

Lettavs  pamii  datad  16701,  pwiiiaat  to  said  deoroe»  graatbgi 
hewiB  Wiiig6ald,  im»tt  miim^  aaidkads  of  Seonnore,  *«  together  viu 
"  all  aad  singalar  caatlWi  aessaagasi  &&»  wateis,  wateroonnem  &> 
^'  iogSi  waini  to^  aad  all  aad  ajngolar  other  pro&ta,  commoditki 
*'  rights^  priTilegeSi  adTaatages^  anolmnents  and  hereditaments  (c 
'*  cfae  said  premisas^  or  anj  pari  or  parts  thereof,  belaaging,  or  tfj- 
''  wije  appertainiag* 

The  wiU  of  Lewis  WiagieU,  dated  2ad  of  September  1673. 

Marriage  Bettlement  of  Riehard  Wingfield,  dated  in  1721. 

Memorials  of  two  leases  of  said  lands  of  Scarmore,  dated  respet- 
timely  11th  and  iMi  of  Mareh  1752,  from  Lord  Powsrsooort  u 
Annesley  Gore  and  another,  which  did  not  expire  nntil  181S. 

A  sab-leaae  from  said  Goto  to  Nesbitt,  of  the  lands  of  Soormort 

An  extract  from  the  Book  of  Surrey  and  Distributions^  Bbowin^ 
that,  in  1641,  the  owner  of  Seimnore,  therun  called  Skermore, 
65a.  1b^  county  of  Sligo,  barony  of  Tiveragh,  parish  of  Cv^ 
common,  was  William  Lynch  (described  as  an  >^  Irish  Papist"),  i^^ 
tlial  same,  with  other  lands,  had  been  giren  to  Lewis  Wingfield. 

The  defendants  gare  in  evidenoe  the  foflowing  docoments,  m  >- 

The  said  decree  of  the  Ckrart  of  Claims,  of  1668. 

The  said  patent  of  167<X 

Copy  of  the  will  of  Lord  Powersoonrt,  the  father  of  the  defbodiot, 
dnted  in  1788,  whereby  he  devised  to  his  third  son  Edward  (tlie 
derendant)  all  his  estates  in  the  counties  of  Sligo  and  Mayo,  iotbe 
following  terms,  ▼iz^^.^^'And  as  to  my  said  estates,  manor  l^ 
"  and  premises,  situate  in  Uie  said  ooanties  of  Sligo  and  Mayo,  fitMO 
''  and  immediately  after  my  decease,  to  the  use  and  behoof  of  my  i^ 
"  son,  the  said  £.  Wingfield,  and  his  assigns,  for  and  dariog  ibe 
"  term  of  his  natvral  life,  without  impeaohment  of  waste." 

The  rental  of  the  defendant's  Sligo  estates,  showing  the  leo^ 
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reeeiTed  bj  defendant  for  the  fishery  at  Soumforei  for  several  half  T.  T.  1899* 
!  i.        »-.,^       ,^*-  fircA,  C*«a. 

years  from  1819  to  1817.  w>.^— -^ 

^  Atteeted  eopy  of  judgment  obtained  by  the  defendant  against         ^ 

^     Thomas  Faweett>  in  the  Qa^n's  Bench,  Easier  Term  1835,  in  an   wiRomu). 

'     action  of  trespass  for  breaking  and  entering  the  several  fisheiy  of 

^      the  said  Colonel  Edward  Wingfield,  in  a  certain  river  oalled  Scur- 

more,  in  the  barony  of  TiVeragh  and  oounty  of  Sligo. 

The  purport  of  the  parol  evidence  is  alreedy  stated  iu  the  report 

^      of  the  proceedings  in  the  Common  Fleas>    The  following  were  the 

(      grounds  of  error  relied  on  by  the  plaintiffs  in  error  :.<-< 

1.  That  the  second  exception  should  not  liave  beeu  alio  wed;  but, 
on  the  contrary,  ought  to  have  beeu  overruled. 

2.  That  a  vtittrt  de  novo  ought  not  to  have  been  awarded ;  but, 
on  the  contrary,  that  judgment  ought  to  have  bean  entered  up  for 
the  plaintiffs,  without  regard  to  said  excqptionSy  or  a&yof  them. 

3.  That  the  plaintiffs  having  established  by  the  patents,  deeds 
and  other  evidence,  a  title  to  the  fishery  in  the  pleadings  in  this 
cause  mentioned ;  and  the  houi  m  fvo^  as  appears  by  the  fiAdiag  of 
said  jury,  being  within  the  limits  of  the  said  fisbeiy,  the  learned 
Judge  was  not  at  liberty  to  leave,  and  acted  correct^  in  not  leav- 
ing it,  to  the  jury  to  presume  any  grant,  as  against  such  title  so 
deduced  and  proved  by  the  plaintiflk 

4.  That  no  sufficient  grounds  are  laid,  or  appear  upon  said  bill 
of  exceptions,  wherefore  the  learned  Judge  at  the  trial  should  have 
left  to  the  jury  any  such  question  as  is  suggested  by  said  second 
exception. 

5.  That  it  appears  by  said  foregoing  record  that  said  learned 
Judge  did,  in  fact,  leave  to  the  jury  every  question  which,  upon 
the  pleadings,  issues  and  evidence  in  this  cause,  be  was  bound  to 
submit  to  them. 


BrewUer  and  Beyiaghj  for  the  plaintifb  in  error.  j^^^^  1, 2,  8, 

Fiizgibbon  and  CarUiaUj  for  the  defendants  in  error.  ' 

The  following  cases  were  cited  in  the  arguments  of  Counsel:— 
Duke  ofSomersH  v.  PogwtU{a)i  Bird  v.  Higgiman{b)i  FUz- 
(a)5B.&C.875.  (6)  3  Ad.  & Bl  096. 


68 


COMMON  LAW  REPORTS. 


UTTLE 

V. 

WDSQTIELD, 


T.  T.  1869.  walief^t  ease  (a);  Carter  v.  MHreot(b);  Bagot  ▼.  OfT(e);  Tk 
Exckn  Cham, 

Mayor  of  Hull  v.  Homer  (d) ;  2  fPiiw.  SawuL  p.  175,  e;  £Zi 

Hdge   ▼.  JEiioll  (^  ;    A^^iU    y.    Walker  (f J  ;    LhriU    t.    fft/. 

«oii(^)  ;  Doe  y.  i2eaJ(A);  Dm  y.  Cooke  {t)\   Attamey-Gemnl 

y.  Ewelme  Hospital  {k)  ;   JS^tfi^tYl    y.    Tregotming  (/)  ;    Ga^ 

y.  Clancy  {m)\  Hopkins  y.  /?o6tiwoii  (n) ;   Barlow  y.  /2ibief(»); 

Ifantftf/  y.  FtfAerOJ;  Holeroft  y.  Hele(q);   CampbeU  t.  r^ 

#011  (r);  Zord    ITai^tf    "^  De    Jure  Maris,**   p.   26;     Gi/jmu^ 

y.  Foe  (s)  ;  Zc^z^  y.  Andrew  (t) ;   Foo^iU  y.  Wiueh  («)  ;  iStoriv 

on   Evidence,  p.    904  ;    Williams  y.    Wilcox  (v)  ;  /2oe   t.  /r^ 

land(w)  ;  1   Tiiy/or  on  Emdencej  p.  130  ;  Dnil^  qf  Bevanthm 

y.  Hodnett{x)\  Doe  y.  Ireland  (y);  Doe  y.  MilleU(2)\  Da^r 

Williams  {aa)',  Gray  y.  Dofi<i(M);  JTeeii  y.  Deardon(ee);  Jh 

y.  Wrigkt{dd)\Doe  y.  Seott  (ee) ;  Jones  y.  Chapman  (ff) ;  2  Boik 

Ahr.f  p.  186 ;  Holford  y.  Bailey  (yg). 

Cur*  ad.  vulL 


JimsM. 


\ 


Hates,  J. 

In  this  case  the  action  was  brought  to  recoyer  damages  for  i 
trespass  committed  on  the  Ist  of  May  1853,  upon  the  plaintiff's 
seyeral  fishery  in  the  riyer  Moy,  in  that  part  situate  between  the 
ford  of  the  castle  of  Belleek  and  the  sea,  at  a  place  called  Scot- 

(a)  1  Mod.  105.  (6)  4  Burr.  2602. 

(0  2  B.  &  Pol.  472.  (<0  Cow.  102. 

(e)  Cow.  214.  09  1  Cr.,  M.  &  B.  211. 

(9)8Biiig.  115;  aC,  10B.M.439. 


(h)  5  B.  &  Al.  282. 
(A)17Beay.d66. 
(fii)8Ir.LftwBep.299. 
(o)3Tyr.280. 
(9)lB.&Pol.  400. 
(«}6C.B.86l. 
(ii)2B.&Ad.662. 
(v)  11  East.  280. 
(y)  11  East,  294. 
(aa)lCr.  &Jer.4eO. 
(ec)  8  East,  267. 
(ee)  11  East,  483. 


(0  6  Bing.  179. 
(0SAd.&£IL554. 
(r)  2  Ley.  2. 
(/>)5Jiir.,N.  8.,  889. 
(r)  3  East,  294. 
(O8M.&B7.329,  R. 

(o)  8  EIL  &  BL  314. 

(<)  1  Had.  &  Bn>.  822. 

(z)  11  Q.  B.  losa 

(66)2Bro.&Biiig.667. 

(<2(f)2B.&A.710-2a 

C/fJ2£zch.808. 


(jgg)  8  Q.  B.  1000;  S.  C,  in  Error,  13  Q.  B.  426. 
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more,  Id  the  county  of  Sligo.      The  defences  to  which  it  is  now  T.  T.  1859. 
material  to  call  attention  are,  the  first,  by  which  the  defendant     s—  '^    ■/ 
alleges  that  the  plaintiff  had  not,  at  the  time  in  question,  a  several  ^ 

fishery  in  the  said  river,  and  at  the  said  place ;  and  the  fourth,  by  wingfibld. 
which  the  defendant  alleges  that  the  fishery  in  the  said  part  of 
the  said  river  Moy  now  is,  and  at  the  time  in  question  was,  the 
several  fishery  of  the  defendant.  Upon  these  defences  two  issues 
have  been  raised,  viz.,  first,  whether  the  plaintiffs,  on  the  1st  of 
May  1833,  or  at  any  time  since,  had  a  several  fishery  in  the  Moy 
at  Scurmore  ?  Secondly ;  whether  the  fishery  was,  at  the  several 
times  when,  &c.,  the  fishery  of  the  defendant,  Edward  Wingfield  ? 
Upon  the  trial,  which  took  place  before  Mr.  Justice  PEBaiir,  at 
the  Summer  Assizes  1857»  the  plaintiff  proceeded  to  prove  his  title 
to  the  fishery,  which  title  embraced  not  only  the  point  in  question, 
but  also  the  whole  navigable  river  firom  Belleek  to  the  sea.  A 
large  body  of  documentary  and  parol  evidence  was  produced  for 
thia  purpose,  to  which  I  shall  advert  as  briefly  as  possible.  Ailter  ^ 
proving  the  inquisition  that  ascertained  the  right  of  the  Crown 
to  the  fishery,  the  plaintiff  gave  in  evidence  a  patent  of  the  fishery, 
of  the  26th  of  June  (9  Joe.  1),  to  Lord  Delvin,  to  hold  for 
ever,  at  a  rent  of  £5. 15s.  Od.  The  language  of  this  instrument  is 
very  large,  a^nd  would  seem  of  itself  quite  sufficient  to  vest  in  the 
patentee  the  exclusive  right  of  fishing  in  the  river  up  to  Belleek, 
and '  including  the  place  in  question.  A  patent,  in  still  larger 
terms,  was  afterwards,  and  as  of  the  15th  of  June  (11  Jac*  1), 
granted  by  the  Crown  to  Henry  Piers,  to  whom,  it  would  appear, 
Lord  Delvin  had  in  the  meantime  assigned  his  interest  This  pro- 
perty, described  in  the  patent  as  situate  in  said  counties  of  Mayo 
and  Sligo,  and  for  which  the  reserved  rent  had  been  regularly  paid, 
having  become  forfeited  in  the  great  rebellion,  a  patent  grant  in  fee 
was  made  to  Sir  George  Preston,  dated  the  27th  of  July  1661,  and 
a  further  patent  of  the  29th  of  May  1669-  By  the  former  of  these 
grants  a  rent  of  £5  was  reserved.  It  was  very  large  in  its  terms ; 
but,  to  remove  some  doubts  which  had  arisen  upon  its  construction, 
the  second  patent  was  passed.  No  reasonable  doubt  can  be  enter- 
tained that  the  words  of  these  patents  are  large  enough  to  carry 


70 


COMMON  LAW  REPORTS. 


UTTLE 


T*  T.  ]B59*  the  fishing  of  the  whole  navigable  stream,  indoding  ScDrmort 
< — *-^. — y  to  Preston.  Being  thus  entitled,  he,  on  the  2nd  of  Febmarj  1671 
conrejed  his  estate  to  Sir  Arthur  Forbes  (afterwards  Lord  Gn- 
nard)  and  Lieutenant- Colonel  William  Hamilton ;  and,  on  the  ITii 
of  December  1675,  Lord  Granard  and  Colonel  Hamilton  conveyed 
their  estate  and  interest  to  Sir  Arthur  Grore.  On  this  deed  of  167o 
there  was  an  indorsement  that  full  possession  had  beea  given  of  ik 
whole  fishery  in  the  Moj  to  the  grantee.  It  appears  that,  about  the 
year  1684,  some  conflict  of  right,  as  to  this  Moy  fishery,  took 
pUoe  between  Preston  and  a  person  named  Brown,  who  had  alms 
grant  from  the  Crown  of  certain  fisheries.  The  matter  ended,  how- 
ever, by  a  confirmation  of  the  Preston  title,  and  a  grant  to  Brown, 
saving  the  rights  of  Preston.  The  Gore  title  was  then  traced  dowi 
to  the  year  1730,  when  a  settlement  of  the  estates  was  made,  upon 
the  marriage  of  the  then  owner,  and  two  recoveries  sufiTered,  i^ 
for  property  in  Mayo  and  Sligo,  to  complete  it  Again,  in  1762, 
another  settlement  was  executed,  recoveries  having  been  previooslj 
suffered ;  and  the  then  tenant  for  life,  the  first  Lord  Arran,  hano^ 
died,  the  second  Earl  and  his  son  joined  in  sufibring  recoveries 
in  Michaelmas  Term  1782 ;  and  the  estates  were  then,  by  a  deed 
of  1 TS4,  and  a  Private  Act  of  Parliament  of  1785,  vested  in  trustee, 
for  sale,  for  payment  of  debto.  On  the  25th  of  October  1768,  i 
lease  of  the  fishery  was  made  by  a  purchaser  under  the  trustees,  to 
persons  named  Jones  and  Lindsay,  for  one  thousand  yearsi  at  a  r^t 
of  £250  per  annum.  This  purchase  was  afterwards  set  adide  in 
Chancery,  and  a  re-cdnveyance  to  the  Arran  family  decreed,  with- 
out prejudice,  however,  to  the  lease  that  had  been  made,  «nd  the 
rent  reserved  by  which  has  been  paid  to  the  Arran  family  to  the 
present  time.  In  the  year  1810,  recoveries  were  again  sufferedi  Aod 
the  property  re-settled.  When  the  plaintiff  had  progressed  so  ftf 
in  proof  of  his  title,  and  was  about  to  trace  his  own  title  as  deririsg 
Udder  the  thousand  years'  lease,  the  defendant's  Counsel,  in  answer 
to  an  inquiry  of  the  learned  Judge,  intimated  that  the  suflQeiencjof 
the  plaintiff's  title  was  not  in  controversy,  and,  for  the  purposes  o^ 
the  trial,  waived  all  objection  to  it,  as  derived  from  the  lease  of 
17SS  by  assignment. 
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The  plaiotiff's  Connael  then  proceeded  to  give  evidence  of  the  T.  T.  1859. 
title  of  the  defendants,  with  a  view, to  show  that  no  sea  fishery  had     ^,,    \     ,» 
ever  heen  granted  to  them.    This  title  commenced  with  a  decree  of 
the  Court  of  Claims,  in  1668,  followed  hy  a  patent  grant  to  Lewis  Mvihqfield* 
TVingfield,  of  the  29th  of  June  1670,  the  year  after  the  second 
|>atent  to  Preston.    By  these  instruments  the  lands  of  Scurmore 
-were  granted,  with  all  waters,  fishings,  weirs  and  appurtenances  to 
the  said  lands  belonging. 

The  title  of  the  patentee  was  then  traced  down  to  Lord  Powers- 
coBrt,  who,  on  the  25th  of  March  1752,  demised  to  Annesley  Gore 
the  lands  of  Scurmore,  to  hold  for  three  Htcs,  with  a  limited  core- 
nan  t  for  renewal.  This  lease  expired  in  1818.  No  mention  was 
made  in  it  of  any  fishery.  In  1754,  Annesley  Gore  sub-demised 
the  lands  of  Scurmore  to  Charles  Nesbitt.  This  sub-lease  expired  in 
1808.  The  defendant,  Colonel  Wingfield,  claimed  as  derisee  of  the 
lands  of  Scurmore,  under  the  will  of  Richard,  the  third  Lord  Pow- 
erscourt,  bearing  date  the  8rd  of  August  1788,  and  by  whom,  and 
his  derisee,  the  rent  reserved  in  the  lease  of  1752  was  regularly 
received.  On  its  expiration  in  1818,  he  entered  into  actual  possesr 
sion  of  Scurmore. 

A  considerable  body  of  parol  testimony  was  produced  on  the  part 
of  the  plaintiff,  to  show  a  possessioa  of  the  fishery  in  the  navigable 
river,  from  Belleek  to  the  sea,  going  along  with  the  title,  evidenced 
by  fishing  even  opposite  Scurmore-house ;  while,  on  the  part  of  the 
defendants,  several  witnesses  were  examined,  to  prove  the  exercise 
of  a  right  of  fishing  during  a  long  series  of  years,  and  as  long  as 
living  memory  extended,  by  the  persons  holding  Scurmore  lands  for 
the  time  being,  in  the  river  Moy,  opposite  Scurmore-house,  and  in 
the  river  Delvin,  which  fiows  into  the  Moy  in  the  same  immediate 
neighbourhood.  Evidence  was  given  that  a  certain  restricted  right 
of  fishing  with  a  stake-net,  extending  from  the  land  to  a  certain 
point  towards  the  thread  of  the  river,  was  exercised  openly ;  that  it 
was  acquiesced  in  by  the  owners  of  the  great  fishery  held  by  the 
plaintiff;  and  that  the  produce  was  openly  sold  to  fish  dealers 
resorting  to  the  neighbourhood  to  effect  their  purchases. 

The  learned  Judge,  in  &is  charge,  told  the  jury  that  the  patent 
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T,  Tp  1859,  to  P^ton  was  sufficient  to  ooovej  the  whole  fishing  of  the  cntL^^ 
river  from  Belleek  to  the  sea ;  and  that,  after  that  patent,  ihs^- 
remained  nothing  iii  the  Crown  iu  the  way  of  a  fishery  there,  whkL 


LITTLK 

wmaFiELD.  it  could  grant  to  L.  Wingfield.  That  there  was  no  actual  gnnta 
the  fishery  at  Scurmore  proved  hy  the  defendants,  and  that  be  saw  \ 
])o  title  to  the  fishery  in  the  defendants,  although  there  was  req  | 
considerable  evidence  of  an  exercise  pf  the  power  of  fishing ;  be 
that  the  evidence  would  not,  in  his  Lordship's  opinion^  wamsi 
the  jury  in  finding  a  grant  from  the  Crown  of  a  several  fisheij^cr 
in  finding  that  Colonel  Wingfield  was  entitled  to  a  several  fishen. 
His  Lordship  left  it  to  the  jury  to  decide  whether  the  fishing  pbce 
fit  Scurmore  was  included  in  the  grant  to  Preston;  and,  if  so,  k 
told  them  to  find  for  the  plaintiffs. 

To  this  charge  and  direction  the  defendants  excepted,  and  calkd 
on  his  Lordship  to  inform  the  jury  that,  if  they  believed  that  tk 
right  of  fishing  had  been  uninterruptedly,  continuously  and  adversely 
exercised  by  the  defendant,  Colonel  Wingfield,  and  those  derifu^ 
under  him,  for  above  twenty  years  before  the  commencement  of  tbe 
jsuit,  and  as  far  back  as  the  memory  of  the  witnesses  extended,  ti^ 
jury,  in  such  case,  might  presume  a  grant  of  such  fishery,  aswisso 
exercised,  from  the  Crown,  or  from  some  person  having  power  tsA 
right  to  make  such  grant.  Other  exceptions  were  taken ;  bat,  ss 
they  have  been  abandoned  by  the  defendant's  Counsel,  it  is  onlj 
material  to  call  attention  to  the  one  I  have  read. 

The  learned  Judge  having  declined  so  to  inform  the  jury,  it  is 
now  for  this  Court  to  determine  whether  he  was  warranted  in  9o 
doing. 

On  the  part  of  the  plaintiff  it  has  been  contended  that,  as  tk 
,  patent  to  Sir  George  Preston  plainly  and  clearly  conveyed  the  whole 
several  fishery  in  the  entire  river,  from  Belleek  to  the  sea,  includiog 
Scurmore ;  and,  as  title  had  been  clearly  deduced  from  Sir  Georp 
Preston  down  to  the  plaintiff,  as  deriving  under  the  lease  of  1788,  H 
would  not  have  been  competent  for  the  learned  Judge,  in  opposition 
to,  and  in  derogation  of,  a  proved  title,  to  send  to  the  jury  to  pre- 
sume a  grant  from  the  Crown,  or  any  other  person;  the  moi^ 
especially  as  the  patent  deeds  given  in  evidence,  as  constituting  ^^ 
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defendantB'  muniments  of  title,  absolutely  negative  the  grant  of  a  T.  T.  1859- 

Exek*  Cham, 
several  fishery  at  Scunaore.    In  support  of  this  argument  several     >^^v» 

oases  faaye  been  oiled,  and,  among  others,  the  case  of  Do€  d.  Hum-  ^ 

numd  V.  Coohe  (a),  decided  by  the  Court  of  Common  Pleas,  when    winqfibld. 
presided  over  by  a  very  learned  and  eminent  Judge,  Lord  Chief 
Justice  Tindad.    His  Lordship  is  there  reported  as  saying  that  no    . 
ease  can  be  found  in  which  any  presumption  has  been  made,  except 
where  a  title  has  been  shown  by  the   '*  party  who  calls  for  the  ^ 

*'  pnesumption,  good  in  substance,  but  wanting  some  collateral  mat- 
*'  ter  necessary  to  make  it  complete  in  point  of  form/'  As  applied 
to  the  particular  case  with  reference  to  which  that  language  was 
used,  the  expressions  need  not  be  much  cavilled  at  s  for  certainly 
a  mere  wrong^doer  (as  the  defendant  was  in  that  action  of  ^ect- 
ment)  had  no  right  to  call  on  the  Court  to  leave  to  the  jury  a 
question  of  presumption  of  an  outstanding  term,  to  defeat  the  other- 
wise good  title  of  the  plaintiff.  But,  if  we  are  to  regard  this 
as  a  general  enunciation  of  the  principles  which  should  guide 
and  govern  Judges  in  adminiitering  that  very  important  branch 
of  the  law,  I  must  beg  leave  to  say  that  I  think  it  far  too  narrow ; 
that  it  applies  merely  to  that  class  of  presumptions  which  are  based 
upon  duty,  and  that  I  cannot  bring  my  mind  to  concur  in  it,  as  a 
correct  exposition  and  limitation  of  the  nature  and  extent  of  the  doc- 
trine. The  law  of  presumption  is  applicable  not  merely  to  the  sup- 
plying of  formal  defects  (for  then  it  would  be  of  comparatively 'little 
importance  in  our  system  of  jurisprodcace),  but  it  is  used,  so  far  as 
title  to  real  property  is  concerned,  and  with  which  alone  we  have 
now  to  do,  for  the  purpose  and  from  a  principle  of  quieting  posses- 
sion, as  has  been  said  by  Lord  Mansfield  in  Ekiridgt  v.  KiMt  {b) ; 
and  hence  it  is  that,  when  a  person  is  shown  for  a  series  of  years 
to  have  beeii  in  the  undisputed  enjoyment  of  property,  or  of  any 
of  its  rights,  incidents  or  immunities,  exercising  the  rights  of  pro- 
perty and  performing  its  duties,  as  it  is  not  easy  to  believe  that  a 
person  would  thus  be  left  by  the  true  owner  long  and  freely  to 
enjoy  what  was  not  his  own,  a  jury  will  be  allowed  to  presume  a 
grant,  a  surrender,  a  release,  or  evcQ  a  grant  from  the  Crown,  if 

(a)  CBing.  174.  {b)  Cow.  214. 
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T.  T.  1859.  necessary,  as  the  most  natural  mode  of  aceoanting  for  the  sme.  ^ 
things  which  is  found  to  exist.  *'  A  presumption  of  an j  fact,"  sa; 
Lord  Tenterden,  in  Rex  v.  Burdeii  (a),  "  is  properlj  an  inferriDg . 
**■  that  fac^  from  other  facts  that  are  known  ;  it  is  an  act  of  retsa 
"  ing ;  and  much  of  human  knowledge,  on  all  subjects,  is  dem- 
*'  from  this  source."  Accordingly,  in  cases  of  old  possession,  lo^ 
acquiesced  in,  the  deed  may  be  presumed  and  inferred,  as  a  rm; 
and  probable  means  of  accounting  for  the  state  of  things  which 
proved  to  exist ;  but  this,  of  course,  ought  only  to  be  done  in  tbo< 
cases  in  which  a  deed  might  in  fact  have  been  executed.  Bot  n  i 
said,  on  the  part  of  the  plaintiff,  that  no  presumption  ought  to  be  msc: 
against  a  proved  title.  Now  if  a  party,  being  competent  to  grant,  u 
i\i  fact  make  a  grant,  and,  after  the  making  of  such  grant,  werev 
proceed  to  deal  with  the  property,  on  the  face  of  his  title-deed^s  ^  ^ 
710  such  grant  had  been  made,  and  then,  upon  the  grant  being  lo^-^ 
were  to  insist  that  such  grant  could  never  have  had  existence,  ac- 
ought  not  to  be  presumed,  because  it  would  be  in  contrayention  of  tlr 
title  which  he  was  ready  to  prove  in  himself  by  the  title-deeds,— tin- 
would  appear  to  me  to  be  very  like  the  manufacture  of  evidence  by  £ 
party,  for  his  own  purposes ;  and  yet  I  see  no  real  distinction  betwets 
that  and  what  is  insisted  on  in  this  case  for  the  plaintiff.  Ontli^ 
other  hand,  we  have  the  evidence  of  an  exercise  of  this  right  of  fish- 
ing, restricted  in  its  limits  as  it  was,  but  still  going  back  for  t  loof 
{K^riod  of  time ;  the  fishing  carried  on  under  the  eyes  of  those  wbc 
were  directly  interested  in  opposing  and  putting  an  end  to  it,  i^ 
founded  on  usurpation ;  the  profits .  of  the  great  fishery  openly  iJ^ 
continuously  interfered  with,  and  the  means  of  paying  the  con* 
eiderable  rent  that  was  received  thtis  seriously  diminished,  w« 
all  without  expostulation  or  remonstrance.  In  my  opinion,  ih^ 
were  matters  which  well  deserved  to  have  been  submitted  to  a  joHi 
in  order  that  they  might  exercise  their  reasoning  powers  upon  them, 
and  infer,  if  they  felt  warranted  in  so  doing,  that  some  grant  hsa 
been  made,  at  some  antecedent  period,  by  some  person  capable 
of  making  a  grant,  to  some  person  capable  of  receiving  the  g^D^ 
and  which,  if  made,  would  account  for  and  legalise  what  otberwi>e 
must  be  found  to  commence  and  be  based  in  trespass  and  aggression* 

(a)  4B.&  Aid.  95,  161. 
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It  has  been  hinted  in  the  course  of  this  argumept  (and  cases  have  T.  T.  1859« 
been  cited  as  in  support  of  the  doctrine),  that,  as  these  presumptions     ....-.^^...^ 
are  made  to  quiet  long  possessions,  juries  ought  to  be  advised,  as 
they  have  been  advised,  to  find  the  fact  without  inquiry.    I  cannot    wikgfibld. 
subcribe  to  that  doctrine ;  and  if  the  practice  has  at  all  prevailed 
'of  direeting  juries  to  presume  a  fact,  it  ought  to  be  confined  within 
the  narrowest  possible  limits ;   suffice  it  to  say  that,  in   my  judg* 
xnent,  this  was  not  such  a  case,  but  it  was  a  case  in  which  the  jury 
vrould  have  been  bound  to  consider  a//  the  eireumsianees  presented  to 
them,  and,  with  the  assistlince  of  the  presiding  Judge,  to  bring  their 
minds  to  a  conviction,  of  the  fact,  whether  a  deed  had  or  had  not  been 
executed.     The  case  of  Gray  v.  Bond  (a)  has  been  cited  as  justify* 
ing  the  mode  of  exception  adopted  here ;  but  I  may  observe,  first,  that 
was  not  a  case  of  a  bill  of  exceptions,  it  was  merely  a  case  reserved 
for  the  opinion  of  the  Court.    Secondly,  it  was  not  a  case  in  which  a 
title  to  an  hereditament  was  in  question,  but  merely  the  right  to  an 
efisement  affecting  the  hereditament.    Thirdly,  that  no  objection  was 
made  as  to  the  general  form  in  which  the  learned  Judge  left  the  mattei' 
to  the  jury.     Fourthly,  the  question  there  was  not  as  to  any  parti- 
cular grant  at  any  particular  time,  but  whether  any  grant  at  all  had 
been  made ;  for  the  grant,  or  even  the  acquiescence,  of  the  reversion 
during  the  existence  of  the  tenancy  would  have  been  sufficient  to 
defeat  him  when  defending  an  action  on  the  case  for  disturbance  of 
the  easement  after  twenty  years*  enjoyment.    Hence  it  is,  that  though 
I  think  that  case  very  valuable  as  an  exposition  of  the  general  law 
of  presumption,  I  regard  it  as  no  authority  upon  the  form  of  the 
bill  of  exceptions.     Being,  however,  of  opinion  that  there  was  a 
very  serious  question,  which,  in  order  to  do  full  justice  between  the 
parties,  ought  to  have  been  submitted  to  the  jury,  and  was  not,  I 
am  very  unwilling  that  the  cause  of  substabtial  justice  should  be 
impeded  by  forms.     I  cannot  but  say  that  I  by  no  means  approve 
of  the  form  in  which  this  exception  has  been  taken.    I  should  have 
been  much  better  pleased  if  the  exception  had  pointed  more  pre- 
cisely to  the  deed,  which  the  defendant  called  upon  the  jury  to  find 
by  their  verdict,  as  the  instrument  which  gave  him  title  to  the 

(a)  2  Br.  &  B.  667. ' 


76 


COMMON  LAW  REPORTS. 


T-  T.  1859*  Gshery.    I  do  not  mean  that  he  should  have  affixed  to  it  a  precise 
date,  bQt  I  think  it  would  not  have  been  too  Modi  i»  aak  that  be 


should  have  done  at  the  trial  what  bis  Cooasel  has  done  in  tk 


LITTLE 

wfNGFraLD.  cotirae  of  the  argument,  Tiz.,  teleet  some  one  or  more  stages  or 
periods  when  it  would  have  been  not  onlj  possible,  bat  probable, 
that  a  deed  might  have  bee»  executed.  If  this  had  been  done,  the 
Judge  would  have  been  better  able  to  bring  the  subject  before  the 
jury,  and  to  comment  on  the  circumatances  which  then  existed, 
and  which  rendered  the  execution  of  the  instrument  nK>re  or  less 
pi-obable ;  lor  it  is  to  be  borne  in  mind  that  mere  length  of  posses- 
a ion  is  not  the  onljT  matter  which  is  to  be  taken  into  eoBsideration 
upon  a  question  of  presumption,  as  it  geoerallj  is  in  a  questioD  d 
statutory  limitation.  But,  as  I  have  said,  I  am  very  unwilling  that  t 
matter  of  form,  even  though  it  may  in  some  degree  wear  thechsn^ 
ter  of  substance  al80>  should  stand  in  the  way  ef  a  re-investigatioB 
of  this  case,  and  thus  conclude  it  against  the  defenduU  for  em. 
I  am,  therefore,  of  opinion,  though  not  without  some  hesitaiioa, 
that  there  ought  to  be  ia  v§nire  de  novo^  and  that  the  judgment 
of  the  Common  Pleas  should  be  affirmed. 

O'BsiXN,  J. 

I  am  also  of  opinion  that  the  judgment  of  the  Court  of  ComaK* 
Fleas,  allowing  the  second  exception,  should  be  affirmed,  ai^ 
accofdingly  that  a  venire  dt  novo  should  be  awarded; 

It  appears,  by  the  biH  ef  exceptionev  that  the  learned  Jn^ 
before  whom  the  case  was  tried  told  the  jury  (amongst  other  things), 
thfit  the  inquiry  which  they  had  to  make  was,  what  was  the  extent 
of  the  fishery  granted  by  the  Crown,  by  the  patents,  to  Sir  George 
Preston  (under  whom  pfeainti^  ehmned) ;  and  that  with  respect  to 
tlie  several  fishery  claimed  by  defendant  in  ScurmorOi  no  act^ 
grant  of  it  was  proved  by  defendant ;  that  he  saw  no  title  ia  tbftt 
fishery  in  defendant,  even  if  such  scfveral  fishery  ever  existed ;  >d^ 
tlmt  there  was  nothing  to  warrant  the  jury  in  finding  that  d^ 
fendant  had  a  title  to  said  several  fishery ;  that  the  questkio  vas, 
whether  the  ishing  place  at  Scurmore,  which  was  in  dispote,  "^^ 
one  of  the  fishing  pUces  included  in  the  grant  to  Sir  George  Preston, 
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bj  said  patenU  of  the  fishery  of  the  river  Moj ;  and  that,  if  they  were  T.  T-  1859* 

EscJu  Ckma, 
of  that  opinion,  thej  sbovld  find  a  verdict  for  the  phuntiff.    By  the      < — sr^-^^ 

UTTLX 

second  exeeption,  defendant's  Counsel  required  the  learned  Judge  ^^ 

to  tell  the  jiify,.  "that  if  they  believed  that  the  right  of  fishing  (at  tvikofield. 
*'  Scnnnore)  bad  been  umnterruptedly,  contisauonsly  and  adversely 
'^  ezereised  by  defeodanl^  and  those  ekimisg  liiider  him,  for  above 
**  twenty  years  before  the  commeneement  of  this  suit,  and  as  &r 
"  back  as  the  memosy  oi  the  witnesses  exanained  in  the  case  ex- 
**  tended,  aa  stated  by  them  in  their  evidence,  then  that  the  jury,  in 
'*  siMsh  case,  might  presume  a  grant  of  such  fishery  as  was  exercised, 
'^  from  the  Crown,  or  from  some  person  having  power  or  right  to 
"  make  such  grant."  The  learned  Judge  refused  to  give  this  direetion 
to  the  jury,  and  adhered  to  his  charge.     The  first  question  which 
arises  on  this  exception  is,  whether  the  evidence  at  the  trial,  relied- 
on  hj  the  defendant,  was  sufilcient  tO:  warrant  the  jury  (if  they 
believed  it)  to  come  to  the  conclusion  that  there  was  that  uninter- 
rupted, continuous  and  adverse  exercise  of  the  right  of  fishing  at 
Scurmore,  by  the  defendant,  and  those  claiming  under  him ;  on  the 
supposition  of  wfaidi  the  defendant's  Counsel  required  the  qnestictt 
of  the  presumpdonof  a  grant  to  be  left  to  the  jury.    It  is  not  neeea- 
savy'  for  me  to  go  in  det|iil  through  the  evidence  given  by  defendaot 
at  the  trial,  as  to  the  actual  exetcise  of  thia  right  of  fishing ;  it  is 
referred  to,  at  some  length,  io  tbe  judgment  of  the  Court  of  Common 
Pie  as,  in  thia  case  {a).   Thiere  watf  seme  contradictory  evidence  given 
by  the  ptaiotsff  on  this  point,  which  wa%  of  course,  for  the  eonei- 
deiatioii  of  the  jury;  but  it  appears  to  me  that  the  evidence  give» 
by  the  defendant  hisMelf,  and  some  of  the  witnesses  examined  for 
him,  was  clearly  sufficient  to  warrant  tiie  jury  (if  they  believed  it^ 
notwithstanding  the  contradictory  evidence  given  by  the  plaintifl;  to 
come  to  the  conclusion  that  the  defendant,  and  those  claiming  under 
him,  had,  for  a  much  longer  period  than  twenty  years  before  the 
commencement  of  this  suit,  uninterruptedly,  continuously  and  ad- 
versdy  exercised  the  right  of  fishing  at  Scnnnore^  which  is  now  in 
dispute.     Upon  this  point  there  is,  I  believe,  no  difierence  of  opi- 
nien  among  the  several  Members  of  the  Court. 

(a)  8  Ir.  Com.  Law  R«p.  287. 
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T.  T.  1859-        The  next  matter  for  consideration  is,  whether,  aasoming  the  f&d 
JEjtch*  ChoM* 
, '     of  such  uninterrupted,  continuous  and  adverse  exercise  of  the  rigb; 

of  fishing  at  Scurmore  to  have  been  established  to  the  satisfaction 
wiNGFiELD.    of  the  jurj,  the  defendant  was  entitled  to  have  thejq[ue8tioii  of  the 
presumption  of  a  grant  of  such  fishery  left  to  the  jarj.     There 
is  no  doubt  of  the  general  principle,  that  the  fact  of  an  excluav€ 
possession    for   over  twenty  years,  and   the   uninterrupted    enjoy- 
ment, during  that  period,  of  an  incorporeal  hereditament,  though 
not  amounting  to  a  conclusive  establishment  of  the  rio^ht  and  titk 
to  such  hereditament,  or  to  a  positive  bar  of  any  adverse  claim,  maj 
(if  the  origin  of  such  possession  and  enjoyment  be  not  otherwise 
accounted  for)  be  left  to  a  jury,  as  a  ground  for  presuming  that  such 
enjoyment  was  had,  and  such  right  exercised,  under  a   grant  bf 
deed  or  patent,  even  without  any  direct  evidence  having  been  gi?en 
that  such  grant  or  patent  ever  existed.    In  the  case  of  land,  twenty 
years'  possession  would,  as  a  general  rule,  operate,  under  the  Statute 
of  Limitations,  aS  a  positive  bar  to  any  adverse  claims,  and  give  a 
title  to  the  party  in  possession.     That  statute  did  not  apply  to  a 
several  fishery,  or  to  other  incorporeal  hereditaments ;  but  Courts  of 
Law,  with   respect  to  incorporeal   hereditaments   generally,  have 
acted  by  analogy  to  the  statute,  and,  for  the  purpose  of  quieting  pos- 
session, have  held,  as  a  general  rule,  that  where  the  origin  of  the 
enjoyment  and  user  of  an  incorporeal  right,  for  such  period,  has  not 
been  otherwise  accounted  for,  such  enjoyment  and  user  should  he 
attributed  to  a  legal  origin,  and  to  a  rightfal  title ;  and  that,  accord- 
ingly, the  existence  of  a  grant,  by  deed  or  patent,  which  alone  could 
give  that  legal  origin  and  title,  may  be  presumed  by  a  jury,  though 
no  direct  evidence  has  been  given  of  the  existence.     The  principles 
of  this  doctrine  are  clearly  laid  down  by  Lord  Mansfield,  in  the 
cases  of  The  Mayor  of  Hull  v.  Horner  (a),  and  of  Eldridge  v. 
Knott  (6),  and  have  been  recognised  in  several  other  cases  cited  in 
the  argument.     But  it  is  contended,  by  the  plaintiff's  Counsel,  that 
this  doctrine  of  presumption  should  not  be  act^d  on  with  respect  to 
a  several  fishery  in  a  public  navigable  river ;  and  that,  as  such  a 
several  fishery  is  against  common  right,  the  title  to  it  should  be 

(a)  Cowper,  109,  110.  (&)  Cowper,  215. 


i 


COMMON  LAW  REPORTS.  79 

strictly  proved,  and  should  not  be  presumed  from  any  length  of  pos-  T.  T.  1859* 
session. — [See  judgment  of  Yates,  J.,  in  Carter  v.  Murcot  (a).] —     *«  -'y  *' 
In  the  present  case,  however,  this  reasoning  does    not   apply,  as  ^^ 

the  question  of  the  doctrine  of  presumption  being  relied  on,  against  wznofield. 
the  common  right  of  the  public,  does  not  arise.  The  question  here 
is  not  whether  there  is  a  right  to  a  several  fishery  in  the  river  at 
Scurmore,  to  the  exclusion  of  the  public.  It  is  clear,  upon  the  evi- 
dence, that,  long  previous  to  Sir  George  Preston's  patents  of  1661 
and  W>69,  the  Crown  had  been  entitled  to  a  several  fishery  in  the 
entire  portion  of  the  river  Moy,  which  lies  between  Belleek  rford 
(otherwise  called  the  ford  of  Ardnaree)  and  the  sea,  and  which  in- 
cludes the  part  of  the  river  at  Scurmore  where  the  right  of  fishery 
in  dispute  is  claimed.  It  is,  in  fact,  the  common  case  of  the  plain- 
tiffs and  defendants,  that  the  Crown  had  been  entitled  to  a  several 
fishery  at  Scurmore — the  plaintiffs  claim  it  as  part  of  the  several 
fishery,  which  had  been  granted  by  those  patents,  and  which  sub- 
sequently became  vested  in  the  Arran  family,  under  whom  plaintiffs 
derive ;  and  the  question  is  not  as  to  the  existence  of  a  several 
fishery  at  Scurmore,  to  the  exclusion  of  the  public,  but  whether 
the  plaintiffs  or  defendants  are  entitled  to  it.  It  may  be  that  this 
doctrine  of  presumption  should  not  be  relied  on  for  the  purpose  of 
proving  the  existence  of  a  right  to  a  several  fishery,  in  a  tidal  navi- 
gable river,  to  the  exclusion  of  the  common  right  of  the  public ;  but 
if  it  be  proved  that  the  right  to  such  several  fishery  had  existed  in 
the  Crown,  I  see  no  reason  why  this  doctrine  should  not  be  acted 
on  by  presuming,  from  length  of  possession,  a  grant  or  assignment 
of  such  several  fishery  by  the  Crown,  or  some  one  deriving  under 
them,  as  well  as  in  the  case  of  presuming,  from  length  of  possession, 
a  grant  of  any  other  incorporeal  hereditament :  the  common  right  of 
the  public  is  equally  excluded,  whoever  may  be  the  party  entitled, 
under  the  Crown,  to  such  several  fishery. 

It  is  true  there  are  some  circumstances  in  this  case  which  appear 
inconsistent  with  the  presumption  relied  on  by  the  defendant^  of  a 
grant  of  a  several  fishery  at  Scurmore,  such  as  (amongst  others)  the 
omission  of  any  reference  to  such  several  fishery  in  the  settlements 

(a)  4  Burr.  2185. 
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T.  T.  1859.  awl  wiUb  ezociitod  bj  defendant's  aooeaiora,  as  to  the  lands  of  Scv 
Em6k.  Chmm. 
^    ■  y  .^     more ;  etod  also  in  tiie  leaaes of  those  kods, exeenled  in  1752^  bj 

^^  Lord  Foweneourt  to  Anneslej  G^re  (which  expired  in  1818),  id^ 

wnransiA.  the  nadarulesse  made  in  1754,  bj  said  Aniiesley  Gore  to  Nesiitt 
(which  expired  In  1806),  particakrlj  as  it  is  the  acts  of  wer  ik 
enjojmeat  bj  the  parties  claiming  under  those  two  ksasesvhicfa 
are  relied  oa  as  soflne  of  the  grounds  for  presuming  a  grant  Pkio- 
tiflb'  Oottttsel  contend  that«  grants  subsequent  to  those  leases,!} 
the  parties  claiming  under  them,  would  not  have  vested  the  fisheij 
in  defendant  or  his  ancestors ;  and  that,  from  the  omiasien,  in  thoK 
leases,  of  any  reference  to  the  several  fishery,  it  is  nnlikelytlos 
such  gcant  had  been  previously  made.  Plaintiffs'  Counsel  ako  relj 
on  the  descriptions  contained  in  the  patents  of  1661  and  I669i>^ 
in  the  various  deeds  and  assurances  executed  by  the  Arran  familj 
and  others,  under  whom  plaintiffs  claim,  of  the  fisheries  thereby 
respectively  cpnveyed  or  assured,  which  comprise  the  fisheiy  of  tli^ 
entire  portion  of  the  river  between  Belleek  ford  and 'the  sea,  with- 
out excepting  that  part  at  Scurmore.  All  these  matters  went,  faor- 
ever,  for  the  con^eration  of  the  jury,  to  whom  the  qaestioa  vl' 
required  by  defendants'  Counsel  to  be  left,  with  the  direction  tk 
they  '*  might "  (and  not  that  they  muit)  presume  a  grant ;  and  e^ 
supposing  that  tlie  Crown  had  not,  previously  to  the  patents  of  1661 
and  1669>  granted  to  defendant's  ancestor  %  several  fishery  io  ^ 
part  of  the  river  at  Scurmore,  there  were  several  periods  subBeqnest 
to  those  patents,  during  which  there  were  parties  competent  to  make 
to  some  of  defendant's  ancestors,  or  of  those  under  whom  be  claifl^ 
the  grant  required  to  be  presumed.  The  learned  Judge,  however, 
by  his  charge  as  above  stated,  excluded  from  the  consideratioa  i'' 
the  jury  any  question  as  to  the  defendant's  title,  or  as  to  the  g^^ 
Wo  have  been  abo  referred  to  some  caseson  the  authority  of  wbkt 
it  is  contended,  that  the  question  which  should  have  been  left  to  tbe 
jury  was  not  one  of  presuming  a  grant,  but  whether,  in  faet^  a  ^^ 
or  other  instrument  of  grant  had  been  executed.  The  princip 
case  on  this  subject  is  that  of  Doe  d.  Fenwick  Y.Beed{a)i  batio 
that  case  the  origin  of  the  long-continued  possession  relied  on  bj  ^ 

(a)  6  B.  &  Aid.  234. 
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defendant  (Reed),  as  a  ground  for  presuming  a  conveyance  of  the  T.  T.  1859* 
estate,  was  clearly  otherwise  accounted  for.     The  ancestor  of  the     wV*»» 

I«ITTIjB 

defendant  Reed  had  originally  been  put  into  possession  of  the  lands,  ^^ 

under  an  agreement  to  hold  same  until  a  debt  due  to  him  by  the  winofzeld. 
then  owner  of  the  estate  (under  whom  plaintiff  claimed)  should  be 
paid  off;  and  the  Court  held  that,  as  the  origin  of  such  possession 
was  accounted  for,  no  presumption  could  be  founded  upon  the  long 
continuance  of  that  possession   after  the  debt  was  paid  off;    but 
that  it  was  a  question  of  fad  for  the  jury,  whether  such   con- 
tinuance in  possession   was  to  be  attributed  to  want  of  care  on 
the  part  of  those  under  whom  plaintiff  claimed,  or  to  the  fact  of  the 
conveyance  of  the  estate  having  been  executed ;  and  that  it  was  for 
the  jury  to  say  whether,  under  all  the  circumstances  of  the  case,  a 
conveyance  had  actually  been  executed  or  not.    In  the  present  case, 
however,  it  does  not  appear  how  the  Ugal  origin  of  the  long  pos- 
session and  enjoyment  of  the  fishery  claimed  by  the  defendant  can 
be  accounted  for,  except  on  the  presumption  of  a  grant.    An  ob- 
jection has  been  also  taken  to  the  terms  of  this  exception,  on  the 
ground  that  it  does  not  specify  the  particular  party  by  whom,  or 
the  period  of  time  within  which,  the  grant  was  to  be  presumed  to 
have  been  made ;  but,  in  my  opinion,  it  is  not  necessary,  in  leaving 
to  a  jury  the  question  of  a  presumption  of  the  grant,  to  state  either 
the  names  of  the  parties  by  whom,  or  the  time  when,  such  grant 
should  be  presumed  to  have  been  made.    Instances  may  occur  in 
which  an  uninterrupted  possession  and  enjoyment  of  an  incorporeal 
hereditament,  for  over  two  hundred  years,  would  be  established, 
without  being  able  to  show  the  period  of,  or  to  account  for,  the  com- 
mencement or  origin  of  such  possession.    In  such  a  case  the  pre- 
sumption of  some  grant  having  been  made  would  be  almost  conclu- 
sive ;   and  yet  it  may  be  impossible,  from  the  length  of  time,  to 
furnish  the  jury  with  any  materials  whatever  for  deciding  at  what 
time,  prior  to  the  earliest  period  when  such  possession  could  be 
proved  to  have  been  had,  or  by  what  party,  such  grant  might  be 
presumed  to  have  been  made.    The  result  of  the  proposition  con- 
tended for 'by  plaintiff's  Counsel  would  be  that,  the  greater  the 
length  of  possession,  and    the  stronger  the  ground  for  presuming 
VOL.  11.  11   L 
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T.  T.  1859.  &  grant,  the  greater  wonld  be  the  diffienlty  of  a  joiy  aetiBge 
_  \  ^^  such  prenimption.  All  the  jurors  may  be  eatiafied  that  there  k 
^^^^^       been  a  grant  exeouted  at  tojne  antecedent  period,  bj  same  party  e«- 

wniQFiELD.  petent  to  do  so ;  and  jet  thej  may  not  agree  as  to  the  period  wtes 
or  the  party  by  irhbrn^  it  had  been  executed.  Such  a  restrietb 
upon  this  doctrine  of  pcesomption  would,  in  many  casea,  nnffifyi^ 
principles,  and  defeat  the  objects  for  .whioh  it  was  eslabiHrfifc. 
Some  eases  have  been  cited  by  pktntiff 's  Counsel,  in  which  die  ^ 
(as  to  which  a  question  of  presumption  was  required  to  be  left  to  tk^ 
jury)  was  described  in  the  pleadings  as  having  bten  executed  aii 
specific  time,,  and  by  Certain  parties,  and  in  which  it  was  held  tb 
the  inquiry  of  the  jury  should  be  restricted  to  thai  particnhr  de^ 
See  BkwiU  v.  Tregonmng  (a).  In  the  present  case,  howefer,  u 
such  restriction  is  imposed  by  the  pleadings.  The  defendant  cUisi 
by  his  pleading,  a  seyeral  fishery  at  Scurmore,  without  stating  ptr^* 
cularly  how  that  title  was  originally  derived ;  and  he  contends  tb: 
the  evidenoe  which  he  has  given  at  the  trial  warrants  a  presoap- 
tion  of  a  grant  of  that  several  fishery  to  some  of  his  ancesters,  wl«^ 
would  vest  th^t  several  fishery  in  him. 

On  these  several  grounds,  I  am,  accordingly,  of  opinion  that  tk 
exception  should  be  allowed. 

Grexitb,  B. 

Two  questions  have  been  argued  in  this  case;  first,  wbfitbe 
the  learned  Judge  who  tried  the  case  should  have  left  any  qoestks 
to  the  jury ;  and,  secondly,  if  he  ought,  whether  the  exception  ta^ 
to  his  charge  can  be  sustained,  regard  being  had  to  the  form  d'i> 
and  to  the  specific  point  which  it  required  to  be  left  to  the  ooost- 
deration  of  the  jury. 

The  action  was  brought  for  the  disturbance  of  the  plaintiff 
several  fishery  in  the  river  Moy.  The  real  question  to  be  decided 
at  the  trial,  was,  whether  the  defendant,  Colonel  Wingfield,  vis 
entitled,  as  he  alleged  he  was,  to  a  several  fishery  in  the  part  of  tix 
river  Moy,  of  the  fishing  in  which  the  plaintiff  complains,  naioeij. 
at  a  jplace  called  Scurmore.     The  defendant  not  only  denies  tbattl» 

(a)  3  Ad.  ft  £.  580. 
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several  fishery  in  that  part  of  the  river  is  the  property  of  the  plaintiff,  T.  T.  1 8d9> 

JExch*  ChttfH* 
bat  he  goes  farther,  and  saya  that  it  beiongfl  to  him,  the  defendant.        > ., ,  ^  ■    ■■» 

The  plaintiff  deduced  a  clear  title  to  a  sdVetal  fishery  in  the      "''^^^ 
Moy,  its  creeks,  bays,  dsc,  between  the  ford  of  the  ca^tU  of  Belleek    wiNiaFiKLD. 
and  the  sea,  within  which  limits  he  alleged  Scurmore  to  be.    It  is 
found  that  the  place  called  Scarmore  is  locally  sitdate  within  the 
limits  described  by  the  {patents  und^r  which  the'  plaintiff  derives 
title  ;  and  were  there  no  more  in  the  case,  the  ri^ht  of  the  plaintiff 
would  be  dear.     The  defendant  gave  no  direct  evidence,  such  ad 
the  plaintiff  did,  of  any  grant  to  himself  or  to  any  person  through 
whom  he  claims,  but  he  adduced  evidence  of  a  very  long  exercise 
and  enjoyment  of  a  right  of  fishing  at  two  particular  parts  of  Scur- 
more, by  the  owners  of  that  denomination  of  land,  and  their  tenants 
and  servants.     Into  the  particulars  of  the  evidence  of  this  long 
usage  it  is  not  necessary  to  enter.    It  is  sufficient  to  toy  that  the 
evidence  went  to  show  a  long  and  repeated  execcise  of  the  right, 
and  that  right  a  clearly  limited  and  defined  one,  to  the  knowledge 
of  the  persons  entitled  to  the  several  fishery  under  the  Crown,  not 
merely  without  objection  from  them,  but  in  some  instances  with 
their  direct  acquieseence  and  sanction.    Upon  this  evidence^  the 
learned  Judge  was  required  to  leave  to  the  jury  a  question  whether 
a  grant  of  tiie  right  thus  exercised,  that  is,  to  the  extent  of  the  ex- 
ercised right,  might  not  be  presumed  to  have  been  made  by  the 
Crown,  or  some  other  person  competent  to  make  it,  so- as  to  give  a 
legal  origin  and  character  to  the  acts  done  by  the  defendant  and 
those  whom  h^  now  represents.    The  learned  Judge  declined  to 
submit  any  such  question  to  the  jury,  and  in  effect  informed  them 
that,  if  they  believed  the  Idem  m  quo  to  he  Within  the  limits  of  the 
several  fishery  granted  by  the  Crown,  in  the  patents  given  in  evi- 
dence for  the  plaintiff,  they  ought  to  find  a  verdict  for  the  plaintiff— 
in  effect  deciding  that  there  was  no  other  question  for  their  consi- 
deration.    To  this  the  defendant  excepted,  and  the  question  now  is, 
whether  the  exception  should  be  allowed  ? 

It  has  not  been  denied  that,  in  support  of  a  long  uninterrupted 
exercise  of  a  rights  the  origin  of  which  cannot  be  shown,  but  which 
might  have  had  a  legal  origin,  a  jury  may  be  told  that  they  are  at 
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T.  T.  1659*  liberty  to  presame  the  existence  not  only  of  a  deed,  or  a  cbaiter, 

^    ■  ,    -^>     but  even  of  a  matter  of  record,  according  to  the  natare  of  the  case. 

^  This  IB  dearly  laid  down  in  J%e  Mayor  of  Hull  v.   H&mer{a\ 

wniOFiBLD.  Lopez  v.  Andrew  (6),  Roe  y.  Ireland  {e\  and  many  other  cases. 

It  was,  however,  argaed  in  this  case  that  no  sach  preaomp^ 
can  be  entertained  against  a  proved  right,  and  that  a  regular  titk 
from  the  Crown  having  been  deduced  to  the  plaintiff  to  the  whole 
of  the  fishery  of  the  river  Moy  dovm  to  the  sea,  that  right  cannot 
be  encountered  by  any  such  presumption.    However  that  may  be, 
where  the  object  or  purpose  of  the  presumption  is  to  defeat  soeh 
proved  title  altogether,  the  case  is  different  where  the   eaustence 
of  the  presumed  right,  and  the  existence  of  the  presamed  ftdi 
are  consistent.     For  instance,  in  the  present  case  there  is  do 
inconsistency  in  the  supposition  of  an  original  grant  of  the  whok 
fishery,  and  of  the  title  to  such  fishery  being  vested  in  the  pUio- 
tiff,  and  yet,  also,  of  a  grant  from  some  person  through  whom 
that   title  has   been  derived,  of  a  limited  right  to   fish,  or  of  t 
several  fishery  in  some  particular  part  of  the  river.     It  appears  to 
me  that  it  is  going  too  far  to  say  that  such  a  grant  cannot  be  legsUj 
presumed,  as  being  one  not  capable  of  a  commencement  compatible 
with  the  general  right.    The  presumption  of  such  a  grant  is,  so 
doubt,  very  difibrent  from  presumption  properly  so  called,  which  is* 
presumption  made  by  the  law  itself;  whereas  the  existence  of  a  grant, 
to  legalise  an  usage  commenced  within  time  of  legal  memory,  ia  » 
matter  offset  to  be  left  to  a  jury,  and  upon  which  they  are  at  liberty 
to  exercise  their  judgment  in  any  manner  they  may  think  fit.     This 
distinction  is  fully  established  by  the  cases  oiTke  Mayor  ofHuUy- 
Homer  {d)^  Doe  d.  Fenwiek  v.  Read{e)^  and  other  cases.    In  tbe 
present  case,  evidence  was  given  of  a  long  enjoyment,  sufficies^ 
according  to  the  authorities,  to  warrant  a  Judge  in  leaving  to  a  jnry 
as  a  fact,  whether  the  grant  had  been  or  had  not  been  made ;  that 
is  to  say,  leaving  it  to  a  jury,  not  merely  as  a  vague  presumptioo, 
but  as  a  matter  upon  which  they  were  to  arrive  at  a  conclusion,  as 

(a)  Cowp.  102.  (6)  3  M.  ft  By.  329,  n. 

(e)  10  Eam  284.  (<0  Cowp.  lOa 

(<)5B.&A.232. 
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upon  any  other  matter  of  fact :  and  this  leads  to  the  second  point  T.  T.  1859. 
•        -  Eichm  Chttm, 

in  the  present  case,  which  is  that  upon  which  I  have  found  the     -   ■^^—  -* 

— _  IiITTIi£ 

greatest  difficulty,  namely,  as  to  the  form  of  the  exception.  <   The  ^^ 

learned  Judge  was  required  to  suhmit  to  the  jury  this  proposition,    wingiielp. 
vi2u,  that  if  they  helieved  that  the  right  of  fishing  had  been  uninter- 
ruptedly, continuously  and  adversely  exercised  by  the  defendant, 
and  those  deriving  under  him,  for  above  twenty  years  before  the  com- 
mencement of  this  suit,  and  as  far  back  as  the  memory  of  the  wit- 
nesses examined  extends,  as  stated  by  them  in  their  evidence,  they  the 
jury  nuiy  presume  a  ffrani  of  Buehjltkefy  as  was  so  exercised^  either 
from  the  Crown,  or  from  some  person  having  power  and  right  to 
make  such  grant    It  is  said  that  the  defendant's  Counsel  had  no 
right  to  insist  upon  the  learned  Judge's  leaving  a  question  in  those 
terms  to  the  jury ;  and  the  argument  is  based  upon  two  grounds: 
first,  that  the  so  doing  would  have  left  the  jury  at  liberty  to  adopt 
one  part  of  the  alternative,  viz.,  to  presume  a  grant  from  the  Crown, 
which  there  could  be  no  ground  for  presuming  against  the  evidence 
given  in  the  case ;  and,  secondly,  because  the  question,  if  submitted 
in  the  terms  of  the  exception,  might  have  led  to  a  misconception  on 
the  part  of  the  jury,  by  leaving  it  open  to  them  to  s^ippose  that  they 
might  act  upon  some  vague  supposition  or  surmise  with  respect  to  a 
grant,  instead  of  exercising  their  judgment  and  discretion  as  to  the 
actual  fact  whether  a  deed  or  grant  had  or  had  not  been  executed. 
Doubtless,  the  exception  might  have  been  more  pointed  and  pre- 
cise ;  but  I  think  it  substantially  embodies  what  appears  to  me  to 
have  been  a  tenable  demand  on  the  part  of  the  defendant's  Counsel. 
They  call  upon  the  Judge  to  leave  to  the  jury  the  fact,  either  that 
a  grant  had  been  made  by  the  Crown,  or  that  it  had  been  made  by 
some  other  competent  authority.  Even  supposing  that,  if  the  excep- 
tion had  been  pointed  to  a  grant  from  the  Crown  only,  and  that 
upon  the  facts  proved  that  grant  could  not  be  presumed  (as  to 
which,  I  consider,  it  is  unnecessary  to  ofier  any  opinion),  yet  I  think 
the  fair  construction  of  the  exception  is  this,  '*  leave  it  to  the  jury 
**to  say  whether  there  was  a  grant  from  the  Crown;  or,  if  you 
*<  think  that  cannot  be  done,  then  at  all  events  leave  to  the  jury 
^*the  question  of  a  grant  from  some  other."     It  would,  I  think. 
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LITTLB 

V. 

WIHOFIELD. 


T.  T.  1859.  bAve  been  open  to  the  Judge  to  a^opt  the  latter  part  of  the  alter- 

EmcM  Oham, 

^ — l^ — '  native.  Instead  of  thatihoireyer,  he  rejects,  both.  I  think  the  leaned 
Judge  might  properly  have  told  the  jury,  or  the  Counsel,  that  then 
was  no  ground  for  presuming  a  grant  from  the  Crown,  but  thi; 
there  was  a  question  for  the  jury,  as  to  a  grant  by  some  other 
sufficient  grantor.  Instead  of  that,  however,  the  learned  Judge 
declined  to  leave  either  branch  of  inquiry  to  the  jury  ;  and,  k 
that  respect,  injustice  was  dorie  to  the  defendant,  if,  in  point  cf 
law,  one  of  the  subjects  of  investigation  ought  to  have  been  Idt 
to  the  jury.  The  learned  Judge  does  not  object  to  the  question 
proposed  to  be  submitted  to  them,  on  the  ^ound  that  no  foan- 
dation  for  a  poriion  of  it  was  laid,  but  rejects  the  appIicatioD 
altogether.  It  may  be  fairly  supposed  that,  if  the  learned  Jodgt 
had  stated  the  objectioh  appearing  against  the  presumption  of  a 
grant  from  thd  Crown,  the  defendant's  Counsel,  seeing  the  force  ci 
that  objection,  might  have  narrowed  his  requistion  to  the  grant  of 
some  other  person  than  the  Crown.  The  result  of  the  general  over- 
ruling  of  the  exception  at  the  trial  was,  that  the  Judge  coneeiTcd 
that  neither  branch  of  the  question  ought  to  go  to  the  jnry ;  and,  if 
that  be  the  fiur  interpretation  of  the  learned  Judge's  refutol  to  yield 
to  the  defendant's  demand,  then  I  think  it  is  open  to  this  Court  to 
review  that  decision,  and  say  that,  if  it  was  wrong  in  part,  the 
exception  should  be  allowed. 

Then,  as  to  the  objection  that  the  manner  in  which  the  exception 
required  the  Judge  to  leave  the  question  was,  as  it  were,  too  loose, 
knd  would  not  have  confined  the  jury  within  the  strictly  legal  limits 
of  their  duty,  namely,  to  say  whether  or  not  a  deed  or  grant  had 
been  in  fact  executed,  I  do  not  see  that  the  yielding  to  the  excep- 
tion at  the  trial  would  necessarily  have  led  to  that  result  The 
learned  Judge  was,  in  substance  and  in  efilbct,  asked  to  submit  to 
the  jury  the  question  of  a  grant ;  that  is,  the  question  of  such  s 
grant  as,  upon  the  evidence,  it  would  be  competent  to  them  to  find; 
that  is,  an  actual  grant  in  point  of  fact :  the  Judge  is  required  to 
tell  the  jury  that  they  are  at  liberty  to  prtsumiB  a  grant.  Whj  are 
we  to  attach  to  the  word  *'  presume  "  the  meaning  that  the  joi7 
were  to  guess  at,  or  suspect  or  surmise  a  grant,  without  forming  «^ 
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opinion  upon  the  fact?     The  only  way  in  which  the  exception  T.  T.  1859. 

Exek^  CAom. 
couldy  in  this  respect,  be  more  pointed,  would  be,  by  putting  it  in     <-^    y      ^ 

LITTLE 

this  form,  that  the  jury  were  at  liberty  to  consider  whether  in  fact  ^^ 

a  grant  had  been  executed.  Their  finding,  that  it  had,  would  be  a  wingfield. 
finding  upon  presumption,  as  distinguished  from  express  and  direct 
proof;  and  it  appears  something  like  special  pleading  to  say  that 
the  word  '* presume"  conveys  more  than  that  it  was  open  to  the 
jury  to  find  the  fact  of  a  grant,  notwithstanding  the  absence  of 
direct  and  positiye  proof.  It  cannot,  I  think,  be  successfully  con- 
tended that  the  defendant's  Counsel  were  bound  to.  point  out  by  or 
to  whom  the  grant  to  be  presumed  was  made ;  that  would  have  been 
to  expose  their  client  to  the  risk  incurred  by  the  defendant,  in  the 
case  of  BUmU  v.  Trepanning  (a),  where  the  defendant,  having 
pleaded  grants  by  several  distinct  persons,  was  held  bound  to 
offer  some  evidence  of  the  existence  at  least  of  those  persons.  In 
truth,  the  nature  of  the  case  assumes  and  pre-supposes  the  impos* 
sibility  of  fixing  upon  the  particular  grantor  or  grantee  nominoHm. 
The  question  must  necessarily  be  left  to  the  jury  in  a  vague  way, 
as  was  done  in  the  cases  of  Orojf  v.  Sand  (5),  Eae  v.  Ireland  (e), 
and  CampbeU  v.  WiUan  (d).  In  the  first  case,  Dallas,  C.  JJ,  says 
that  it  was  properly  left  to  the  jury  to  presume  a  grant  from  some 
farmer  owner  of  the  soil.  In  Livett  v.  Wtban  (e),  the  defendant 
pleaded  a  grant  from  a  particular  person ;  and  this  was  also  done  in 
Campbell  v.  WtUan  (f) ;  and  the  usage  induced  the  jury  to  find 
that  such  grant  had  in  fact  been  made ;  but  it  is  not  necessary  for  a 
party  who  relies  on  such  usage  to  specify  the  grant  under  which  it 
was  authorised.      I  cannot  say  that  in  this  case  there  was  any  f 

legal  impossibility  in  the  existence  of  a  grant,  if  not  from  the 
Crown,  at  least  from  some  of  the  various  persons  in  whom  the 
right  to  the  several  fishery  was  at  intervals  vested  in  fee,  or  even 
firom  the  lessees  in  the  lease  oC  1788,  under  which  the  plaintiffs 
claim.    The  question  is  not  whether  such  a  grant  is  probable. 

(a)  8  A.  4  E.  554.  (6)  2  B.  &  B.  667. 

(c)  11  East,  2B0.  (d)  3  East,  2M. 

(«)  3  Bing.  115;  8.  C,  10  B.  Moore,  439. 
OQ  8  Camp.  294. 
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T.  T.  1859-  Arguments  have  been  used  here  to  show  that,  upon  all   the  laets 
JEjp^,  OhttfH* 
V.-— V '     of  the  case,  it  would  not  be  reasonable  to  saj  that  a  grant  existed. 

^^  All  that  we  have  to  consider  is,  whether  anjthing  appestfs  oo 

wmoFiELD.    the  case  to  ouist  the  jurisdiction  or  functions  of  a  jury.     I  cannot 

say  that  there  is.    I  cannot  say  that  there  was  no  question  to  be 

left  to  a  jury,  as  to  a  grant  to  be  presumed  by  them    to  have 

been  actually  executed  by  some  person  or  other,  no  matter  whom, 

having  authority  to  make  such  grant,  so  as  to  give    legality  and 

clothe  with  right  the  long  exercise  and  usage  proved  on  the  part 

of  the  defendant. 

I  am,  upon  the  whole,  therefore,  of  opinion  that  the  exception 

was  properly  allowed  below,  and  that  the  award  of  a  venire  de 

novo  ought  to  be  affirmed. 

RlCHAHDS,  B. 

The  evidence  on  the  part  of  the  plaintiff,  namely,  the  inquisition 
dated  the  22nd  of  September  1609,  shows  very  clearly  that  a 
several  fishery  had  existed  in  the  Moy  river,  from  a  place  that  is 
now  known  as  the  bridge  of  Ballina,  but  is  therein  described  as 
the  ford  of  the  Abbey  of  Ardnaree,  down  to  the  sea,  in  and  prior 
to  the  year  1609;  and  that  such  fishery  had  been  in  that  year 
vested  in  the  Crown ;  also,  that  the  same  fishery,  as  a  whole  and 
entire  thing,  was,  inter  cdia^  granted  by  the  Crown  to  Lord  Delvin, 
in  1611.  The  words  of  the  patent  to  Lord  Delvin  are  these: — 
**  The  entire  of  the  fishery,  fishing  and  taking  of  salmon  and  other 
''  kinds  of  fish  of  the  bay,  river,  creek  and  water  of  Moy,  in  the 
t  ^*  county  of  Mayo,  within  our  province  of  Connaught,  within  the 

<<  entire  space  of  ebbing  and  flowing  of  the  sea  and  sea-water  in 
'<  the  bay,  creek,  water  or  river  aforesaid,  extending  from  the  Great 
*'  Irish  Ocean,  from  the  north  southwards,  as  far  as  the  ford  of  the 
'*  Abbey  of  Ardnaree,  and  thence  re-flowing  as  far  as  the  Irish  Ocean 
'<  aforesaid,  to  hold  in  common  socage,  at  a  rent  of  £5.  ISs.**  It 
further  appears  that  Lord  Delvin  again  granted  over  this  fishery  to 
one  Henry  Piers,  and  that  the  Crown  subsequently,  by  way  of 
affirmance,  granted  the  same,  by  a  further  patent,  bearing  date  the 
15th  of  June  1613,  to  said  H.  Piers ;  in  which  are  used,  inter  alia^ 
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the  words  following,  viz. : — **  We  do  giye,  grant,  bargain,  Bell  and  T.  T.  1859* 

**  confirm  to  the  aforesaid  Henry  Piers,  his  heirs  and  assign  for     <—  \      * 

**  ever,  the  entire  fishety;  fishing  and  taking  of  salmon  and  all  other  ^^ 

^*  kinds  of  fish,  ia  all  places  in  or  within  the  bay,  creek,  river  and  .  wiiiovni|<9« 

*^  water  and  arm  of  the  sea  of  Moy,Jn  the  cooaties  of  Mayo  and 

**  Sligo,  or  in  either  of  them,  or  within  the  confines  thereof,  as  far 

•<  as  the  sea  or  sea^water  ebbs  or  fiows,  in  or  within  the  aforesaid 

**  bay,  creek,  water,  river  or  arm  of  the  sea  of  May  aforesaid ;  tha^ 

*'  is  to  say,  from  the  high. sea  as  far  as  the  ford  of  the  Abbey  of 

**  Ardnaree,  in  the  oountyof  Mayo  or  81igo,  or  in  either  of  th^pi, 

''  or  within  the  confines  thereof,  aft  a  rent  of  £5*  16.i.,  and  to  hold 

'*  in  common  socage/'    TJbe  same  patent  also  grants  >the  soil,  and 

entire  liberty  of  drawing  and  dicing  nets  and  other  iostraments 

on  the  banks,  tS^.    The.  plaintiffs  also  proved  several  attested  copies 

from  the  Crown  irentals,  showing  that  this  fishery  had  been  put  in 

charge,  and .  Uiat  entries  had  been  made  in  such  Crown  rentals^  of 

payments  of  rent  to  the  Crown,  in  the  years  1612, 1613;  1615»  1624, 

1627, 1637,  1639  and  1641 ;  thus  showing  that  Lord  Delvin  was 

tenant^  of  the  fishery  in  1612,  and  that  Piers  was  tenant  thereof  in 

1613,  and  that  one  Jofin  O'Dowd  was  the  tenant  thereof  in  the 

sabseqoent  years^  down  to  1641,  in  which  last-mentioned  year,  being 

the  year  of  the  great  rebellion  in  Ireland,  this  same  fishery  became 

forfeited  to  and  agliin  vested  in'  the  Crown*    It  further  appears^ 

that  King  Charles  the  Second,  by.  patent,  in  the  13th  year  of  his 

reign,  on  the  27th  of  July  1661,  granted,*  in  very  geperal  terms,  to 

Sir  George  Preston,  in  fee,  all'  and  .singular  the  fisheries  therein 

referred  ta    By  that  paltent  it  was  redted  that,  V  Divers  fishings 

*' of  salmon,  d».,  in  the  Shannon,  and  ^dso  the  fishing  in  tfap  sea, 

<*  io  tod  belonging  to  Connaught^  and  in  Antrim  (half  county), 

''  have  devolve  and  fJEdlen  to .  .us  by  die  deliiiquenoies,  forfeiture, 

**  attainder  or  rebellion  of  the  several  proprietors,  which  are  now 

"  posaesied  or  en^yed  by  such  person  or  persons  to  whom  lands    . 

<•  have  been  assigned  neax  the  said  riVers  and  mills,  without  any  grant 

<<  or  other  authority  firom  us,  or.  any  of  cor  ministers  and  officers,  and 

*' without  any  warrant  .from  our  Declaration  for  the  Settlement  of 

''the  Kingdom  of  Ireland,  or  without  yielding  to  us  an^acoount 

VOL.   11.  12  JL 
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T.  T.  1859.  ''for  the   same;"   and  after  redting  the  eerrioea  of  Sir  George 

Exeh  Cham 

FreatoD,  and  hia  aufferioga  for  the  King's  serriee,  the  patent  granted, 

amongst  other  things,  *' All  and  singular  the  fishings  in  the  aea,  la 
^*  and  belonging  to  Connanght,  to  Sir  George  Freaton,    his  hein 
'<  and  assigns  for  ever."    The  next  doenment  relied  on  hf  the  plaio- 
tiff.  was  a  second  patent  to  Sir  George  Preston,  from  King  Chaxks 
the  Second,  dated  the  29th  of  May  1669-    That  patent  reeitea  the 
preyions  grant  or  patent  of  1661,  and  states  that,  to  render'that 
grant  or  intended  grant  more  effieotaal  and  beneficial  to  F^reston 
^'  than  at  present  the  same  is,  we  have  given,  granted  suid  oon- 
^<  firmed  to  Sir  G^rge  Preston  all  the  salmon  fishings,    ojaters, 
"  eyles  and  other  fishings  of  and  in,**  &c^  enumerating  a  onmber  of 
fishings  and  fishing-places  not  the  subject  of  this  action*     It  then 
proceeds  thus : — "  And  also  of  and  in  the  riTcr  Moy,  in  the  coontj 
of  Sligo,"  &c.    There  is  then  introduced  into  the  patent  a  aaving  in 
the  following  form : — **  Saving  always,  to  all  and  every  person  and 
*'  persons  who  have  had  any  decree  from  the  late  Commisaioners 
*'  of  our  Court  of  Claims,  in  our  said  kingdom  of  Ireland,   of  the 
"  premises,  or   any  part  thereof,  full   benefit  of  their  reapective 
*' -decrees."    I  next  find  that  Preston,  the  patentee  in  the  patent  of 
1669»  on  the  2nd  of  September  1673,  after  reciting  the  patent  of 
1669)  grants,  or  professes  to  grant,  over  the  same  fishery,  as  a  several 
and  entire  fishery,  to  Sir  A.  Forbes  and  to  W.  Hamilton,  to  be 
held  from  them  in  like  manner  as  he  Preston  had  held  the  same 
under  the  patent  of  1669.    The  next  document  relied  on  by  the 
plaintiffs  was,  a  deed,  bearing  date  the  17th  of  September  I675i 
from  Viscount  Granard  (Forbes),  and   Hamilton,  to  Sir  Arthur 
Gore,  whereby,  afier  reciting  the  patent  to  Sir  George  Preston,  of 
16699  and  that,  by  a  deed  of  1673  Sir  George  Preston  had  con- 
veyed *<  All  the  fishings  of  the  said  river  of  the  Moy,  and  of  the 
brooks,  creeks,  members  and  fishing-places  to  the  river  belonging," 
to  said  Viscount  Granard  and   to  Lieutenant-Colonel  Hamilton, 
they,  the  said  Viscount  Granard  and  Hamilton,  in  consideration  of 
£1000,  conveyed  to  Sir  Arthur  Gore,  ^'  All  the  fishings  of  the  said 
'*  river  Moy,  and  of  all  the  brooks,  creeks,  members  and  fishing- 
^  placea  to  said  river  belonging  and  appertaining,  in  as  large  a 
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"  manner  as  the  said  fishings  were  granted  to  Sir  George  Preston."  T.  T.  1859. 

Exch.  Chatm 
Upon  that  deed  is  the  following  indorsement: — ^**  Being  present     /-— ' 

LITTLE 

*'  when  Major  Owen  Yaughan,  lessee  of  the  fishing  of  the  river  of  ^^ 

**  Moy,  within  mentioned^  and  of  the  creeks  and  fishing-places  thereto    winofielo. 
**  belonging,  surrendered  his  interest  in  all  the  fishings  of  the  said 
**  river  of  M07,  within  mentioned,  and  of  all  the  creeks  and  fishing- 
^*  places  thereunto  belonging,  unto  the  within  named  Sir  Arthur  ^ 

*^  Grore,  and  delivered  him,  the  said  Sir  Arthur  Gore,  upon  his  sur- 
**  render  aforesaid,  the  actual  possession  6f  the  entire  fishing  of  the 
'*  said  river  of  M07,  in  the  name  of  itself  and  of  all  .the  creeks  and 
**  fishing-places  thereto  belonging,  to  enure  to  the  said  Sir  Arthur 
**  Gk^re,  and  to  his  heirs  and  assigns ;   and  also  when  the  within 
**  named  attorney,  William  Stafford,  delivered,  by  and  with  the  con« 
''  sent  of  the  said  Owen  Yaughan,  the  actual  possession,  livery  and 
<•  seisin  of  all  the  fishings  of  the  said  river  of  Moy,  within  men- 
**  tioned,  in  the  name  of  the  said  whole  river,  and  of  the  creek  of 
**  Rapan,  and  of  all  other  creeks  and  fishing-places  thereto  belong- 
*'  ing,  unto  said  Sir  Arthur  Gore,  to  enure,  unto  him,  his  heirs  and 
*'  assigns  for  ever,  according  to  the  purport  of  the  within  deed,  those 
*^  whose  names  ensue." — (Witnesses.)    The  plaintiffs  then  deduced 
title  from  Sir  Arthur  Gore  to  the  Right  Hon.  James  Cuffe,  and 
showed  that  Cuffe,  on  the  25th  of  October  1788,  made  a  lease  of 
the  fishery  in  question,  dealing  with  it  as  a  whole  and  entire  and 
several  fishery,  to  Messrs.  Jones  and  Lindsay,  for  a  long  term  of 
yean,  still  subsisting,  at  a  substantial  rent,  which  has  been  duly 
paid  ever  since;  and  it  was  admitted  that  the  title  of  the  lessees  in  . 
that  lease  is  now  vested  in  the  plaintifis.    It  is  unnecessary,  in  re- 
spect to  the  portion  of  the  case  to  which  I  am  desirous  of  calling 
attention,  to  show  how  the  fee  of  this  fishery  became  vested  in  the 
Arran  family,  or  to  state  in  detail  the  various  documents  that  were 
relied  on  by  the  plaintiff^  for  the  purpose  of  excluding  the  notion 
that  there  could  have  been  a  grant  of  any  portion  of  this  fishery,  • 

sdvene  to  the  title  relied  on  by  the  plaintiffii.  I  allude  more  espe- 
cially to  the  careful  saving  introduced  into  the  patent  to  Browne  in 
1684,  as  to  the  rights  granted  to  Preston  by  the  patent  of  1669,  and 
to  the  various  dealings  in  the  fishery  by  the  Arran  family ;  all  whicb 
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T.  T.  1859.  s&Teiml  facto  and  matten  are,  I  admits  liiglily  importaiit  with  a  ▼lew 
'rr^-y  .  to  ezdade  aoy  {yrasomptioii  that  die  amall  firactional  poriioD  of  tbe 
UTTLB  flfiierj  now  cfadmed  lijr  the  defendants  had  ever  heen  granted  awaj 
winoFisu).  or  severed  from  the  rest.  Bat  ludess  thej  amoont  to  a  legal  ooodn- 
noo  of  thai  question  (and,  in  mj  opinion,  they  do  notX  I  ee^  bo 
necessity  fiir  reeapitukting  them  here  verj  minotdj.  Mj  oinnioB 
then  is,  that  the  learned  Judge  was  wrong  in  wholly  withdrawing 
from  the  jury  the  question  of  the  presumption  of  a  grant  from  some 
of  the  several  persons  through  whom  the  title  passed,  from  llie  eon- 
▼eyanoe  hy  Fnston  to  Forbes  and  Hamilton  in  1673.  But  Attend- 
ing to  the  documentary  eridenoe  anterior  to  that  date,  I  mnst  say 
tiiat  I  do  not  see  any  grounds  for  leaving  it  to  the  jury  to  presume 
a  grant  of  any  portion  of  this  fishery,  or  of  any  right  of  a  free 
fishery  therein,  up  to  the  date  of  that  instrument,  inconsistent  with 
the  title  now  relied  upon  by  the  plaintifis.  If  Preston  had,  into^ 
mediately  between  the  date  of  the  patent  to  him  and  his  grant  to 
Forbes  and  Hamilton  in  1673,  made  a  lease  or  grant  of  any  por- 
tion of  this  fishery,  or  if  he  knew  that  the  Crown  had  done  so.  he 
would,  I  think,  have  been  guilty  of  a  gross  fraud  in  pasmng  it  off  on 
his  grantees  in  that  deed,  as  a  whole  and  entire  thmg  unaffected  by 
any  prior  grant,  either  by  the  Grown  or  by  himseUl  But  I  cannot 
think  that  the  Judge,  would  haV6  been  warranted,  on  such  an  ima- 
ginary case  as  that  suggested  in  the  argument,  in  leaving  it  to  fhe 
jury  to  presume  that,  in  point  of  fact,  a  grant  had  been  made  by 
the  Crown,  or  by  Preston,  of  this  fishery,  prior  to  1678 ;  and  con- 
fining myself  fo  the  period  anterior  io  1678,  I  say  it  would  not  be 
safe,  or,  in  mj  opinion,  right;  to  tempt  a  jury  to  find  the  ekistence  of 
a  deed  or  grant  in  opposition  to  a  title  so  vouched  and  proved  as  the 
title  in  this  case  has  been  down  to  the  date  I  have  mentioned.  It  is 
said  that  the  rule  of  law  which  empowers  juries  to  presume,  on  the 
evidence  of  long  user,  the  existence  of  non-produced  deeds  and  in- 
strumekito,  in  affirmance  of  a  right  claimed,  consistent  with  such 
user,  is  a  wholesome  rule ;  and  I  do  not  deny  ite  applicability  to 
the  case  of  a  several  fishery  in  a  navigable  river,  where,  as  here,  the 
legal  creation  of  such  an  hereditament  is  shown.  But  I  deny  its 
applicability  (still  confining  myself  to  the  period  anterior  to  1673) 
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to  the   present  case,    or    as   to  a  case  like   the  present.     My  T.  T.  1859* 
objection,  therefore,  to  the  exception   of  the  ^defendants  is,  that     < ^ 

UTTLB 

it   required   the  Judge  to  leave   it  to  the  jury  to  presume  a  ^^ 

grant  from  the  Crown  or  from  Preston.  That  is  the  portion,  wingfield. 
and  die  only  portion,  of  the  exception  that  I  object  to;  and 
if  I  thought  that  I  conld  allofir  the  exception  in  ^art,  and 
overrule  it  in  part,  I  would  very  willingly  do  so;  but,  as  some  of 
the  other  Members  of  the  Court  think  the  exception  good  in 
cmnibus,  that  course  cannot  be  taken.  With  regard  to  the  objec- 
tions'iirged  against  the  form  of  the  exceptiori,  on  account  of  its 
generality,  I  do  not  find  any  fault  with  it  in  that  respect,  except 
that  which  I  have  already  stated.  With  regard  to  the  argument 
that  the  exception  must  be  construed  as  amounting  to  a  requisition 
that  the  Judge  should  direei  the  jury  to  presume  a  grant,  I  would 
not  be  disposed  so  to  read  it ;  though  I  think  it  might  have  been  a 
little  more  explicit  on  that  head.  I  have  said  nothing  about  the 
parol  evidence  in  the  case,  and  for  this  reason,  that  I  concur  with 
all  the  other  Members  of  the  Court  in  opinion  that  the  exception  is 
in  part  well  A>unded,  and  that  the  question  of  presumption  should 
not  have  been  altogether  withdrawn  from  the  jury;  at  the  same 
time,  for  myself,  I  confess  I  would  be  disposed  to  attribute  the 
fishing  relied  on  by  the  defendants  (confined,  as  it  was,  between 
high  and  low-water  mark  only,  and  at  the  Sligo  side  of  the  river 
alone)  to  this  circumstance,  namely,  that  the  Wing6elds,  being  the 
lords  of  the  manor  of  Scurmore,  situate  at  tlie  Sligo  side  of  the 
river  (for  nothing  but  the  fishery  was  granted  to  Preston),  they  • 

were  supposed  to  be  entitled  to  fish  in  the  limited  way  that  has  been 
proved,  at  the  Sligo  side,  oppo^te  'Scurmore,  and  were,  therefore, 
not  prevented  from  doing  so.  This  was  a  mistake,  that  the  water- 
b&ilifi*s'  of  the  Gores  might  very  naturally  have  fallen  into;  and 
even  the  owners  of  a  veiy  extensive  fishery  might  themselves  have 
acted  on  the  notion ;  and  it'  is  certainly  a  very  remarkable  circum- 
Btaace,  that  the  several  settlements  and  deeils  of  the  Wingfield 
family  do  not  appear  to  deal  with  the  portion  of  this  fishery  now 
claimed  by  them,  in  a  way  that  they  would  be  likely  to  have  done, 
if  it  was  considered  by  them  that  they  had  a  title  to  it  in  any  way, 
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T.  T.  1859.  or  a  right  to  take  fish  in  this  particular  part  of  this  Ytry  exteiLsive 
£tek,CkaM.    ^^  valuable  8e?eral  fishery  of  the  plaintiffs.      The  docomenUrj 
UTTLS       evidence  of  the  defendants  principally  consisted  of  a  decree  of  the 
wiHOFiBLD.   Court  of  Claims,  bearing  date  the  28th  of  December  1668,  and 
the  patent  to  Lewis  Wingfield,  following  up  that  decree,  and  bear- 
ing date  the  25th  of  Jane  1670.    By  the  decree  of  the   Coart  of 
Claims,  it  was  adjudged  that  the  lessee,  Wingfield,  was  bwiallj  and 
rightfully  entitled  nnto  the  lands,  tenements  and  hereditstments 
therein  mentioned,  and,  inter  aUa^  to  the  lands  of  Scormore  oUom 
Scurmore  (and  the  lands  therein  set  out),  lying  and  being  lA  the 
barony  of  Tiveragh  and  county  of  Sligo,  together  with  all  and  sin- 
gular castles,  houses,  edifices,  buildings,  orchards,  gardena,   ways, 
waters,  watercourses,  mills,  mill-seats,  weirs,  fishings,  fenoes,  bogs, 
loughs,  furze,  easements,  pri?ileges,  advantages,  commodities,  assur- 
ances and  appurtenances,  to  the  premises,  or  any  part  thereof, 
belonging  or  in  anywise  appertaining,  or  therewith  usually  held, 
occupied,  possessed  or  enjoyed,  or  which  of  right  ought  to, be  held 
and  enjoyed,  by  the  sard  Lewis  Wingfield ;  and  the  whole  of  which 
premises  are  therein  described  as  containing  2391a-  3r.  2p.,  planta- 
tion measure,  and  the  quit-rent  for  which  is  therein  set  down  at 
£24.  4s.  3d.     We  have  next  the  patent  that  followed  up  that 
decree,  bearing  date  the  29th  of  June  1672;  whereby,  after  reciting 
the  decree  or  certificate,  as  it  is  therein  called,  of  the  said  Court  of 
Claims,  it  is  stated  that  his  Majesty  King  Charles  the  Second,  in 
pursuance  of  the  Act  of  Parliament  therein  recited,  being  the  Act 
,  for  the  Settlement  of  Ireland,  after  the  rebellion  of  1641,  did  thereby 

grant  unto  said  Lewis  Wingfield  the  several  lands,  tenements  and 
hereditaments  therein  mentioned,  and,  inter  alia^  Skormore  aiias 
Skurmore,  in  the  barony  of  Tiveragh  and  county  of  Sligo;  and, 
amongst  a  number  of  general  words  therein  used,  this  patent  con- 
tains the  following :— "  Together  with  all  ways,  waters,  water- 
<<  courses,  fishings,  weirs,  quarries,  duties,  services,  and  all  and 
**  singular  other  profits,  commodities,  rights,  privileges,  advantages, 
**  emoluments  and  hereditaments  whatsoever,  to  the  said  premises, 
*'  or  to  any  particular  parcel  thereof,  belonging  or  in  anywise  apper- 
''tainiug,  containing  2391a.  3r.  2p^  plantation  measure,  at  a  quit- 
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'<rent  of  £24.  48.  dd.  a-jear.''     Now  it  woald  be  qaite  impossible,  T.  T.  1859- 

Exch,  Cham, 
in  mj  opinion,  successfallj  to  contend  that  the  decree  of  the  Court     v^--v * 
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of  Claims,  or  the  patent  of  1670,  passed,  or  could  pass,  or  be  con-  ^^ 

strued  as  against  the  Crown  to  pass,  to  Lewis  Wingfield,  a  several  wii^ofield. 
fishery  in  the  navigable  part  of  the  Moy  river ;  and  there  is  cer- 
tainly no  trace  of  any  other  grant  or  patent  from  the  Crown  to 
Lewis  Wingfield,  or  to  any  of  the  Wingfield  family,  or,  in  faet^ 
to  anyone,  inconsistent  with,  or  that  could  in  any  way  derogate 
from,  the  patent  to  Preston,  of  1669*  In  truth,  the  language  of  the 
decree  of  the  Court  of  Claims, 'and  of  the  patent  of  1670  to  Wing- 
field, very  strongly  corroborates  (if  corroboration  were  necessary) 
the  title  of  Sir  George  Preston,  under  the  patent  of  the  previous 
year  1669)'  to  this  several  fishery  in  the  Moy  river,  and,  instead 
of  conflicting  with  the  patent  of  1669,  is  quite  in  accordance  with 
it.  Those  documents,  therefore,  do  not  in  the  least  shake  the 
opinion  which  I  had  formed,  in  respect  of  the  conclusive  character, 
quoad  the  question  of  presumption,  of  the  patent  to  Preston,  of  1669» 
and  of  the  grant  from  Preston  to  Forbes  and  Hamilton. 

Upon  the  whole,  therefore,  I  am  of  opinion  that  we  ought  not  to 
allow  this  exception,  in  its  integrity ;  and,  as  it  cannot  be  allowed 
in  part,  and  overruled  in  part,  for  the  reasons  I  have  already  men- 
tioned, I  bolieve  there  is  nothing  for  it  but  to  overrule  the  exception 
generally ;  and  that  is  what  I  think  ought  to  be  done. 

PiGOT,  C.  B. 

I  concur  in  opinion  with  my  Brothers  Hatss,  O'Brien  and  • 

Greens.  I  think  the  question  of  presumption  ought  to  have  been 
left  to  the  jury ;  I  also  think  it  would  have  been  properly  left  in 
the  very  terms  of  the  requisition  comprised  in  the  exception. 

It  is  a  perfectly  settled  rule  of  law,  that  continued  exclusive  enjoy- 
ment for  twenty  years,  and  for  a  period  extending  as  much  farther 
back  as  the  testimony  of  living  witnesses  can  be  applied,  is,  in  cases 
to  which  prescription  is  applicable,  evidence  of  prescriptive  title. 
Such  a  tide,  of  course,  must  have  commenced  before  the  beginning 
of  the  reign  of  King  Richard  the  First.  If  that  evidence  be  encoun- 
tered by  proof  that  the  enjoyment  commenced  within  legal  memory, 
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T.  T.  1859-  t.  e^  after  the  beginning  of  that  reign,  sach  proof  condnnTely  nega- 

Exck,  ChttKU 

^   V  ■    /     tives  the  prescription.    In  like  manner,  in  cases  in  which  a  pre- 
scriptive  title  is  not  reqatried  (as  in  the  instance  of.easementSy  or  of 
wiHQFiBLD.  such  an  incorporeal  hereditament  as  that  with  which  we  are  dealing), 
the  same  proof  of  enjoyment  which, /irtiiMiyiii«i>  and  onenooantered, 
would  establish  a  prescriptiive  title  where  that  coald  be  relied  on,  is 
evidence  from  which,  in  the  absence  of  successfnl  encountering  proo( 
it  may  be  presumed  by  a  joey  that  the  eqjoyment  was  by  right, 
and  not  by  wrong,  and  that  sock  acta  were  done,  as  annexed  to  the 
enjoyment  a  lawful,  title.     Modtai^oser  for.  twenty  years,  and  ai 
much  farther  back  113  living  testimony  can  extend,  is  evidence  from 
which  more  ancient  nser  may  be  inferred,  and  is  thus  evidence  of 
presumptive  title ;  that,  is,  it  is  evidence  from  which  it  may  be  pre- 
sumed l^  a  jury  that  the  title  was  acquired  at  some  period,  however 
remote,  at  which  a  party,  in  privity  with  him  who  relies  on  the 
presumption,  might  have  obtained  it  from  a  party  competent  to 
make  it.    It  is  needless  to  refer  to  the  authorities  which  establish 
those  familiar  principles ;  several  of  them  were  cited  at  the  Bar. 
The  presumptions,  as  to  which  the  learned  Judge  was  called  upon 
to  leave  a  question  to  tfie  jury,  were,  first,  of  a  grant  **£rom  the 
Crown ;  **  secondly,  of  a  grant  **  from  some  person  (that  is,  some 
'*  person  other  than  the  Crown)  having  power  and  right  to  make 
''such  grant**  Jnmy  opinion,  there  was  evidence  which  would  have 
warranted  either]  of  these  presumptions.    First,  as  to  a  grant  from 
the  Crown ;  it  is  the  common  case  of  both  parties. that  (be  fishery 
•    ^  or  fisheries  of  the  entire  navigable  river  in  which  the  fishery  in  ques- 

tion is  situate  was  at  one  time  vested  in  the  Crown.  It  was  plaialj^ 
therefore^  competent  for  the  Crown  to  g^ant  a  several  fishery  in  part 
of  this  navigable  river*  Long  »nd  .cxcliisiv«  ei\joyment  would  in 
itsqlf  be  soma  ground  (whether  strong  or  fe^bl^  we  are  not  to  deter- 
mine on  this  bill  of  exoeptioas)  for  ^presuI^ing  such  a  grant  Bat, 
in  this  case,  there  was  more*  The  rights  acquired  by  Lewis  Wing- 
field,  under  the  Acts  of  Settlement  and  Explanation,  by  means  of  the 
decree  of  the  Commissioners  of.  the  Court  ,of  Claims,  ooupled  with 
the  evidence  of  enjoyment^  appear  to  mo  to  b&ve  formed  additional 
gnmnds  for  leaving  to  the  jury  a  question  of  presumption  of  a  grant 
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from  the  Crown.  The  evidence  of  enjoyment  in  the  defendant,  T.  T.  1859. 
and  in  those  who  were  in  privity  with  him,  extended  over  a  period  >  *  *"?' 
of  seventy  or  eighty  years  previous  to  the  recent  dispute.  That  mttlb 
enjoyment  was  had  by  the  same  persons  (or  those  in  privity  with  winofield. 
them)  who  held  the  adjoining  lands  of  Scurmore,  by  a  title  proved 
to  have  been  derived  from  Lewis  Wingfield.  The  earliest  time  at 
which  Wingfield,  or  those  under  whom  he  derived,  are  shown  to 
have  been  in  possession  of  the  lands  of  Scurmore,  was  the  7th  of 
May  1659-  That  was  the  date  at  which  the  Act  of  Explanation 
(17  &  18  Car.  2,  c.  2,  s.  1)  required  that  adventurers  and  soldiers 
should  have  been  in  possession  of  the  allotted  lands  and  tenements, 
in  order  to  entitle  them  to  a  decree  from  the  Commissioners  of  the 
Court  of  Claims.  Accordingly,  that  was  the  date  at  which  the 
decree  of  the  Commissioners,  of  the  20th  of  December  1668,  found 
that  Lewis  Wingfield,  or  those  under  whom  he  claimed,  were  in 
possession  of  the  tenements  and  hereditaments  which  had  been 
allotted  to  them,  and  to  which  Lewis  Wingfield  was  adjudged 
entitled  by  that  decree.  The  decree  does  not  include,  by  name,  the 
fishery  in  question;  but  it  adjudges  Lewis  Wingfield  entitled  to 
several  lands  (including  Scurmore),  and  to  all  fishings  "  to  the  pre- 
"  mises,  or  any  part  thereof,  belonging  or  in  anywise  appertaining, 
"or  therewith  usually  held,  occupied,  possessed  or  enjoyed,"  If 
Wingfield  was  then  in  possession  of  the  fishery  adjoining  Scurmore, 
now  claimed  by  the  defendants,  and  if  that  fishery  had  then  been 
nsnally  enjoyed,  together  with  the  lands  of  Scurmore  (although  not 
an  appurtenant  to  those  lands,  according  to  the  legal  import  of  that  ** 

term),  the  decree  would,  I  apprehend,  have  plainly  given  to  Wing- 
field a  right,  under  the  13th  section  of  the  Act  of  Explanation,  to  a 
grant  from  the  Crown  of  this  fishery,  as  part  of  the  "  lands,  tenements 
and  hereditaments  decreed"  by  the  Commissioners.  The  patent  to 
Wingfield,  of  the  29th  of  June  1670,  omits  the  words  "  or  there- 
with usually  held,"  &c. ;  and  it  is  plain  that  the  fishery  could  not 
have  passed  as  an  appurtenant ;  for,  independently  of  any  other  ' 
reason,  by  the  forfeiture  of  the  former  owners,  the  fisheries  must 
have  vested  in  gross  in  the  Crown.  This  omission,  Wingfield  (if 
he  was  entitled  to  the  fishery  under  the  decree)  was  entitled,  under 
VOL.  11.  13  L 
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T.  T.  1859.  the   13th  section   of   the  Act  of   Parliament,    to  have    aiippfied 
Exch,  Cham,    ,  ,«.--.«  -  , 

* . '     by  a  new  patent.     The  proof  of  enjoyment  for  seventy  or  ^ghtj 

LITTLE 

^^  years  of  the  fishery,  by  the  same  persons  who  held  the  lands  ot 

wnTGFiELD.  Scurmofe  under  a  title  derived  from  Lewis  Wingfield,  is  snrelj 
evidence  from  which  it  may  be  inferred  that,  as  the  lands  and  the 
fishery  were  so  enjoyed  together  during  that  long  period,  they  were 
so  enjoyed  togethei^  down  to  that  period  from  the  time  when  Lewii 
Wingfield,  or  those  under  whom  he  derived,  acquired  Scurmore, 
and  that  they  had  been  previously  similarly  enjoyed,  before  both 
were  acquired  by  Lewis  Wingfield.  In  that  view  of  the  case,  what 
the  jury  would  have  been  called  upon  to  presume  would  have  been, 
that  an  act  had  been  done,  not  merely  probable  because  it  was  in 
conformity  with,  and  was  proper  to  validate,  long  continued  enjoy- 
ment, but  probable,  also,  because  it  was  in  conformity  with  an 
obligation  on  the  part  of  the  Crown,  and  a  nght  on  the  part  of 
Wingfield. 

I  may  observe  here,  that  another  presumption,  involving  much 
less  than  the  granting  of  a  patent,  would  seem  to  arise  upon  the 
I6th  section  of  the  Act  of  Explanation.  It  is  very  questionable 
whether,  if  Lewis  Wingfield  applied  for  his  patent,  and  paid  the 
necessary  fees,  and,  by  reason  of  a  misprision  of  the  officers  of  the 
Crown,  failed  to  obtain  a  patent  granting  all  that  was  decreed  to 
him,  he  did  not,  on  the  presumption*  that  all  that  was  required  on 
his  part  to  obtain  the  patent  was  done  in  due  time,  acquire  an 
indefeasible  title,  without  any  patent  at  all.  On  this,  however,  it  i^ 
unnecessary  to  pronounce  an  opinion. 

The  arguments  addressed  to  us,  on  the  plaintiff's  proofs,  were 
only  applicable  to  show  that  there  was  evidence,  encountering  that 
of  the  defendant,  on  which  the  jury  ought  to  have  refused  to  pre- 
sume a  grant  in  favour  of  the  [defendant.  That  is  a  matter  on 
which  we  are  not  to  adjudicate  on  this  record.  Upon  the  applica- 
tion and  weight  of  that  evidence,  the  jury  would  have  had  to  de- 
cide, in  determining  whether  the  inference  or  presumption  sought 
to  be  drawn  from  the  defendant's  proof  of  the.  enjoyment  ought,  or 
ought  not,  to  have  been  made.    Further ;  it  appears  that  the  first 

♦  Sec  MacdougalY.  Purriea  (2  Dow  &  Clarke,  135,  162). 
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patent  to  Sir  George  Preston,  of  1661,  waa  in  terms  so  general  as  T.  T.  1859. 

to  render  it  verj  questionable  whether,  according  to  the  Bonn     ^v ' ' 

JFUhery  ease{a\  the  fisheries  with  which  we  are  dealing  passed 

to  him  at  all ;  and  the  patent  which  he  subsequently  accepted,  of  wingfield. 

the  29th  of  Maj  I6699  recites  (as  the  reason  for  making  the  grant) 

that,  "  as  to  some  parts  of  the  fishings  contained  in  the  former  patent, 

"  Sir  George  Preston  had  been  disappointed  by  decrees  in  the  Court 

''  of  Claims,   and  for  want  of  more  particular  expressions  than  in 

'*the  former  grant  contained;"   and  it  expressly  saves  the  right 

of  any  person  who  had  a  decree  under  the  Court  of  Claims.     The 

decree  in  fiivour  of  Lewis  Wingfield  was  anterior  to  both  these  ' 

patents.     If  the  fishery  claimed  by  the. defendant  was  adjudged  to 

Lewis  Wingfield  by  the  decree,  as  a  fishery  which  had  been  usually 

held  with  Scurmore,  it  did  not  pass  to  Preston  by  the  patent  of 

1669»   his  acceptance  of  which  appears,    upon  the  face  of  it,   to 

have  been  upon  a  relinquishment,  or  denial,  of  title  on  his  part, 

to  what  had  been  decreed  to  others  by  the  Court  of  Claims.    For 

all  these  reasons,  I  am  very  clearly  of  opinion  that  the  jury  ought 

to  have  been  told,  as  required  by  the  first  exception,  that  they 

were  at  liberty  to  presume  a  grant  from  the  Crown. 

Secondly;  as  to  a  grant  from  some  other  party.  Mr.  Fiiz- 
gibbon^  in  a  very  skilful  dissection  of  the  evidence,  has  shown 
that  there  were  several  periods  in  which  (independently  of  any 
possible  acquisition  prior  to  the  forfeiture  of  Lord  Delvin) 
persons,  in  privity  with  whom  the  parties  in  this  action  now  re- 
spectively stand,  were  perfectly  competent  to  make,  and  to  accept, 
a  grant  of  the  fishery,  if  it  passed  to  Sir  George  Preston  under  ,  - 
either  of  his  patents.  I  shall  only  advert  to  one  of  these  periods, 
viz.,  that  in  which  Sir  George  Preston  had  full  dominion  to  part 
with  the  fishery,  if  he  ever  acquired  it,  or  to  grant  a  part,  as  a  ^ 
several  fishery,  of  what  he  had  acquired.  If  Lewis  Wingfield  had 
become  entitled,  under  his  decree,  to  the  fishery  now  claimed  by 
the  defendant,  as  a  fishery  which  had  been  usually  enjoyed  together 
with  Scurmore,  and  if  it  had  passed  to  Preston  by  either  of  his 
two  patents,  both  being  subsequent  to  the  decree,  the  patent  passing 

(a)  Sir  J.  Davies,  55. 
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T.  T.  1859.  it  would  have  been  plainlj  in  derogation  of  Wingfidd'a   stalnte 
Exek,  Cham, 
^^  -^  — ^     right,  and  he  wonld  have  been  entitled  to  call  on  the  Crown  to  take 

y^  proceedings  to  repeal  it,  as  having  been  issued  improvidentlj,  ud 

wnroFiSLD.  by  misinformation  of  the  Crown.  In  that  st4te  of  things,  it  would 
appear  not  to  be  an  improbable  event  that  Preston,  to  aToid  tbe 
expense,  delay  and  risk  of  such  a  proceeding,  should  have  done 
an  act  in  conformity  with  the  true  and  rightful  title,  by  making, 
to  Wingfield,  a  grant  of  that  fishery  (as  that  portion  of  the  fishery 
or  fisheries  granted  to  him)  which  adjoined  the  lands  of  Seormore, 
and  had  been  usually  enjoyed  together  with  those  lands. 

It  is  unnecessary  to  advert,  in  detail,  to  the  other  periods  in  which 
a  grant  might  have  been  similarly  made  by  some  of  those  deriving 
under  Sir  George  Preston.    I  think  the  jury  ought  to  have  been 
told  that  they  were  at  liberty  to  presume  such  grant.     With  respect 
to  the  form  in  which  the  direction  was  called  for,  it  appears  to  me 
to  be  a  clear  and  convenient  form  for  leaving  a  question  of  pre- 
sumption to  the  jury,  upon  such  issues  as  those  on  which  the  present 
case  was  tried.    It  is  the  form  in  which,  during  my  own  experi- 
ence now  a  pretty  long  one.  Counsel  have  been  in  the  habit  of 
requiring  questions  of  presumption  to  be  left,  and  in  which  Judges 
have  presented  them  to  juries.    It  is  one  of  the  most  important 
functions  of  a  Judge,  in  submitting  the  necessary  questions  to  the 
jury,  to  select  the  plainest,  shortest  and  most  simple  form  of  words, 
freed,  if  possible,  firom  all  technicality,  and  narrowed  within  such 
limits  as  shall  make  them  easily  intelligible  to  ordinary  minds.    Jt 
would  probably  be,  in  strictness,  a  legal  charge  or  summing  up, 
.     not  only  to  describe  to  the  jury,  by  dates,  each  interval  within 
which  a  grant  might  have  been  made,  but  to  specify  the  various 
dates  which  the  deed  of  grant  might  by  possibility  have  borne, 
and,  by  Christian  and  surname  (or  other  description)  to  specify  the 
various  sets  of  parties  between  whom  such  instruments  might  have 
been  executed.     The  minds  of  the  jury  might  thus  have  been  in- 
cumbered by  some  score  or  scores  of  dates,   and,  perhaps,  some 
hundred  parties.     But  such  a  charge,  though  it  might  be  sustain- 
able at  law,  would  have  tended  to  frustrate,  rather  than  aid,  the 
functions  of  a  jury.     The  duty  of  the  Judge  would  be  better  dis- 
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charged  by  pointing  out  to  the  jury,  succinctly,  the  periods  at  which  T.  T.  1859. 
a  valid  grant  might  have  been  made  by  competent  parties,  and     ^  ^  \    ^^' 
leaving  it  to  them  to  determine  whether,  from  the  proof  of  enjoyment,       "ttub 
they  would  or  would  not  presume  that,  at  some  of  those  periods,    wnfOFZELD. 
and  by  some  competent  parties,  a  valid  grant  had  been  made.     It 
has  been  urged  that  a  question  of  presumption  ought  not  to  have 
been  made,  without  presenting  to  the  jury  the  consideration  of 
some  specific  deed  or  deeds  of  grant,  and  BlewiU  v.  Tregonning  (a) 
was  cited.     Supposing  that  that  case  was  not  determined  on   the 
ground  that  the  evidence  rather  sustained  a  prescriptive  right  than 
a  lost  grant,  and  that  the  decision  can  be  sustained  on  the  other 
grounds  stated  in  the  report  (on  which  I  pronounce  no  opinion), 
it  is  wholly  inapplicable  to  the  case  before  us.    In  that  case  there 
were  specific  issues  framed  on  allegations  in  the  pleadings,  of  spe- 
cific deeds,  set  out  (very  unnecessarily,  as  it  appears  to  me)  by  their 
dates.    In  the  present   case  there  is  nothing  of  the   kind.     The 
question  here,  on  each  of  the  principal  issues,  is,  whether  the  fishery 
in  dispute  was  the  fishery  of  the  plaintiflT  or  the  fishery  of  the  de- 
fendant.    Suppose  the  jury,  after  the  Judge  bad  left  to  them  the ' 
consideration  of  any  number  of  possible  deeds,  by  dates  and  par- 
ties' names,  had,  after  consideration,  stated  to  him — *'  We  are  not 
'^  all  agreed  as  to  the  execution  of  any  one  particular  deed  of  grant ; 
"  but  we  are  all  of  opinion  that,  at  some  time  at  which  it  could  have 
"  been  lawfully  done,  a  valid  grant  of  the  fishery  was  made  by  a  com- 
*<  petent  party  to  one  of  the  persons  under  whom  the  defendant 
*<  derives ;  we  are  satisfied  that  in  no  other  way  can  the  enjoyment 
^'  of  the  fishery  proved  before  us  be  satisfactorily  accounted  for ;  and, 
''  therefore,  we  find  that  it  is  the  fishery,  not  of  the  plaintiff,  but  of 
'^  the  defendant " — I  apprehend  it  would  be  the  duty  of  the  Judge 
to  record  that  finding  as  a  finding  for  the  defendant,  upon  the  two 
first  issues,  and  that  it  would  be  impossible  to  disturb  it  on  the 
ground  that  the  question  was  not  rightly  dealt  with  by  the  jury. 
Such  a  finding  would  not  have  been  suited  to  the  issues  in  BlewiU  v. 
Tregonning;   but  such  a  finding  would  be  perfectly  adapted  to 
the  issues  in  the  present  case.    In  an  old  and  remarkable  authority — 

(a)  3  Ad.  &E.  554. 
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T.  T.  1859'  that  in  which  it  was  held  that  jurors  should  not  be  fined  for  a  wron; 

« — ^ '    verdict — BuiheVs  case  {Vaugkan's  Rep^  p.  150),  it  is   laid  down 

that   '*  The  legal  verdict  of  a  jary  to  be  received  ia,  finding  for 

wiNGFiELD.  "  the  plaintiff  or  defendant.  What  they  answer,  if  asked,  to  qae^- 
"  tions  concerning  some  particular  fact,  is  not  of  their  verdict  essen- 
"  tiallj,  nor  are  thej  bound  to  agree  in  such  particulars.  If  thej 
*'  all  agree  to  find  their  issue  for  the  plaintiff  or  defendant,  ther 
*'  may  differ  in  the  motives  wherefore ;  as  well  as  Judges,  in  giving 
*' judgment  for  the  plaintiff  or  defendant,  may  differ  in  the  reasons 
'*  wherefore  they  give  that  judgment,  which  is  very  ordioair.' 
The  same  view  is  clearly  expressed  by  Mr.  Justice  Maule  (and  is 
also,  I  think,  indicated  by  Lord  Chief  Justice  Tindal),  in  Dawt* 
V.  Lowndes  (a).  The  direction  called  for  in  the  present  exception 
appears  to  me  to  state,  with  great  precision,  the  three  main  elemenU 
for  the  consideration  of  the  jury;  first,  that  of  long-continued 
exclusive  enjoyment ;  secondly,  that  of  the  existence  of  a  person  com- 
petent to  make  the  grant;  thirdly,  the  question  of  fact  (the  subject 
of  the  proposed  presumption)  whether  such  a  grant  was  made.  The 
form  of  the  requisition  cannot  be  distinguished  from  that  of  the 
instruction  to  the  jury,  which  was  approved  and  upheld  in  Gray  v. 
Bond  (h). 

The  plaintiff's  Counsel  contended,  in  the  argument  before  us,  for  tbe 
proposition,  as  a  general  one  applying  to  all  claims  to  corporeal  or 
incorporeal  hereditaments  (save  as  to  ways,  easements  and  rights 
which  may  be  exercised  by  one  person  in  the  land  of  another),  that 
a  presumption  of  a  grant  or  conveyance  cannot  be  made  except  to 
fortify  a  rightful  title  ;  and  Doe  v.  Cooke  (c)  was  cited.     That  case 

(a)  1  M. &  Gr.  479,  480;  S.  C,  1  Scott,  N.  R.,  328 ;  see  5  Bing.,  N.  C,  16i. 
182-^;  7  Scott,  21,66,  68. 

(Jb)  2  Bro.  &  Bing.  667 ;  S.  C,  5  B.  Moo.  327.  See  the  obsenrations  of  Lord 
Wcndeydale,  in  Wright  t.  Walker  (1  Cr.,  M.  &  B.  217)  ;  in  JenAsJtf  y.  Earve$ 
(i&.  894);  and  in  St,  Mary  Magdalen* t  College  y.  Attorney- General  (3  Jar., 
N.  S.,  675);  of  Tindal,  C.  J.,  in  Tenny  y.  Jones  (10  Bing.  80);  of  Pollock, 
C.  B.,  in  Gihon  r.  Doeg  (2  Exch.,  N.  S^  623);  the  findings  of  the  joiy  in  Beg- 
r.Petrie  (4  £11.  &  Black.  743);  see  Reg.  y.  Eastmark  (U  Q.  B.  877);  &nd 
the  question  left  to  the  jniy  in  7^  Duke  of  Beaufort  y.  Mayor  of  Swatuea 
(3  Exch.  414). 

(c)  6  Bmg.  174;  S.  C,  4  M.  &  P.  411 ;  see  this  class  of  cases  referred  to, 
3  Stark.  917,  n.  q. 
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determined  that,  in  favour  of  a  defendant  in  an  ejectment,  and  to  T.  T.  1859. 

Ezch    C*ham 

defeat  the  title  of  the  lessors  of  the  plaintifT,  a  presumption,  from     ■'^— -^  * 

lilTTXJS 

possession  alone,  ought  not  to  be  made  of  the  re-conveyance  or 
cesser  of  a  mortgage  term,  which,  but  for  such  presumption,  would    wingfield. 
be  vested  in  one  of  the  lessors.    And  the  proposition  is  unquestion- 
able, as  applied  to  that  and  to  many  other  cases  in  which  the  pos- 
session is  not  inconsistent  with  the  right,  against  which  it  is  sought 
to  apply  the  presumption  (a).    But  if  the  proposition  be  understood 
as  afiBrming  that  continued  possession  of  an  incorporeal  heredita- 
ment (as  a  fishery),  to  the  exclusion  of  those  who,  but  for  a  former 
grantt  would  be  the  owners,  does  not  warrant  a  presumption  of 
such  grant  to  the  party  in  possession,  or  to  some  person  under  whom 
he  derives,  unUss  he  shows  a  title  which  he  seeks  to  fortify  by  the 
preemption,  the  proposition,  in  that  sense,  cannot  be  law.    It  is 
opposed  to  a  long  series  of  authorities,  some  of  which,  including 
The  Mayor  of  Bull  v.  Homer  (6),  have  been  cited  at  the  Bar.     It 
would  make  loss  of  title-deeds  a  forfeiture  of  property,  and  render 
it  impossible  to  establish  by  any  exclusive  enjoyment,  however  long, 
a  presumption  of  a  royal  grant  of  property  once  vested  in  the  Crown. 
It  has  been  sought  to  reconcile  this  proposition  with  the  familiar 
practice  of  presuming  a  grant,  from  uninterrupted  enjoyment  of  an 
easement  for  twenty  years,  by  suggesting  that  such  a  presumption 
is  not  made  against  the  title  to  the  land.    But  that  distinction  is, 
as  an  argument  for  this  purpose,  a  fallacy.    A  title,  in  fee-simple, 
to  the  land  is  a  title  to  the  whole  land  in  plenary  enjoyment.     The 
enjoyment  of  an  easemedt  in  the  land  is,  pro  tanio^  as  inconsistent 
with  that  plenary  title  as,  for  the  whole  land,  would  be  the  possession 
of'  the  land  itself.    The  first  act  of  enjoyment  of  a  way  over  land 
is,  in  contemplation  of  law,  equally  an  act  of  trespass  as  the  taking 
possession  of  the  land ;  and  at  the  end  of  twenty  or  a  hundred 
years'  enjoyment  of  the  way,  there  is  no  more  reason  to  refer  that 
enjoyment  to  a  lawful  origin,  in  a  grant  of  the  way,  than  there  is  to 

(o)  See  this  dass  of  cases  referred  to,  3  Starkie  on  £t.  917*  110^9;  and 
BMDoey.Pike  (3  B.  ft  Ad.  738) ;  Hatt  r.  Surtees  (5  B.  ^i  Ad.  eSI)  ;  Doer. 
Afi<cAeU(UQ.B.  1036). 

(6)  Ck)wp.  102-8,  9,  10;  see  the  cases  collected,  1  Taylor  on  £7.  129, 
et  teq. ;  3  Stark,  on  Ey.  914,  €t  seq. 
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T.  T.  1859.  refer  to  a  similar  origin  the  unintermpted  and  exclusive  enjaymait, 
Exch,  Ckanu 
^^  >^v-  ^*     for  a  similar  period,  of  a  fishery. 

U[TTIi£ 

^  For  all  these  reasons,  I  concar  in  the  opinion  that  the  judgment 

wiNGFiBLD.  of  the  Court  of  Common  Pleas  ought  to  be  affirmed. 


Lbfbot,  C.  J. 

In  this  case,  I  am  of  opinion  that  the  judgment  of  the  Conrt 
below,  allowing  the  second  exception,  should  be  affirmed.  As  I 
understand  the  defendant's  claim,  he  does  not  dispute  the  plaintiff's 
title  to  the  general  fishery  of  the  river  Moy,  but  only  claims  a 
partial  right  of  fishery  in  two  localities  at  full  tide  in  that  river, 
at  a  place  called  Scurmore,  of  which  he  is  the  landed  proprietcH'. 
Of  that  right  he  has,  in  my  opinion,  not  only  laid  a  foundation  for 
a  presumption,  but  has  given  evidence  which  may  not  improperly 
be  called  evidence  of  a  parliamentary  title.  By  the  Act  of  Settle- 
ment, there  is  a  provision  that  all  the  lands,  tenements  and  here- 
ditaments which  had  been  allotted  to  the  persons  thereby  called 
adventurers,  fbr  services,  of  which  they  were  in  the  actual  seisin, 
possession  or  occupancy,  on  the  7th  day  of  May  1659>  should  be 
confirmed  to  them,  and,  for  the  ascertainment  whereof,  proceedings 
were  to  be  taken  by  the  claimants  in  the  Court  of  Claims,  as 
thereby  directed ;  and,  upon  a  decree  of  such  Court,  a  patent  shonld 
be  granted  accordingly.  It  appears  that,  the  proper  proceedings 
having  been  taken,  a  decree  was  accordingly  obtained  from  that 
Court,  on  the  28th  of  December  1668,  by  Captain  Wingfield,  an 
ancestor  of  the  defendant,  ascertaining  hfs  right,  under  the  pro- 
visions of  the  Act  of  Settlement,  to  the  lands  of  Scurmore,  amongst 
others,  <*  with  all  and  singular  waters,  watercourses,  mills,  mill-seats, 
**  weirs,  fishings,  commodities,  appendances  and  appurtenances  to  the 
**  premises,  or  any  part  thereof,  belonging  or  in  anywise  apperiain- 
*'  ing,  or  therewith  usually  held,  occupied,  possessed  or  enjoyed ;  ** 
finding  also,  *Uhat  the  lands,  tenements  and  hereditaments  so 
"claimed  had  been  set  apart  and  set  out  to  the  said  Lewis  Wing- 
afield,  or  those  under  whom  he  claimeth,  for  their  service  as 
**  soldiers,  in  the  late  wars  of  Ireland,  and  were,  on  the  7th  day 
"of  May,  in  the  year  1659,   in  the  actual  seisin,   possession  or 


*' occupation  of  the  said  Lewis  Wingfield,  or  those  under  whom  T.  T.  1859« 

Exch,  Cham. 
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the  said  Lewis  Wingfield,  or  those  under  whom 
**  he  claimeth,  his  or  their  lessees  or  undertenants."  By  this  pro- 
ceeding,  his  title  was  established  as  of  the  7th  of  May  1659|  under  ^ 

the  Act  of  Parliament,  and  of  course  overreached  the  patent  to  Sir  winqfield. 
George  Preston,  of  1669 ;  and  it  is  observable  that  there  is  in  that 
patent  a  saving  for  ''  all  and  every  person  and  persons  who  have  had 
"any  decree  from  our  late  Commissioners- of  our  Court  of  Claims, 
"  in  our  said  kingdom  of  Ireland,  of  the  premises,  or  any  part 
"  thereof,  the  full  benefit  of  tiieir  respective  decrees."  Here,  then, 
surely  is  the  root  of  a  title,  with  which  the  evidence  of  possession 
given  by  the  defendant,  as  far  back  as  living  memory,  may  well 
connect  itself,  independent  of  every  other  presumable  title  which 
might  be  suggested.  It  must  also  be  recollected  how  strong  the 
evidence  of  user  and  possession  was,  as  having  been  exercised 
adversely  so  long,  in  the  very  presence  of  those  who  now  resist 
this  claim,  and  their  more  than  acquiescence,  by  the  purchase  of 
fish  from  time  to  time,  to  which,  if  there  be  anything  in  their 
present  claim,  they  were  entitled  as  their  own.  Under  these  cir- 
cumstances, I  cannot  doubt  that  it  was  erroneous  to  tell  the  jury 
there  was  nothing  to  warrant  them  in  finding  that  Colonel  Wing- 
field,  the  defendant,  had  a  title  to  a  several  fishery  in  Scurmore. 
«  Judgment  affirmed. 


VOL.  11.  14  I. 
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T.  T.  1860. 
Exchequer. 


DEXTER  V.  HAYES.* 

June  6,7.8,  *  ^       ^ 

11. 

STidence  of     This  was  an  action  for  the  disturbance  of  the  plaintiff  in  his  office 

ftctiiiff     in     E 

pnblic  office  is  of  public  weighmaster  of  butter,  for  the  town  of  Tipperary.    The 

tT^e^ury^  first  count  stated  that,  before  and  at  the  time  of  the  passing  of  the 

offl<»!  ^^^*  52  G.  3,  c.  134,  Tipperary  was,  and  still  is,  a  market-town  in  Ire- 

!n?^doer  ^^^^  wherein  butter  is  bought  and  sold,  and  exposed  to  sale ;  sod 

tid°^^  ^®  .  that  the  phiintiff,  after  the  passing  of  that  Act,  and  before,  dx.,  was  ap- 

issoe    by   the  pointed,  pursuant  to  the  said  Act,  sole  public  weighipaster  of  batter 

the     appoint-  for  that  town,  and  from  thence  had  been,  and  still  was,  lawfaUj 
ment    u     re- 
quired  to  be  possessed  of  said  office,  and  entitled  to  certain  fees  and  emolumeots 
nnder  seal. 
Snch     eTi-  &PPGi^°i°g  thereto ;  and  that  while  the  plaintiff  was  so  possessed 

dence  of  acting  ^f  ^^^t  office,  the  defendant,  on  the  21st  of  October  1859,  and  at 
raises   a    pre- 

S"h**f "  *^**  ^^^^^  times,  without  any  right  or  lawful  authority,  did  exercise  the 

ties   necessary  said  office  of  public  weighmaster  for  the  said  town,  and  did  take 
to   be  com- 
pleted to  an-  divers  fees  and  emoluments,  perquisites  and  profits  belonging  to  the 
thorise   sach 
acting  have      said  office,  and  therebj  hindered  and  disturbed  the  plaintiff  from 

with.  exercising  the  said  office  in  as  full  and  ample  a  manner  as  he  other- 

f  A^^Y^^^ff  ^^®  might,  to  the  plaintiff's  damage,  &c.     The  second  count  stated 

that  he  was  ap-  that  the  plaintiff  was  lawfully  possessed  of  the  said  office  of  pahU^ 
pointed   in  • 

1859,  and  the  weighmaster,  whereby  great  gains,  &c.,  were,  and  still  of  right  ought 
fact  of  a  sub- 
sequent exer-  to  be,  received  by  him ;  yet  the  defendant,  without  any  lawful  aotho- 
cise   of  the 
ofRce^Btld,  rity,  had  opened  a  public  weigh-house  in  the  said  town  of  Tipperary, 

to  the  juiy  of  &nd  had  received  there  certain  fees,  viz.,  two  pence  for  each  firkin 

an^office^  ""^     weighed  in  said  weigh-house,  whereby,  &c.     The  third  count,  after 
*  though  the 
plaintiflTs  title 

was  trayened,  and  he  admitted  that  he  had  acted  without  title  for  seren  years  pre- 
viously to  1869. 

An  inland  town,  from  the  market  of  which  butter  is  conveyed  direct  for  the 
foreign  market,  is  not  a  "  place  of  export  from  whence  butter  is  commonly  shipped 
for  exportation,**  within  the  meaning  of  the  52  G.  3,  c.  134,  and  7  &  8  G.  4,  c.  61. 

*  Before  Fitzoxeald  and  HnoHXi,  BB. 
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Stating  that  the  plaintiff  was  possessed  of  the  office  and  entitled  to  T.  T.  1860. 
the  emoluments  thereof,  complained  that  the  defendant  wrongfully     S.L4— ^ 
employed  his  servants  and  agents  to  stand  near  the  plaintiff's  weigh- 
house,  for  the  purpose  of  enticing  away  therefrom,  and  inducing  not 
to  resort  thereto,  divers  farmers  and  others  who  otherwise  would 
have  resorted  to  same ;  and  that  the  defendant's  said  servants  and 
agents  did  stand  near  the  plaintiff's  weigh-house,  and  did  entice 
away  from,  and  itaduce  not  to  resort  thereto,  farmers  and  others  who 
otherwise  would  have  resorted  thereto,  and  would  have  given  plaintiff 
certain  fees,  and  thereby  disturbed  the  plaintiff  in  his  office,  &c. 
The  fourth  count  was  for  money  had  and  received.     The  material 
defences  were  the  following : — First,  that  the  plaintiff  was  not  duly 
appointed  public  weighmaster  of  the  town  of  Tipperary,  pursuant 
to  any  Act  of  Parliament,  nor  at  all  lawfully  appointed  to  or  pos- 
sessed of  the  office,  nor  entitled  to  the  fees  and  emoluments  thereof. 
Third  defence :  as  to  the  second  and  third  counts,  that  the  plaintiff 
was  not  lawfully  possessed  of  the  said  office  of  public  weighmaster, 
as  in  those  counts  respectively  alleged.     Eighth  defence :  as  to  so 
much  of  the  first  count  as  alleged  that  the  defendant  took  fees  and 
emoluments  belonging  to  the  plaintiff,  and  to  so  much  of  the  second 
count  as  alleged  that  the  defendant  took  fees  to  which  the  plaintiff 
was  entitled,  and  as  to  so  much  of  the  third  count  as  alleged  that 
defendant  prevented  any  persons  from  resorting  to  the  weigh-house 
of  the  plaintiff,  and  from  pajring  him  the  fees  to  which  he  was  en- 
titled— *'  That  the  plaintiff  was  not  at  any  time  before  the  commence- 
"  ment  of  this  action  legally  entitled  to  demand  or  be  paid  any  fees 
"  for  the  weighing  of  any  butter,  as  such  public  weighmaster  of  said 
'*  town ;  £<yr  defendant  says  that  there  was  not,  at  the  time  of  the  ap- 
*'  pointment  of  the  plaintiff  as  such  weighmaster,  or  at  any  time 
"  since,  up  to  or  at  the  commencement  of  this  suit,  any  taster  of  butter 
"  appointed,  pursuant^  to  the  provisions  of  the  statute  in  that  behalf, 
'*  to  taste  and  approve  butter  in  said  town  of  Tipperary ;  and  the 
"  defendant  further  says  that,  until  the  butter  was  tasted  and  ap- 
"  proved  of  by  a  taster  appointed  for  said  town,  in  pursuance  of  the 
''  statute  in  that  behalf  the  plaintiff  was  not  legally  entitled  or 
"  empowered  to  weigh  any  butter  in  his  character  of  public  weigh- 
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T.  T.  1660.  <<  master  of  butter  for  the  said  town,  or  to  demand  or  be  paid  mnj 
''  fees,  emolaments,  perquisites  or  profits  for  the  weighing  of  butter 
**  in  said  town,  as  such  public  weighmaster  as  aforesaLd."     Beplica- 
tion  to  eighth  defence— That  plaintiff  was  appointed  public   weigh- 
master of  butter  for  the  town  of  Tipperary,  after  the  passing  of  the 
7  and  8  G,  4,  c.  61,  and  that  the  said  several  acts  of  the   de- 
fendant were  done  subsequent  to  the  passing  of  that  Act ;  and  that 
the  said  town  of  Tipperary  is  not  a  seiq^ort,  nor  a  place  of  export 
from  which  butter  is  commonly  shipped  for  exportation «      Upon 
these  pleadin|;s  the  following  issues^  material  for  the  purposes  of 
this  report,  were  settled : — ^First.  Was  the  plaintiff  duly  appointed 
to  or  possessed  of  the  o£Sce  of  public  weighmaster  of  butter  for  the 
town  of  Tipperary,  or  entitled  to  the  fees  and  emoluments  apper- 
taining to  said  office,  or  to  the  plaintiff,  as  such  public  weighmaster, 
as  in  the  first  paragraph  of  the  plaint  alleged  ?     Thirdly.  Was  the 
plaintiff,  lawfully  possessed  of  the  office  of  public   weighmaster  of 
butter  for  the  said  town  of  Tipperary,  as  in  the  second  and  third 
paragraphs  of  the  plaint  alleged  ?     Tenth.  Is  the  town  of  Tipperary 
a  seaport  or  place  of  export  of  butter,  within  the  meauing  of  the 
Statutes  in  that  behalf?    At  the  trial,  before  Gbxekb,  B.,  at  the 
Spring  Assizes  for  the  county  of  Waterford,  the  plaintiff  was  ex- 
amined as  a  witness  on  his  own  behalf^  and  proved  the  disturbance 
in  his  office  by  the  defendant.    He  stated  that  he  had  been  acting 
as  weighmaster  of  butter  for  the  town  of  Tipperary  since  1852; 
that  he  had  a  weigh-house,  beams  and  scales  and  every  requisite,  and 
charged  three  pence  per  firkin  for  weighing,  up  to  the  date  of  his 
appointment,  21st  of  October  1869  ;  that  on  market  days  he  charged 
four  pence  per  firkin,  the  additional  penny  going  to  the  owner  of 
the  tolls ;  that  after  his  appointment  on  the  2lBt  of  October  1869* 
he  only  charged  two  pence  per  firkin,  as  he  was  advised  that  this 
was  the  legal  charge ;  that  the  defendant  opened  a  weigh-house  in 
July  1859,  and   weighed  butter,  charging  two  pence  per   firkio. 
He  also  stated  that  Tipperary  was  not  a  seaport  town ;  that  ships 
never  came  there,  but  added  that  it  was  a  place  of  export  from 
which  butter  was  commonly  shipped.      On  cross-examination  be 
admitted  that  he  had  charged  three  pence  per  firkin  from  1852  to 
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18599  without  anj  appointment,  and  while- there  was  another  weigh-  T.  T.  1860. 

Exchequer, 
master  in  existence,  a  persoA  named  Mansergh,,  who  was  induced  to 

retire,  in  consideration  of  a  payment  of  £5.  That  after  October 
1859»  he  acted  just  as  he  did  before,  except  that  he  charged  one 
penny  leas.  He  was  also  cross*examined  on  some  matters  going 
to  his  credit,  and  when  re-examined  on  those  points  he  stated  that 
he  had  been  appointed  weighmaster  on  the  21st  of  October  1859* 
by  the  votes  of  twenty-one  Magistrates. 

The  plaintiff  closed  his  case  without  giving  any  documentary 
proof  of  his  appointment,  or  of  his  having  complied  with  the  require- 
ments of  the  52  G.  3,  c.  134. 

Counsel  for  the  defendant  then  called  for  a  nonsuit,  or  a  direction 

on  the  issues  involving  the  validity  of  the  plaintiff's  title  to  the  office. 

His  Lordship  held  that  there  was  evidence  to  go  to  the  jury  of 

a  due  appointment  pursuant  to  the  statute,  but  reserved  liberty  to 

the  defendant  to  move  to  enter  a  nonsuit  or  a  verdict  for  him. 

The  defendants'  case  was  then  opened,  and  evidence  was  given 
by  several  of  the  witnesses  produced  on  their  behalf,  that  the  prac- 
tice of  the  butter  buyers  was  to  close  the  casks  in  Tipperary,  and 
send  them  direct  to  parties  in  England,  without  any  intermediate 
dealing  at  the  port  of  actual  shipment,  and  that  the  Railway  gave 
through  tickets  to  the  consignor  in  Tipperary. 

The  learned  Baron  then  charged  the  jiiry,  and  left  the  issues 
involving  the  plaintiff's  title  to  them  as  questions  of  fact. 

The  jury  found  for  the  plaintiff,  on  all  the  issues  except  the  tenth, 
and  assessed  the  damages  at  £50 ;  and  upon  the  tenth  issue  they 
found  for  the  defendant,  under  his  Lordship's  direction,  that  Tip- 
perary was  a  place  of  export  for  butter,  within  the  meaning  of  the 
statute. 

J.  E.  Walihy  in  Easter  Term,  obtained  a  conditional  order  on 
the  part  of  the  defendant,  to  enter  a  nonsuit  or  a  verdict  for 
the  defendant,  pursuant  to  leave  reserved,  and  that,  notwithstanding 
the  findipgs  on  the  other  issues,  a  general  verdict  and  judgment 
should  be  entered  for  the  defendants,  grounded  upon  the  finding 
on  the  tenth  issue,  or  that  judgment  should  be  entered  for  the 
defendants  as  to  all  the  causes  of  action  covered  by  the  eighth 
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T.  T.  1660.  defence,  and  that  judgment  sbonld  be  arrested  as  to  the  remaining 
^^-     causes  of  action,  or  for  a  new  trial,  on  the  ground  of  misdirection  of 
the  learned  Judge,  and  that  the  verdict  was  against  the  weight  of 
evidence. 

A  conditional  order  was  also  obtained  by  R,  Armstrong^  on  the 
part  of  the  plaintiff. 


DXXTER 
HATES. 


R.  Armitrongy  with  him  C  H,  Hen^hili,  for  the  plaintiff. 

There  was  evidence  to  go  to  the  jury,  on  the  first  issne,  of  a 
due  appointment  of  the  plaintiff,  pursuant  to  the  2nd  section  of  the 
52  (?.  3,  c.  134.     That  Act  requires  an  appointment  under  the 
hands  and  seals  of  the  Justices.    We  admit  no  such  appointment 
was  proved,  but  the  plaintiff  himself  swore  he  was  appointed  by 
twenty-one  Magistrates.    Upon  the  direct  examination  he  did  not 
say  anything  about  his  appointment,  and  he  was  not  cross-examined 
on  the  point.    The  statement  that  he  was  appointed  by  twenty-one 
Magistrates  was  made  on  re -examination.    That  was  evidence  to 
go  to  the  jury  of  a  due  appointment.    Again,  he  proved  that  he 
acted  in  the  office  and  charged  fees;     That  was  evidence  to  go  to 
the  jury  of  a  due  appointment,  as  against  a  wrong-doer,  though  the 
appointment  was  directly  in  issue:   M^Mahon  v.  Lennard{Q%  in 
which  the  Lord  Chancellor  says,  at  p.  1000: — '*  There  is  no  doubt 
"  that,  in  the  case  of  a  public  officer,  it  is  in  general  not  necessary  to 
*^  show  his  appointment,  but  his  acting  in  the  office  will  be  sufficient 
"  proof,  and  that,  whether  the  question   arises   incidentally,  or  is 
'*  directly  in  issue."    The  evidence  of  all  the  witnesses  pre-supposes 
the  appointment ;    it  was  assumed  throughout  the  entire  case.    In 
M'Gahey  v.  Alston  {b\  the  title  of  the  plaintiff  was  traversed  as 
here,  and  it  was  held  that  acting  in  the  office  was  evidence  of  an 
appointment.     Doe  v.  Barnes  (c)  is  an  authority  to  the  same  effect. 
There  are  cases  in  which  it  has  been  held  that  the  presumption  of  a 
due  appointment,  arising  from  the  exercise  of  an  office,  was  rebutted 
by  other  evidence  in  the  same  case :  Smith  v.  Cartwright  (d) ;  Rex 

(a)  6  H.  L.  Cm.  970 ;  S.  C,  4  Ir.  Ck>m.  Law  Bep.  16;  5  Ir.  Com.  Law  Rep.  209. 
(6)  2  M.  ft  W.  206.  (c)  8  Q.  B,  1087. 
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y.  VereUt  (a).     In  the  first  of  these  cases  the  plaintiff  put  in  a  T.  T.  1860. 

Exeheqtur* 
docnment  as  proof  of  his    appointment,   which  inyalidated  the 

presumption ;    and  in  the  other  the  presumption  was  completely 
rebutted   by  the   defendant's  evidence. — [Fitzqbrald,   B.     The 
question  here  is,  whether  you  did  not  yourself  rebut  the  presump- 
tion,   by  admitting  an   illegal   acting  for   seven   years   prior  to 
October  18590 — ^^ »  ^®  proved  a  change  in  the  plaintiff's  charge 
subsequently  to  October  1859*     That  only  goes  to  the  weight  of 
the  evidence.     It  may  have  thrown  suspicion  on  the  appointment, 
but  that  was  a  question  for  the  jury.     The  exercise  of  the  office  also 
raises  a  presumption  that  the  plaintiff  took  the  necessary  oaths,  and 
complied  with  all  the  requisite  formalities :  Powell  v.  Milhum  {b). 
We  then  come  to  the  question  raised  by  the  conditional  order 
taken  by  the  plaintiff.    The  learned  Judge  directed  a  verdict  for  the 
defendant,  on  the  tenth  issue,  upon  the  ground  that  the  town  of 
Tipperary  was  a  *'  place  of  export "  for  butter,  within  the  meaning 
of  the  Butter  Acts,  and  that  there  was  no  taster  of  butter  for  the 
town.     We  submit  that  this  direction  was  wrong,  and  that  the  office 
of  taster  has  been  abolished  in  Tipperary,  and  towns  similarly  cir- 
cumstanced.    In  the  first  place,  it  is  opposed  to  the  ordinary  mean- 
ing of  language,  to  hold  that  Tipperary,  an  inland  town,  is  '*  a  place 
of  export,**   which  most  be  understood  to  mean   *'  a  place  where 
butter  is  shipped ; "  and,  in  the  second  place,  it  is  opposed  to  the 
language  of  the  statutes.    The  52  G.  3,  c.  134,  s.  2,  provides  for 
the  appointment  of  some  one  or  more  discreet  and  skilful  person  or 
persons  to  be  a  public  weighmaster,  or  joint  public  weighmasters, 
and  taster  or  tasters  of  butter,  in  every  city  and  town  corporate  in 
Ireland  (except  the  city  of  Cork),  and  in  every  seaport  or  place  of 
export  from  whence  butter  is  commonly  shipped  for  exportation 
from  Ireland,  and  in  every  market-town  wherein  butter  is  bought 
or  sold  or  exposed  to  sale  for  the  purpose  of  trade.     The  7  &  8  &.  4, 
0. 61,  8. 1,  after  reciting  those  provisions  of  the  52  O.  3,  c.  134, 
enacts,  that  '*  So  much  of  the  said  recited  Act  as  relates  to  the 
"  appomtment  of  tasters  of  butter  in  any  city,  town  corporate  or 
'*  market-town  in  Ireland,  not  being  a  seaport  or  plaoe  of  export, 
(«)  3  Camp.  432.  (6)  2  Wm.  BL  861. 
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T.  T.  1860.  "  and  as  relates  to  the  duties  to  be  performed  by  sach   tasters  of 
•*  butter  in  any  sueh-city,  town  corporate  or  market-town,  not  being 
"  a  seaport  or  place  of  export,  and  as  relates  to  the   tasting  and 
«  proving  casks  of  butter  within  any  such  city,  town    corporate, 
"  borough  or  marked-town  as  aforesaid,  not  being  a  seaport  or  pUce 
"  of  export,  shall  be,  and  Uie  same  i^  hereby  repealed.**     That 
section  abolishes  the  office  of  taster  in  Tipperaiy,  unless  it  is  a  sea- 
port or  place  of  export.    "  Seaport "  and  "  place  of  export  *•  are  used 
as  synonymous  terms.    In  several  of  the  sections,  as  in  the  ISth, 
14th,  17th  and  18th,  where  seaports  were  plainly  within  the  con- 
templation of  the  Legislature,  the  word  "  place  of  export  **  is  atone 
used.    The  20th  section  enacts  that,  if  "  Any  land-waiter,  or  other 
«  revenue  officer  entrusted  with  the  lading  or  putting  on  board  any 
•*  butter,  for  the  purpose  of  being  exported  from  Ireland,  shall  per- 
««  mit  or  suffer  any  cask  or  casks  of  butter  to  be  shipped  or  laden  on 
"  board  any  ship,  boat  or  vessel,  in  order  to  be  exported  as  mer- 
<'  ohandise,"  save  as  mentioned,  '*  without  having  been  previouslj 
<*  weighed,  branded  and  marked  by  the  weighmaster  of  the  seaport 
*'  or  place  of  export  where  such  butter  shall  be  shipped    or  put 
**  on  board,"  he  shall  incur  the  penalty  therein  mentioned.      Tbst 
shows  ^'  place  of  export "  means  a  place  where  there  are  ships.     !< 
will  be  contended  that  ''place  of  export"  means  any  plaoe  where 
butter  is  made  up  for  the  purpose  of  being  sent  abroad ;  but  to 
take  butter  made  up  in  inland  towns,  for  shipment  in  Dublin,  out  oi 
the  provisions  of  that  20th  section,  it  was  enacted  by  the  7  &  8  (ff.  i 
c.  61,  s.  2,    ^  That  nothing  in  the  52  G.  3,  c  134,  contained,  shsll 
*'  extend  to  oblige  the  proprietor  of  any  butter  conveyed  to  tbe 
''  city  of  Dublin  for  shipment  there  to  subject  said  butter  to  inspec- 
*'  tion  and  branding  in  the  city  of  Dublin*  unless  such  .butter  be 
«<  sold  or  exposed  for  sale  in  the  said  city."      Further,  Uie  2iid 
section  of  the  62  G.  3,  c.  134,  itself  puts  a  construction  on  ^  place 
of  export;"  the  words  are  *' every  seaport  or  place  of  export  from 
whence  butter  is  commonly  shipped  for  exportation." 

Lastly,  the  action  is  maintainable,  although  there  ought  to  be  ft 
taster.    If  the  plaintiff  were  appointed  a  weighmaster,  he  was  ^ 
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faeio  taater.   Tasting  is  merely  a  function  of  the  office  of  weigbmas*  T.  T.  I860. 


ter :  Kelly  7.  Molony  (a) ;  and  he  might  be  disturbed  in  his  office  of 
weighmaster,  for  the  statute  gives  distinct  fees  for  weighing  and  tasting. 

•/.  E.  Walsh  and  J.  Harris^  contra. 

There  was  no  evidence  to  go  to  the  jury  of  a  due  appointment. 
The  authorities  in  which  acting  in  an  office  has  been  held  evidence 
of  a  due  appointment  to  it  proceed  upon  the  principle  that  it  can- 
not be  supposed  that  any  man  would  venture  to  intrude  himself  into 
a  public  situation  which  he  was  not  authorised  to  fill:  1  Taylor, 
s.  139*  If  ere  the  plaintiff  admittedly  acted  illegally  from  1852  to 
1859 ;  and,  therefore,  the  whole  basis  of  the  rule  fails. — [Fitzoer- 
ALDy  B.  TherQ  appears  to  have  been  a  change,  marked  by  a 
difference  in  the  charge  of  fees,  in  the  year  18590 — There  is  not 
one  moment  of  undisputed  acting  in  the  case,  to  lay  before  the  jury 
as  evidence  of  an  appointment ;  and  there  is  no  case  where  acting 
during  a  period  when  the  title  was  in  dispute  was  held  evidence. 
— [Fitzgerald,  B.  You  never  questioned  his  office.  Infringing 
his  office  is  one  thing,  disputing  his  title  is  another.] — We  did  what 
was  inconsistent  with  his  title.  It  would  be  absurd  to  say  that  a 
man  may  assume  office  for  a  few  hours,  and  then  sue  another  for 
doing  the  same  thing,  relying  on  his  acting  as  evidence  of  an 
appointment.  It  can  make  no  difference  whether  there  is  an  a9tual 
dispute  of  title,  or  a  denial  by  the  one  of  the  legality  of  that  which 
the  other  asserts  to  be  legal.  In  1  Taylor,  s.  142,  it  is  treated  as 
doubtful  whether  the  rule  at  all  applies  to  a  case  where  the  question 
of  appointment  is  directly  in  issue.  In  Collins  v.  Carnegie  (6),  in 
an  action  for  slander,  which  consisted  in  a  denial  of  the  plaintiff's 
title  to  Doctor  of  Medicine,  it  was  held  that  proof  of  acting  was 
insufficient — [Fitzgerald,  B.  Does  that  apply  to  a  public  office  ?] 
— Smith  y,  Cartwright  was  the  case  of  a  public  office.  There,  it 
was  held  that  the  inference  from  acting  ceased  as  soon  as  it  was 
shown  that  the  acting  had  reference  to  something  else  than  a  legal 
appointment.  That  principle  exactly  applies  to  the  present  case. 
In  M*Mahon  y.  Lennard,  the  decision  of  the  Judges  was,  that  there 
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(a)  4  Ir.  Com.  Law  Rep.  413. 
VOL.  11. 


(6)  1  Ad.  &  £1.  695. 
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T.  T.  I860,  was  no  case  to  go  to  the  jury.    The  obeerraikm  referred  to  b  a 

' dieimm  of  the  Lord  Chancellor.     Farther,  it  ia  dilicalt  to  see  bo» 

acting  shown  to  hare  arisen  prior  to  the  appointment    in  qoestici 
can  be  treated  as  evidence  of  a  dae  appointaient.    The  ^vritUioldki 
bj  the  plaintiff  of  his  appointment  ought  also  to  raise  a  presampt.>.-3 
against  him.    ETidenee  of  acting,  upon  which  a  jury  cao  ocily  fooci 
a  conjectare,  ought  not  to  be  left  to  them :  Avewy  t.  Btf^ffden  (a) : 
ttMoham  ▼.  LemmardiP) ;  wheie  it  is  said,  ^'That  if  tlie  e^idenff 
**was  such  that  the  jury  could  conjecture  only,  and  noC  judge,  a 
**  ought  not  to  go  to  the  jury ;  that  the  omms  was  on  the  p^trtj  offer- 
**  ing  the  evidence,  and  that,  if  he  only  ofiered  evidence  fxawistec: 
**  with  either  supposition  or  fact,  he  was  not  entitled  to  hAvre  it  pm 
''to  the  jurr-     Again,  the  52  (?.  3,  c  134,  requires   oertuo  act? 
to  be  done,  and  formalities  to  be  complied  vrith,  before  the  appoint- 
ment is  perfected ;  aod  no  case  has  been  cited  in  which  mere  acuc^ 
was  bekl  sufficient,  where  an  appointment  nnder  hand  and  seaU  ^^ 
particular  statutable  formalities,  was  neceaaary  to  the  validiiy  of  tlK 
appointment — [FrrzGEaAi.i>,  B,     The  authoritias  aeem  to  go  upoD 
a  prino-ple  which  equal' j  applies  to  that  eaae,  becaosn    they  are 
fouaied  on  the  prersumption  :hat  no  one  would  act  without  aothontj]. 
Then  arises  the  question  upon   which  we  have  got  m    verdict, 
rix^  whether  Tipj^erary  is  a  •'place  of  export.*     We  mast  suppose 
that  the  Legi>U:un^  h;id  iozcc  mtnining  in  the  vrords  they  used; 
bat  if  -  seaport  *  and  •*  pljice  of  export  *  are  synoayoM,  '•^^7  ■" 
tb.e  two  expressions  u;ied  &i  ihrvMi^  the  statute?     Some  sectiom 
ot  the  ^:i   G«  X   c  134,  were   rvicired   to^  in  which   **"  place  of 
exjvvrt  "  was  alone  usesl.     TLa;  tr-uiaeti  would  have  aome  weight, 
If  i>e  wv>r\l  **j^aport*  >nrn:  alvae  us^d.      The   nse  of  the  more 
^t-;c  ntl  terui  prv^vx^s  noihiri:.  TLe  5v>:h  section  h»  referenee  only  to 


wb  i«  wTfcs  done  by  castoiM-boa>e  o^.cers^  What  eoold  be  the  mean- 
i? »  vvf  W«Tin$  v>ut  tbt^  voc^s  **  :;v>«i  vheace  batter  is  commoDlj 
shipped,"*  in  tbe  I  si  $*v^K-a  of  the  7  Jt  $  G-  C  c  6<X  if  it  were  not 
K"  put  ^^gi^VM^*  iu  dinect  vN>u;r%::<:;u-;ioa  to  -piwe  of  export?" 
•^  l^4^v  o5  e\|v>rt  '^  wK^A:v^  *r.Y  ^  \.v  :  -  «  -.: -i  goods  are  made  up  to 
W  ^t't  tv^  a  Kvrrijn  nt^riei. 


^*^  ci  Kt  A  ¥5t.  ^r^ 


.r  «  tt.  L  Cte. 
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They -also  cited  Walton  v.  Gavin  {a);  Connell  v.  Curtis  {h)\  T.  T.  I860. 
Marshall  v.  Lamb  (e) ;  Berryman  v.  Wise  (d) ;  Regina  v.  Grim-     v.-^, '. 

•        ,  V  DEXTBB 


C  ZT.  Hemphillj  in  reply. 


Cur.  acf.  vtt//. 


FiTZGBBALD,  B. 

This  is  an  action  brought  by  Dexter,  who,  in  the  first  paragraph 
of  the  plaint,  alleges  himself  to  be  the  public  weighmaster  of  butter 
for  the  town  of  Tipperary,  duly  appointed,  pursuant  to  the  52  G.  3, 
c  134,  and  complains  of  a  disturbance  in  his  office  by  the  defendant 
Hayes,  in  exercising  the  office,  and  taking  the  fees  pertaining  to  it. 
In  the  second  paragraph,  he  alleges  himself  to  be  possessed  of  and 
entitled  to  the  office,  and  complains  that  the  defendant  opened  a 
public  weigh-house  for  butter  in  the  town  of  Tipperary,  and  took 
the  fees  payable  under  the  statute  to  him  as  public  weighmaster. 
By  the  third  paragraph  he  also  alleges  himself  to  be  possessed  of  and 
entitled  to  this  office,  and  complains  that  the  defendant  employed 
servants  to  stand  near  his  weigh-house,  and  prevent  persons  from 
coming  there  to  have  their  butter  weighed ;  who  did,  accordingly, 
prevent  persons,  and  so  deprive  the  plaintiff  of  the  fees  which  he 
otherwise  would  have  received  as  such  public  weighmaster.  By  a 
fourth  paragraph  he  claims  money  had  and  received  by  the  defend- 
ant to  his  use. 

To  this  plaint  several  defences  have  been  pleaded  by  the  defend- 
ant ;  those  appearing  to  me  material  are : — First ;  a  traverse  of  the 
plaintiff's  appointment,  pursuant  to  the  statute  52  G*  3,  c.  134,  on 
which  there  is  an  issue  joined.  Second ;  traverses  of  the  several  dis- 
turbances alleged  in  the  plaint,  on  which  also  there  are  issues  joined. 
Third  ;  defences,  in  the  nature  of  special  traverses,  to  the  first  and 
second  paragraphs,  stating  in  substance  that  the  defendant,  with 
certain  other  butter  merchants  in  Tipperary,  did  weigh  butter  for 

(a)  16  Q.  B.  48.  (A)  2  Bing.  N.  C.  228. 

(c)  5  Q.  B.  1 15.  (rf)  4  T.  R.  366. 

(e)  10  Q.  B.  747. 
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^i»dli  ^^^  P««on«  selling  batter  to  them ;  thai  they  opened  for  tJbmt  pvpw 
^-^— '     •  private  weigh-houBe,  in  which  the  hotter  aold  to    tbem  «« 
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weighed  hy  private  servants  of  their  own,  and  that,  by  volan"^ 
arrangement  hetween  them  and  the  sellers  of  batter  to  tben»  a  s^ 
per  firkin  for  the  batter  weighed  was  paid  by  the  aeUers  ;  and  trv 
versing  distorbance  of  the  plaintiff  in  his  olBce  otherwise.  Oa  these 
defences  the  isssnes  framed  are»  whether  they  are  tme  in  mbsuiiee 
and  fact?  Fourth ;  a  foriher  defence  to  so  moch  of  the  first  thm 
paragraphs  of  the  plaint  as  complains  of  distorbance  bjr  taking,  or 
preventing  the  pbdnUff  finom  receiving,  the  fees  of  his  <iffioe,  th^: 
the^o  was  no  taster  of  hotter  daly  appointed  for  the  town  of  Tii^ 
rary,  and  that,  by  reason  thereof,  the  plaintiff  was  entitled  to  no 
fees  for  weighing  hotter. 

This  last  defence  is  founded  on  a  provision  of  the  statate  52  G.  1 
c  134,  by  which  the  doty  of  the  we«ghmaster,  in  respect  of  which 
fees  are  payable,  is  confined  to  weighing  hotter  which  had  bem  first 
tasted  and  aj^proved  of  by  a  taster  appointed  onder  that  Act. 

To  this  defence  there  is  a  replication,  that  the  provisiaos  of  tbe 
Act  5:2  G.  3,  c  134,  as  to  the  appMBtment  of  a  taster,  nnd  tbe 
tasting  and  appn>Ting  of  hotter  befoie  weighing  are  rqienled  bj 
the  statute  7  ^  $  &  4,  c  61,  except  as  regards  seaports  or  pbos 
of  export  whence  butter  is  cMnmonfy  shipped  for  exportation ;  and 
v>n  thi*  the  i»ne  joined  is,  whether  Tif^teraiy  is  a  place  of  export, 
wiihin  the  aK<ming  of  the  staiotes  in  that  bdialf  ? 

On  the  trial  before  my  Bivther  GnKK!aB,  at  the  laat  Spring  Assises 
iV>r  Watertor^  a  v>^rdkt  w»$  toani  tor  the  l^aintiff,  on  aO  the  issoes 
sMn<sl.  exvvis  the  Wt^  bat  sa\^evx  by  the  Jodge*s  kare,  to  be 
uinHxl  into  a  rerdkn  ^mt  the  d- tei«iA2t«  in  ease  this  Cooit  aboold  be 
vNt*  o;^^x>KMi  th^t  thrre  m^  a>>  enicac*  lo  go  tei4he  joiy  of  tbe  plain- 
t  T^  V  *\^j\>iai«»e*\t  to  tiie  o&.v  ot  p^Kic  wei^i^^aater  of  hotter.  Oo 
i^e  V*<:  w^^iew  whioh  t^  ti;e  tecxK  a  vyrdivt  was  food,  by  tbe  direc- 
iK-»  ot  t^H^  JlM3^\  K>r  tSe  ^^'?jijL2t^  V«x  s^^sVieet,  by  his  leave,  to 
W  *v!\xvl  u^K^  a  xrvavt  K>r  tV  jCjL^r.uf:  if  tbt  Cowt  aboold  be 
xM  VSV-KN4I  tSAt  *i».-\  ^,Tyc?v«  w:w  WTv\:^.  A  coeditioiial  orier 
V.Mi^'j   Kv^   v^Ai«^Ni   Vy    xW   ^\3^,iAyu   ^ss^^xri    to  the   ksve 

.  t>i  j^isL-  :«c  a  aew  trial  on 
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the  ground  that  the  verdict  for  the  plaintiff  was  against  evidence,  T.  T.  I860, 
and  the  weight  of  evidence ;  and,  a  conditional  order  having  heen  . 
obtained  by  the  plaintiff,  that  the  verdict  on  the  tenth  issue  should 
be  entered  for  him,  cause  was,  in  the  last  week,  shown  against  both 
orders,  before  my  Brother  Hughes  and  myself.     We  are  of  opinion 
that  the  cause  shown  against  the  conditional  order  obtained  by  the 
defendant  must  be  allowed,  and  that  the  cause  shown  against  the  con- 
ditional order  obtained  by  tlie  plaintiff  must  be  disallowed,  and  that 
order  made  absolute ;  the  effect  of  which  will  be,  that  there  will  be 
A  verdict  on  all  the  issues  for  the  plaintiff.     In  substance  the  ques- 
tions to  be N:onsidered  are: — First;   whether  there  was  evidence 
proper  to  be  left  to  the  jury  of  the  plaintiff's  appointment  as  public 
weighmaster  of  butter,  fer  Tipperary,   under  the  Act  52  G.   3, 
c.  134?     Secondly;  whether  the  verdict  for  the  plaintiff,  on  the 
defendant's  traverses,  general  and  special,  be  against  the  weight 
of  evidence?  .  Thirdly;  whether  Tipperary  be  a  place  of  export, 
within  the  meaning  of  the  Acts  52  G.  3,  c.  134,  and  7  &  8  (?.  4, 
0,61? 

First.— The  2nd  section  of  the  Act  52  G.  3,  c.  134,  provides  that, 
in  any  seaport  or  place  of  export  from  whence  butter  is  commonly 
shipped  for  exportation  from  Ireland,  such  place  being  no  city  or 
town  corporate,  and  in  every  market-town  wherein  butter  is  sold, 
or  exposed  to  sale,  for  the  purposes  of  trade,  the  Justices  of  the 
Peace  for  the  county  or  counties  in  which  such  seaport  or  place  of 
export  or  market-town  respectively  be,  at  some  General  Quarter 
Sessions  of  the  Peace,  under  their  hands  and  seals^  shall  nominate 
and  appoint  some  one  or  more  discreet  and  skilful  person  or  persons 
to  be  a  public  weighmaster  or  joint  public  weighmast^rs,  and  taster 
or  tasters  of  butter,  in  and  for  such  respective  place  of  export  or 
market-town.  By  the  6th  section,  each  and  every  public  weigh- 
master or  weighmasters,  so  to  be  nominated  and  appointed,  before 
he  or  they,  or  any  of  them,  shall  enter  on  the  exercise  of  his  said 
office,  shall  perfect  a  bond,  with  sufficient  security,  to  the  Justices 
of  the  Peace  of  such  county,  at  the  County  Sessions  where  such 
public  weighmaster  or  public  weighmasters  shall  be  so  appointed 
and   nominated,  in  such  penalty  as  the  said  Justices  shall   think 
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ible,  for  his  or  their  true  and  futbfal 
execotioD  of  his  or  tlieir  ofBee  ;  and  tbe  said  weigh ■■■utrr  or 
weiglunasterB  shaU  take  and  sofawribe,  befisre  tiie  said  J^ostices  o: 
the  Peace,  the  oath  of  which  a  form  is  giTen  bj  the  Act.  Bj  va 
t^th  section,  every  such  weighmaster,  befiwe  he  takes  on  hiimrff  ^ 
act  in  the  duties  of  his  office,  shall  file  or  lodge  soeh  bond  mod  oa:^ 
respeetivelj  in  the  office  of  the  Clerk  of  the  Peace  for  the  eonntj  in 
which  sach  wetghmaster  shall  act  as  such ;  and  the  said  Clerk  of 
the  Peace  shall  gire  to  the  partj  so  lodging  sodi  bond  and  oatl 
a  certificate  thereof,  in  which  shall  be  set  forth  the  names  an-i 
addresses  of  the  sureties  of  soch  bond ;  and  the  oath  or'affimaatiom 
so  subscribed  as  aforesaid,  shall,  bj  snch  Clerk  of  the  Peace,  be  keps 
and  preferred  amongst  the  public  records  off  his  office.  Bj  tbe  lOu^ 
section,  erery  person  who  shall  act  as  weighmaster  shall,  upon  tbe 
request  or  deoutnd  of  an j  Magistrate  or  merchant  or  bujer  of  batter 
produce  and  show  the  certificate  of  his  haTing  taken  snch  oath,  and 
giren  soch  securitr  respectiTeij.  Whether  Tippenry  be  or  be  not 
a  place  of  export,  it  is  n  market-town  ;  and  it  is  not  a  oty  or  town 
corporate. 

The  plaintiff  in  this  ease  gare  no  CTidence  of  any  a^MMntment 
under  the  hands  and  seals  of  the  Justices  of  the  Peace  of  the  ooantj 
of  Tipperary.  He  did  not  prore,  by  pfoductioa  of  the  certificate 
mentioned  in  the  Act,  or  ocherwiie^  thnt  he  had  entered  into  the 
bond,  or  taken  the  oath  lequin^d  by  the  statute.  He  did  give 
evidence  that,  since  the  21st  of  Octobo-  l$o9  np  to  the  time  of  the 
commencement  of  the  sniu  he  had  acted  in  the  town  of  Tipperaiy 
as  public  weidimaster  of  butter,  and  that  he  had  taken  the  fees 
allowed  bT  the  Act,  for  weighing  and  branding  casks  of  butter  firom 
persons  bnngiuj:  th^m  to  him  for  the  purpose,  and  which  fees,  by 
the  17sh  section  of  ihe  Act«  ar»  tW  the  weighing  and  branding  ertrj 
cask  of  buiter,  two  p^nce.  . 

On  the  part  of  the  defendant  it  is  iii$tsted  that,  though  in  genertl 
evidence  of  aciing  in  a  public  office  may  I*  cTidence  against  a 
wn>i^gHWr«  v4f  title  to  the  office,  this  k  not  applicable  to  n  case 
where  an  i^ue  is  dirvcilr  jvV^c^  on  the  appointment,  and  tbe 
«|^viutnient  is  r^Niuirvd  to  be  uuvUr  kic^  and  seal.     It  appears 
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to  me  that  the  case  of  M^Mahon  v.  Lennard{a\  and  the  cases  cited  T.  T.  I860. 

and  discassed  in  that  case^  establish  that  evidence  of  acting  in  a     h z. —  * 

public  office  is  evidence  to  go  to  a  jury  of  title  to  that  office,  even  in 
cases  where  the  title  is  directly  put  in  issue  by  the  pleading,  and 
though  the  appointment  must  be  under  seal. 

The  case  of  Smith  v.  Cartwright  (6),  mainly  relied  on  for  estab- 
lishing a  distinction  in  cases  where  the  appointment  must  be  under 
seal,  does  not  appear  to  me  to  be  any  authority  for  that  distinction. 
In  that  case  the  plaintiff  invalidated  the  presumption  arising  from  his 
acting  that  he  was  duly  appointed,  by  the  showing  of  an  appointment 
not  under  seal,  an  appointment  under  seal  being  necessary.    I  think 
that  the  same  cases  establish  that  evidence  of  acting  in  a  public 
office  also  raises  the  presumption  that  all  the  formalities  necessary 
to  be  completed  to  authorise  such  acting  have  been  complied  with, 
and  that  such  presumption  must  prevail,  if  not  encountered  by  evi- 
dence to  the  contrary.    And  I  cannot  but  think  that  this  is,  in  some 
respects,  a  peculiarly  fit  case  for  applying  such  presumption ;  because 
under  the  10th  section  of  the  Act,  it  was  competent  to  the  defendant, 
who  is  a  merchant  and  buyer  of  butter,  at  any  time  to  have  required 
the  plaintiff  to  produce  the  certificate  of  his  having  entered  into  the 
bond  to  the  parties  who  appointed  him,  and  of  his  having  taken  the 
oath ;  and  the  bond  and  oath,  if  existing,  are  themselves  of  record 
in  the  county  of  Tipperary,  so  that  no  difficulty  in  disproving  the 
plaintiff's  title,  and  encountering  the  legal  presumption,  really  exists 
in  the  present  case.     But  it  was  then  insisted  that  the  plaintiff  had 
himself,  by  his  own  evidence,  effectually  invalidated  the  presumption 
which  might  otherwise  arise  from  his  acting  in  the  office.     The  pre- 
sumption is,  that  no  man  would  be  guilty  of  the  illegal  act  of  exer- 
cising an  office  to  , which  he  is  not  entitled.     But  in  this  case  it 
appeared  that,  from  the  year  1852  continuously  down  to  the  time  of 
his  alleged  appointment  in  October  1859^  the  plaintiff  had  kept  a 
weigh-house  in  Tipperary,  had  there  weighed  butter  for  buyers  and 
sellers  thereof,  and  had  charged  for  such  weighing  a  fee  of  three  pence 
for  each  firkin  of  butter ;  there  being  during  all  that  time,  or  the 
greater  part  of  it,  a  public  weighmaster  of  butter  for  the  town,  and 

(a)  6  H.  L.  Cas.  970.  (6)  6  Bxch.  Rep.  927. 
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T._T.  1  wj.  Xkt  p&MMntlff  haviDg,  by  bis  ovb  ifwwanM,  so  title  to  tke  < 
SBcli  a  taat  h  v«s  mriMed  ihat  no  prcMBptioa  oC  ks>l  ^ 
eoaU  axiK  firoM  the  plaintiirf  sets  of  weigUng 
kns.  which  were  pud  bj  the  pablic  On  tiiit  pnt  of  tke  earn  I  have  <^ 
soBK  diScoltj ;  bat,  on  the  whole,  it  nppean  to  mt  thai  i 
crid^soe  in  the  ceee,  and  eridesiee  which  went 
to  the  joTf,  of  an  nppoiotment,  in /aei;  of  the  pUatif  to  the  oCk. 
ia  October  IS^  So  that  the  question  raieed  at  the  ekna  of  tL^ 
pfiin^f^f  eaae  was  not  so  moch  to  the  erideneCy  u  erideoee  o£  mr. 
appoiatBent  ia  £ul,  as  to  iu  bciDg  eri  j«nce  ot  a  d« 
othoe  the  appotnta«nt  in  £act,  acd  the  time  of  it, 
ihe  »cthig  fabeeqoeDt  to  that  time  5eems  to  me  to  be  eiidcace  c. 
the  iormaliST  of  the  appoLotment,  the  eiect  of  which  is  noC  dis- 
eLar*«d  fcj  the  prerioas  luwarraated  acts^  thoo«;h  its  wetgiu  HiaT 
be  dicir.ishe«L  An  appointment,  in  fact,  seeas  to  bm  to  have  been 
■  !■■!■(  i,  in  the  examination  and  crtws  eTimination  of  witiieaans 
daring  the  whole  of  the  plaiaiiCs  case,  an!  the  objectioo  was  not 
made  u2  its  cljae. 

Seeoodij* — On  the  trsTcrses,  general  and  special,  of  the  diatorb- 
anoe,  stated  in  the  first  and  second  paragraphs  of  the  plaint,  the  case 
stood  thas: — ^There  was  no  don\<  that  the  drfecdant  had,  with  oChcis, 
opened  a  wei^-faoose  for  b^itter  in  the  town  of  Tippeiaiy  ;  there 
was  no  doubt  that  he  and  his  associates  kept  that  weisb-hoose 
open  there  afier  the  plaintiffs  appoictaaent ;  that  thej  weighed 
butser  and  recciTcd  the  statatab«e  fee -of  two  pence  per  cask  lor  the 
weighing  of  it.  Bat  the  case  co  tLe  dctVadant's  part  was  this,  thtt 
he  and  his  associates*  batter  merchants  of  Tipperarj,  opened  this  as 
a^rtrale  wnfk  ioaje  for  tLe  wri^iLin^  of  bolter  sold  to  then  ss 
s;ich  batter  sBenrhants,  and  not  for  the  gyjlers  axid  bajeis  of  butter 
genexalW ;  that  the  butter  was  wei^ked  bj^i'inft  wisMnft  of  their 
own«  and  thait  tlie  pajmeat  of  ibe  sasas  ibr  weighing  by  the  ael- 
Wia  was  a  aieiv  mauer  of  Tv>Iuntar7  anmageaaent  between  ikemt. 
WlK'tlKMT  that  wa5  tnii»  in  soK^^ance  az»d  tact  was  the  real  qoestion 
for  the'junr ;  and  ukin^  into  cvHxsiicratkA  that  it  pRtsj  dearij 
api^ared  that  the  onW  cv^ditioa  on  vijch  sellers  of  butter  eonld 
dfMtl  wiih  tvr<»lv«  ot'  (ho  (miKi^Ntl  buuer  mei^taats  ia  Tippeiaiy, 
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was  that  those  sellers  should  not  weigh  the  hatter  at  the  public  T.  T.  1860« 
weigh-house,  but  should  weigh  it  at  the  defendant's  weigh-house,        '   equer» 
and  that  they  should  pay  to  the  defendant  and  his  associates  a  fee 
equal  in  amount  to  that  payable  under  the  statute  to  the  plaintiff^ 
I  cannot  say  that  I  think  the  jury  gave  a  yerdict  against  the  weight 
of  evidence  on  these  issues. 

As  to  the  traverse  of  the  disturbance,  by  the  defendant's  em-* 
ployment  of  servants  to  prevent  persons  from  going  to  the  plaintiff's 
weigh-house,  the  case  stood  thus : — There  was  clear  evidence  of  the 
establishment  of  the  defendant's  weight-house,  as  a  rival  to  the  weigh- 
house  kept  by  the  plaintiff  previous  to  the  plaintiff's  appointment. 
There  was  evidence  of  the  employment  by  the  defendant  of  the 
means  stated  in  the  third  paragraph,  previous  to  the  plaintiff's 
appointment ;  as  to  whether  the  means  were  or  were  not  employed 
subsequently,  there  was  contradictory  evidence.  Under  all  the 
circumstances  of  the  case,  it  does  not  appear  to  me  that  on  that 
contradictory  evidence  the  ju^  might  not  have  reasonably  found  as 
they  did ;  and  if  so,  the  verdict  ought  not  to  be  set  aside  as  against 
the  weight  of  evidence. 

Thirdly;  the  2nd  section  of  the  Act  62  G.  3,  c.  134,  already 
in  part  stated,  enacts  *^  That  in  every  city  and  town  corporate  in 
'^  Ireland  (except  the  city  of  Cork),  the  Chief  Magistrate  and  Alder- 
**  men,  under  the  seals  of  their  respective  corporations,  and  in  everjf 
*^  seaport  or  place  of  export  from  whence  butter  is  commonly  ship* 
^'  ped  for  exportation  from  Ireland,  such  place  being  no  city  or  town 
'<  corporate,  and  in  every  market^town  where  butter  is  bought  or 
'*  sold  or  exposed  to  sale  for  the  purpose  of  trade,  the  Justices  of  the 
*'  Peace  for  the  county  or  counties  in  which  the  seaport  or  place  of 
*'  export  and  market-town  respectively  lie,  at  some  General  Quartef 
"  Sessions  of  the  Peace,  under  their  hands  and  seals,  shall  nominate 
**and  appoint  some  one  or  more  discreet  and  skilful  person  or 
**  persons  to  be  a  public  weighmaster  or  joint  public  weighmasters 
"  and  taster  or  tasters  of  butter,  in  and  for  such  respective  city, 
**town  corporate,  place  of  export  or  market-town." 

The  15th  section  enacU  that  all  and  every  cask  or  casks  of 
butter  which  shall  be  brought  into  any  city  or  liberty  thereof, 
VOL.  11.  •  16 1- 
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town,  be  broagh:  to  aoaie  one  of  tbe  we 

lo  be  te«TL  w-i„bed  and  proved  br  Hid 

oustcn,  taster  or  tasters  of  nid  city,  tows  cuipiMnir,   aemport  rr 

pbee  of  export  or  sarlLet-towa  (m  the  cMe  mmf  be),  ^hm  is  «=: 

are  duly  reqaired,  strictly,  aeoiiding  to  their  ropectiTe   oSees.  s^ 

inspect  the  sum,  and,  before  the  shipse^  «•  bovd,  to   approve 

tbe  saoe,  to  see  that  such  butler  be  iiihntabte. 

Now  I  can  bave  no  donbt  tbe  int  of  thew  seetins  cieui j  dca!f 
with  three  distinct  classes  of  fihcsi  s  fint,  citiea  aad  tcFWSS  ev- 
porate ;  secondly,  seaports  or  fUttt  id  export,  fraas  whenee  batter  is 
commonly  shipped  for  exportation  trom  IrelaBd,  not  beia^  cities  or 
towns  corporate ;  and  thinHy,  ■aitfi  liiwui  where  bntter  is  eon- 
moniT  soki  or  exposed  to  sale  for  the  pvpoae  of  trade,  and  ths: 
**-  places  of  export  "*  from  wbenee  butler  is  c&mmtmAj  shipped  for 
exportation  is  nsk;d  as  a  mcrv  general  term  thaa  seaport,  and  ss 
including  it ;  and  eon:»equent!T.  where  ^  plaees  of  export*  is  aaed  u> 
that  and  the  snbseqaent  (.arts  of  the  Act,  it  is  that  saase  general 
term  indicating  a  class  where  it  first  oeeais. 

I  agree  with  the  Coaniel  for  the  defendant,  that  "piseeof  azport' 
does  not  of  Itself  neeesaarilj  import  a  place  of  shipawat,  bot  ihtt 
any  place  from  which  goods  or  wares  are  directly  sant  out  of  t 
country  tor  the  purpose  of  traffic^  to  another  cosatij,  is  a  place  of 
export ;  and  I  am  disposed  to  think  that,  ia  that  view,  tha  aridence 
in  the  case  does  show  that  Tipperary  is  a  place  of  export ;  bot  1 
can  haTe  no  doubt  that  a  plaee  of  export  frsas  which  goods  are 
comuionlT  shipped  for  expon:itioQ.  as  dbtiaci  fraa  a  market-town 
in  which  goods  ate  sold  or  exp^xnd  to  sale  for  the  porpoae  of  trade, 
i;it  a  plac«  of  export*  whick  is  aI:$o  a  place  of  shipaient,  aad  that 
Tipperary  is  not  such« 

The  7  <!le  S  C.  4.  c.  6L  reciM  that,  by  the  Act  of  52  G.  3,  it  i^ 
amor;^xt  other  thiug:^  enacted.  tL^t  piMIc  weighmasters  of  batter 
»haU  ill  t^o  manner  therein  atenttoned  be  appointed  in  and  for  ereiy 
city,  lo^  n  vH^rpoinite^  plaoa  of  export,  or  BMrket-town  in  Irelsnd, 
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from  which  butter  is  commonly  shipped  for  exportation,  or  where  T.  T.  I860. 
butter  is  bought  or  sold,  or  exposed  to  sale  for  the  purpose  of 
trade,  and  that  all  and  every  cask  or  casks  of  butter  which  shall 
be  brought  into  any  city,  or  liberty  thereof,  town  corporate, '  sea- 
port, or  place  of  export  or  market-town,  for  sale  or  for  exportation, 
shall,  before  the  same  is  sold,  or  exposed  to  sale,  or  exported  from 
such  city,  town  corporate,  seaport,  or  place  of  export  or  market- 
town,  be  brought  to  some  one  of  the  weigh-houses  in  the  said  Act 
last  mentioned,  there  to  be  branded,  weighed  and  proved,  in  manner 
required  by  the  said  Act,  by  the  said  weighmaster  or  weighmasters, 
taster  or  tasters  of  such  city,  town  corporate,  seaport,  or  place  of 
export  or  market-town,  as  the  case  may  happen  to  be^;  who  is  and 
are  by  the  said  Act  required,  strictly,  according  to  their  respective 
offices,  to  inspect  the  same,  and,  before  he  or  they  mark  or  brand  or 
approve  of  same,  to  see  that  such  butter  be  marketable.     This,  it 
will  be  observed,  is  a  substantial  recital  of  the  2nd  and  15th  sections 
of  the  Act  52  G.  3.     The  Act  then  recites,  that  it  is  expedient,  to 
alter  and  amend  the  Act  as  after  recited ;  and  accordingly  it  enacts 
that  so  much  of  the  recited  Act  as  relates  to  the  appointment  of 
tasters  of  butter  in  any  city,  town  corporate,  or  market-town  in  Ire- 
land, not  being  a  seaport  or  place  of  export,  and  as  relates  to  the 
duties  to  be  performed  by  such  tasters  of  butter  in  any  such  city, 
town  corporate  or  market- town,  not  being  a  seaport  or  place  of 
export,  and  as  relates  to  the  tasting  and  proving  of  casks  of  butter 
within  any  such  city,  town  corporate,  borough  or  market-town  as 
aforesaid,  not  being  a  seaport  or  place  of  export,  shall  be,  and  the 
same  is,  hereby  repealed. 

It  seems  to  me  matter  of  necessary  construction  here  that  sea- 
port or  place  of  export  must  denote  the  class  mentioned  in  the 
2nd  section  of  the  Act  of  G.  3,  distinct  from  city,  town  corpo- 
rate and  market- town  where  butter  is  exposed  to  sale,  and,  if  so, 
must  mean  a  place  of  shipment.  If  that  be  so,  the  office  of  taster 
is  abolished  in  Tipperary,  which  is  not  a  place  of  shipment,  and 
the  direction  of  the  learned  Judge  at  the  trial  was  wrong. 

I  agree  that  this  construction  of  the  Act  of  Parliament  is  confirmed, 
if  confirmation  were  necessary,  by  a  comparison  of  the  20th  section  of 
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T.  T.  1860.  the  Act  of  52  G.  3  with  the  2nd  section  of  Ihe  Act  7  &  8  G.  4. 

?*^^^y^\     ^  gl.     On  the  whole,  I  think  the  caiue  shown  by  the  defotd&i^ 

DEXTER      i^g^Qg^  ^iie  plaintiff's  order  ought  to  be  disallowed  with  costs,  t&: 

HATES.       that  the  cause  shown  by  the  plaintiff  agunst  the  defenduit*8  oria 

ought  to  be  allowed  with  costs. 

HuoHBs,  B.,  concQired. 


BLOOD  r.  KELLER.* 


/km  5,  6. 


A  parol  license  This  was  an  action  for  injuries  to  the  plaintiff's  land,  caused  bj  tht 

^thebrndflof  raising  of  a  weir.    The  first  paragraph  of  the  summons  and  pkiot 

wMdrbuTfor  comphuned,   "  That  before,  Ac,  the  plaintiff  was  the  owner  and 

th«  h<»J^       "  occupier  of  the  lands  of  Cnrragh,  in  the  county  of  Cork,  on  whidi 

wrongfiil,  and  a  y^^^  standing  several  growing  plantations,  along  a  part  of  which 

maj  be  injiin- 

008  to  the      <i  gaid  lands  there  flowed  a  certain  stream  called  the  *  AUoa,'  which 

licensor,  is  not 

rerocable  after  «•  of  right  should,  and  Still  of  right  ought  to,  flow  by  the  said  laods» 

expense  in- 

cQired  on  the  **  without  flooding  or  injuring  the  same,  or  the  plantations  thereon; 

aU    erentu        ^  and  that  the  defendant  obstructed  the  said  stream,  bj  raising  a 

^g^tibe^ut^    ''  certain  weir  across  the  said  river,  to  a  height  much  greater  thso 

eraser  in  state  „  .^  ordinary  level,  and  thereby  caused  the  water  of  the  said  streaic 

Nor,s«»Me,  « to  flood  the  said  lands  and  plantations  of  the  plaintiff;  and  the 
will  it    make  ,  -     , 

any  difference  **  plaintiff  frequently  called  upon  the  defendant  to  remove  the  said 
that  SQch  an 

act  is  to  be  ^  obstruction,  by  lowering  the  said  weir  to  its  ordinaiy  and  rightful 

thelan^f  the  '*  level ;  but  the  defendant  wrongfully  kept  and  maintained,  and 

^lyon^)fle  "  atill  continues  to  keep  and  maintain,  the  said  weir  at  a  height 

Wtoe^apk^  ««  much  greater  than  its  ordinary  and  rightful  level,  causing  thcrebj 

sta^  a  canse 

of   . «  ion   for 

consequential  damage  azising  from  an  act  done  on  land  other  than  the  nUin- 

tiff's,  and,  in  a  replication,  the  act  was  alleged  to  have   been  done  partiT  on 

the  lands  of  the  plaintiff: — HeU^  that  this  was  a  departore  which  was  the  subject 

of  general  demurrer. 

*  Coram  FiTZGBaAX.D  and  Huohsb,  BB. 
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the  said  lands  and  plantations  of  the  plaintiff  to  be  flooded^  whereby  T.  T.  1 800. 


**  they  have  sustained  great  injury,  to  the  damage/'  dco. 

Defence. — '*  That  the  plaintiff,  heretofore,  to  wit,  on  the  18th 

"  day  of  May  1858,  impleaded  the  defendant  in  her  Majesty's  Court 

^  of  Common  Pleas  in  Ireland,  and  complained^  in  the  first  count  of 

^  the  summons  and  plaint,  in  the  said  last-mentioned  action,  that 

^  he,  the  said  plaintiff,  was  the  owner  and  occupier  of  the  lands  of 

"•  Cnrragh,  in  the  county  of  Cork,  being  the  lands  in  the  summons 

^  and  plaint  in  this   action  mentioned,  on  which  were  standing 

^  sereral  growing  plantations,  along  a  pert  of  which  said  lands 

**  there  flowed  a  certain  stream  called  the  '  Alloa,'  which  of  right 

**  flowed,  and  sdll  of  right  ought  to  flow,  by  the  said  lands,  without 

^  ilnndiiig  or  injuring  the  same,  or  the  pbotalaoos  thereon  $  and 

*^  that   the   deHeadant  wroogfolly  obstructed   the   aeid   stream,  by 

**  rsiajig  a  atone  weir  acroas  the  mid  atr«aa^  ckise  by  the  plaintiff's 

^  lasidi,  azd  thenhy  nised  the  krd  k4  iktt  mad  streaas,  aUrre  tlrt; 

**  said  w«r.  to  a  L^^  maeh  gnater  than  its  ordia^vy  aaid  n^tttnA 

'^  krreL     Aai,  is  the  mboxA.  ecoat  of^the  writ  of  lummnaa  aftd 

"*  piaTTt,  ia.  t2«  a»i  Imr  m<?rtac*ed  msk/a^  ti^  ^iktuiM§  e^apUiiMd 

^  &h;a£  ie  wja  ihAiFnuxmA  max^itm^llt^  VuuUU  Crmi^  m  1k^ 

"  ^xxa^zj  v£  Ovek,  '^ioi^  tae  ka«^  la  v^  writ  <vf  snaaaaiMM  mA 

**  pCaiaa  3.  liia  aeL«ut  me&<:b'.a«ii,  ^wa  vx^ok  vet>(  sctrttfi-aig  ae^^ral 

**  ^  ^"plie    yaas^r.imat,   aJunf  a  j<tr;    vf  w*  ^a    a*^   ^tduftt   tk^sr^ 

•  ii-w»d  a  sssraia  fcrsam.  ta-lis^i  m^  *  A>>a,'  aeri^  » wt*,  'tvj** 
"*  «i  si/ft  jia^nuTf' >  laul  Jooitt.  z.uiv^  waa  a  aMM:  w^:};^^  itr  Sii« 
*"  ;«2r7fla&  IT  ^jinuL-r  ^-if  a  ^>r^uut  vf  za^  v«bv  ^  ;a^  shmC   icriam 

•  ii  a  Te:.gn.>iar^ug  3m. I  ^    mti^  uiKv.t.vdamuiixix  •'V'vst  aw<  wj»5,f, 

-  ::ii&  -w^csr    ir  :iia  ie;ii   Knaot  **/  r -^  1v»^j1.  «/<  «>  '.  -/  /^%c 

-  >iGC    >».   ii-v.  !•  -lut  jLisiiu.-f  f  te.*t  j»*i<t«»   wr:wiC  i*yvtii-|^  i^ 

•  .n^  ir^i'T   -Hit    «<3WL    ir  v.^    >'.«ni:««2^,na    ii^s'^rt*  ^    i«tH    :;»*«    %wt 
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V. 
KELUBB. 


T.  T.  1860.  **  said  counts  respectively  were  respectively  done  by  the  plaintiff '» 

— , '     ^^  leave ;  and  thereupon  an  issue  was,  in  dne  form  of  law,  joined 

*^  between  said  parties,  whether  the  acts  complained  of  in  the  said 

'  '*  action  were  respectively  done  by  the  leave  of  the  plaintiff;  and 

'^  such  proceedings  were  afterwards  had  in  the  said  action,  that  the 

'^  same  came  on  for  trial  before  the  Hon.  Judge  O^Brien,  and  a  jary 

**  of  the  county  of  Cork,  to  be  tried  at  the  Assizes  held  for  the 

"  county  of  Cork,  to  wit,  on  the  27th  day  of  July  1858  ;  and  tbe 

"  said  jury  found,  upon  said  issue,  that  the  defendant  did  the  re> 

**  spective  acts  complained  of  in  the  writ  of  summons  and  plaint  in 

"  the  said  former  action  by  the  plaintiff's  leave ;  whereupon,  after- 

**  wards,  and  before  the  commencement  of  this  suit,  it  was  const- 

^*  dered,  in  and  by  the  said  Court,  that  the  plaintiff  shoold  take 

"  nothing  by  his  writ  in  the  said  former  action,  as  by  the  record  of 

"  the  said  proceedings  and  judgment  may  appear,  which  said  judg- 

*'  ment    still  remains  in  full   force,  and   unreversed ;   and    so  the 

"  defendant  avers  the  said  raising  of  said  weir,  and  the  obetmct- 

**  ing    of  the    said   stream   thereby,    being   the    acts    complained 

*'  of  in    said   former    action,    were   done   by   the   said   plaintiff'.^ 

*'  leave,   as    by   said   record   conclusively    appears ;    and    the    de- 

**  fendant  avers   that  the    said  weir  and  said    river  Alloa,    men- 

^*  tioned  in  the  writ  of  summons  and   plaint   in   the  said  former 

'*  action,  is  the  same  weir   and   river  Alloa  which  are  mentioned 

**  in  the  writ  of  summons  and  plaint  in  this  action ;  and  that  tb<: 

*'  lands  of  the   plaintiff,  mentioned   in   the  former  writ,    are    the 

*'  same  lands  as  those   mentioned  in  the   present  writ  ;    and  thtt 

'*  the  raising  of  the  said  weir,  and  obstructing  said  stream,  therebj 

"  complained  of  in  said  former  action  as  aforesaid,  were  the  same 

"  raising  of  the  said  weir  and  obstructing  the  said  stream  thereby 

'*  mentioned  in  the  writ  of  summons  and  plaint  in  this  action,  and 

"  were  so  done  by  the  leave  of  the  plaintiff,  as  aforesaid.     And  the 

*'  defendant  fnrther  avers,  that  the  said  weir  was  so  raised  by  him 

**  for  the  purpose  of  supplying  a  certain  mill  of  the  defendant  with 

*•  a  more  abundant  supply  of  water  from  the  said  stream,  for  tbe 

"  purpose  of  working  the  said  mill ;  and  that,  upon  the  faith  of  the 

"  said  license  so  granted  by  the  plaintiff  as  aforesaid,  the  defendant 
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*^  expended  large  sums  of  money,  amounting  to  the  sum  of  £200,  in  T.  T.  .1860. 

Esekeqntr, 
'^  raising  the  said  weir,  and  also  in  improving  and  altering  the  said 

"  mill,  and  in  providing  additional  and  improved  machinery  adapted 

"  for  such  iiicreused  supply  of  water  for  the  working  of  the  said 

"  mill ;  and,  therefore,  the  said  defendant  refused  to  lower  the  said 

*'  weir,  and  kept  and  maintained,  and  still   keeps  and  maintains, 

*<  same  at  the  said  height  to  which  he,  by  the  said  license  of  plaintiff, 

'*  raised  same  as  aforesaid,  as  he  lawfully  might,  for  the  cause  afore- 

"  said,  which  are,"  &c. 

Replication.^ — ''  That  the  weir  in  said  first  defence  mentioned 
^*  was  in  part  situate  on  the  lands  of  the  plaintiff,  and  that  the  leave 
^'  and  license  in  the  said  first  defence  mentioned  was  by  parol  only  ; 
"  and  that  before  the  commencement  of  this  suit  the  plaintifi^  re- 
''  voked  the  same,  as  he  lawfully  might." 

By  way  of  further  replication — '*  That  the  weir  in  said  first  defence 
**  mentioned  was  in  part  situate  on  the  lands  of  the  plaintiff,  and 
"  that  the  leave  and  license  in  the  said  first  defence  mentioned  was 
**  by  parol  only ;  and  that  before  the  commencement  of  this  suit  the 
**  plaintiff  revoked  the  same,  as  he  lawfully  might,  and  offered  to 
*'  pay  the  defendant  all  expenses  he  had  incurred  in  raising  the 
"  level  of  the  said  weir,  and  also  all  necessary  expenses  he  might 
**  incur  in  lowering  the  same  to  its  ancient  and  rightful  level." 

To  these  replications  the  defendant  demurred. 

The  principal  points  noted  for  argument  were,  that  the  replica- 
tions showed  no  lawful  revocation  of  the  license  stated  in  the  defence ; 
and  that  they  were  founded  upon  matter  which  was  a  departure 
from  the  ground  of  complaint  stated  in  the  summons  amd  plaint. 

ff.  P.  JeUett^  with  J7.  E.  Chatteriony  in  support  of  the  demurrer, 
J.  Collins^  with  E,  Sullivan^  contra. 


The  following  cases  were  cited,  as  to  the  effect  of  the  license : 
Winter  v.  Brockwett  (a) ;  Liggins  v.  Inge{b);  Wood  v.  Lead- 
hitter  (e) ;  Sury  v.  Pigot  (d)  ;  Hewlins  v.  Skippham  (e) ;  2  Saund.^ 

(fl)  8  East,  302.  (6)  7  Bing.  682. 

(c)  18  M.  A  W.  888.  {d)  \  Popb.  166, 

(c)  5  B.  &  C.  222. 
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T^T.  1860.  p.  118  6;  Wood  ▼.  MmUey  (a).  Ab  to  the  diBtinction  between 
case  and  trespus,  existing  since  the  Common  Law  Procedore  Act: 
Fay  V.  Preniice{b)%  Common  Law  Procedure  Aei^  1853,  &  81. 
Upon  the  question  of  departure:  2  SawuL^  p.  84  a;  Cam.  Dig^ 
tit.  Pleader,  F,  10. 

Cur,  ad,  vuU. 


Exchequer. 

»^    I.  ^  11-.^ 

BLOOD 

V. 

KBLLEB. 


FlTZGEBALD,   B. 

In  this  case  the  plaintiff  complains  that  he  was  the  owner  and 
occupier  of  certain  lands  called  Curragh,  in  the  countj  of  Cork,  on 
which  were  standing  several  growing  plantations,  and  along  a  ptft 
of  which  lands  flowed  a  stream,  which  of  right  ought  to  flow  hj  the 
lands  without  flooding  them  or  the  plantations  thereon ;  and  that 
the  defendant  obstructed  the  said  stream,  by  raising  a  weir  across 
the  said  stream,  to  a  height  much  greater  than  its  ordinary  lerei, 
and  thereby  caused  the  water  of  the  said  stream  to  flood  the  hn^ 
and  plantadons'  of  the  plaintiff,  who  frequently  called  upon  the 
defendant  to  remove  the  said  obstruction,  by  lowering  the  said  weir 
to  its  ordinary  leveL    Yet  the  defendant,  well  knowing  the  premise^ 
refused  to  lower  the  weir  to  its  ordinary  level,  but  wrongfully  kept 
and  maintained,  and  still  keeps  and  maintains,  the  said  weir  at  a 
height  much  greater  than  its  ordinary  and  rightful  level,  cansiog 
thereby  the  said  lands  and  plantations  of  the  plaintiff  to  be  flooded 
thereby,  whereby  they  had  sustained  great  injury,  to  the  plaintiff's 
damage,  &c.     That  a  declaration  in  this  form  would,  previously  to 
the  Common  Law  Procedure  Act,  have  been  a  declaration  in  case, 
for  consequential  damage,  and  not  in  trespass,  cannot,  I  think,  be 
doubted.    But  the  Act  having  abolished  the  forms  of  actions,  the 
form  cannot  be  relied  on  for  the  purpose  of  ascertaining  the  cause  of 
action  alleged.    It  is,  however,  essential,  as  well  since  the  Commoo 
Law  Procedure  Act  as  before,  that  the  plaint   should  disclose  a 
cause  of  action,  though  the  form  in  which  it  is  disclosed  be  imma- 
terial :    and  thus,  though  the  distinction  between  actions  of  tres- 
pass and  case  be  done  away,  the  distinction  between  trespass,  or 
direct  injury  to  property,  and  consequential  damage,  as  causes  of 

(a)  11  Ad.  &  EIL  34.  (6)  1  C.  B.  829. 
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action  remains  unaffected.  This  plaint  does  disclose  a  cause  of  action,  T.  T.  1860. 
but  that  cause  of  action  is  not  trespass,  as  it  would  be  if  it  had  averred         ^  ^^P^-, 
that  the  weir  was  on  the  soil  of  the  plaintiff,  and  a  part  of  his  free- 
hold.    This  is  not  averred,  and  it  cannot  be  intended.     On  the 
contrary,  the  intendment  seems  to  me  to  be,  that  the  weir  which 
was  raised  by  the  defendant,  which  the  defendant  might  have 
lowered,  and  which  the  defendant  was  called  on  to  lower,  was  his 
ownweir,  and  on  his  soil.     The  cause  of  action,  therefore,  stated  in 
the  plaint  is  the  consequential  damage  arising  from  the  defendant 
having  raised  on  soil,  not  the  soil  of  the  plaintiff,  an  obstruction  to 
the  ordinary  flow  of  the  stream  mentioned,  by  the  plaintiff's  land. 
To  this,  which  is,  I  apprehend,  the  correct  view  of  the  plaint,  the 
defence  is  applied.    It  states  a  previous  action  brought  by  the  plain- 
tiff against  the  defendant,  for  obstructing  the  flow  of  water  by  the 
plaintiff's  land,  by  raising  a  weir  across  the  stream,  ehse  to  the 
plaintiff's  land  ;  that  in  that  action  the  defendant  pleaded  a  license 
for  the  plaintiff  so  to  raise  the  weir ;  and  that,  upon  issue  joined, 
there  was  a  verdict  for  the  defendant,  and  judgment  accordingly. 
Then  the  defence  avers,  that  the  raising  of  the  weir  and  the  obstruct- 
ing of  the  stream  thereby,  being  the  acts  complained  of  in  the 
former  action,  were  done  by  the  plaintiff's  license ;  and  that  the 
weir  and  str^m  mentioned  in  the  said  former  action  are  the  same 
weir  and  stream  which  are  mentioned  in  the  plaint  in  this  action ; 
that  the  lands  of  the  plaintiff,  mentioned  in  that  action,  are  the  same 
lands  which  are  mentioned  in  this ;  and  that  the  raising  of  the  weir 
and  obstructing  the  said  stream,  complained  of  in  the  former  action, 
are  the  same  raising  of  the  weir  and   obstructing  of  the  stream 
thereby  complained  of  in  this  action,  and  were  so  done  by  the  leave 
and  license  of  the  plaintiff.    The  defence  further  avers,  that  the 
weir  was  so  raised  for  the  purpose  of  supplying  a  mill  of  the  defend- 
ant with  a  more  abundant  supply  of  water ;  and  that  upon  the  faith 
of  the  license  he  expended  large  sums  of  xnoney  in  raising  the  weir 
and  altering  the  mill,  and  providing  additional  and  enlarged  machi- 
nery adapted  to  such  increased  supply  of  water ;  and  that,  therefore, 
he  refused  to  lower  the  weir,  and  still  keeps  and  maintains  it  at  the 
height  to  which  iie  raised  it  by  the  plaintiff's  Ucense.    This  defence 
VOL.  11.  17  L 
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T.  T.  186d.  ]«  firanddd  on  anthoniies  cited  in  the  argomMit^  whidi 

that  a  pasol  lioanae  givon  to  do  an  aet  on  tfaa  Uoeaaee^a  oma  bai 
whieh  woold,  prima  fuie^  be  a  law  Ail  aet,  mdependonlly  of  tk 
HoeDfiey  but  whieh  mighti  from  oiienmBtaneei,  be  attended  with  is- 
jurious  eonaequeaoee  to  the  UeenaoTy  eannot  be  eonntermandad,  if  the 
act  be  done  and  completed  and  expense  incarred  on  tiie  pari  of  the 
lioenaee ;  or  that,  at  least,  the  licensor  cannot  insist  on  the  mbboviI 
of  what  has  been  done,  wilJioot  putting  the  licensee  in  statu  qm&  se 
to  the  expenditure  incurred. 

To  this  defence  a  replication  was  filed  bj  the  plainti^  whiek 
avers  that  the  weir  in  the  defenoe  moilioned  is  partly  on  die  landi 
of  the  plaintiff,  and  that  the  license  mentioned  in  the  definoe  was 
by  parol  only ;  and  that,  before  the  commencement  of  the  aoiS,  the 
plaintiff  rcToked  tlie  same,  as  he  lawfully  mi^;  and  in  a  second 
replication,  it  is  further  alleged  that  the  plaintiff  offered  to  pay  sB 
the  expenses  which  defendant  had  incurred  in  raising  the  le^al  of 
the  weir,  and  also  all  expenses  he  might  tncnr  in  lowering  the  aame. 
The  main  object  of  the  replication  is  manifestly  to  talm  the  ( 
of  the  authorities  relied  on,  by  suggesting  that  the  actl 
done,  at  least  in  part,  on  the  plaintiff's  land;. 

To  ^is  replication  the  defendant  demarred.  Supposing  tha  case 
to  be  within  the  authorities  relied  on  by  the  defendant^  and  that  s 
tender  of  the  expwidUture  incurred  by  the  defendant  would  soataiB 
the  counternumd  of  hie  license,  it  is  not  pretended  that  any  soflEkaest 
tender  is  here  pleaded;  and  what  was  merely  usisted  on  was,  thai 
the  weir  being  in  part  on  the  pkinliff 's  knd,  the  license  wen  so 
far  to  do  an  act  which  takes  its  whole  lawfukesa  frmn  the  lioense^ 
and  is  countermandaUe,  being  by  parol  only,  notwithstanding  the  ex- 
pense  incurred  on  the  f aitb  of  it.  I  am  not  at  aUb  prepased  to  ssy 
that  the  feet,  if  so^  that  the  weir  lioansed  to  be  raiasd  was,  impart, 
on  the  plaintiff's  land,  would  take  the  case  oot  ef  the  aotlioritiai 
relied  on;  but  the  argumait,  at  all  events,  is  answered^ aa I  think, 
suooessfully,  that  the  averment  of  the  replieatifla^  anpposiagit  ad- 
mianble,  would  be  satisfied  if  a  single  part  of  iBb»  weic,.aa inch  k 
extent  of  the  wekr,  was  on  the  pkintiff 's  land,  tho^  whofy  cot- 
side  any  part  of  the  weir  raided  so  as  to  form  an  obatroetion  to  tfas 
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stream;  lo  that  the  replication  does  not  show  that  the  aot  Uoensed  T..  T.  I860. 

JEscAmmt. 
was  to  be  done,  or  was  done,  on  the  plaintiff's  land  at  all. 

It  is  farther  answered,  that  even  if  this  were  otherwise,  the  plaintiff 

cannot  be  allowed,  in  a  plea  of  eonfession  and  avoidance,  indirectly 

to  traverse  the  allegation  in  the  defence,  that  the  weir  close  to  (not 

on)  the  plaintiff's  land,  the  raisii)g  of  which  was  the  subject  of 

the  former  action,  are  the  same  weir  and  the  same  raising  which  are 

the  subject  of  this ;  then,  as  the  ^demurrer  admits  nothing  which  is 

not  sufficiently  pleaded,  it  cannot  be  taken  to  admit  the  improper 

allegation,  nor  can  the  replication  be  sustained  as  both  a  pleading 

by  way  of  traverse  and  in  confession  and  avoidance.    This  answer 

also  seems  to  me  well  founded.    That  being  so,  it  seems  unnecessary 

to  consider  the  further  answer,  that  the  cause  of  action  relied  on 

by  the  plaint  is  wholly  consequential  damage;   whereas,  if  part 

of  the  weir  were  on  the  plaintiff's  soil,  the  replication  would  show 

a  cause  of  action  so  far  in  trespass,  and  that  oonsequently  there 

would  be  a  departure.     I  may,  however,  observe  that  the  well 

known  case  of  Fmran  v.  Bererford  (a)  seems  a  conolusive  authority 

tliat  the  oD^ection  of  departure  may  be  taken  on  general  demurrer. 

On  the  the  whole,  I  anr  of  opinion  that  the  demurrer  should  be 

aUowed. 


HUOBBS,  B. 

I  quite  oonoor  with  my  Brother  Fitsosbai#d,  *and  there  is  only 

one  observation  that  occurs  to  me  as  necessary  to  be  added.    The 

question  raised  by  ^e  demurrer  to  the  second  replication  was  not 

argued,  and  I  understand  that  it  was  In  point  of  form  given  up ; 

I,  therefore,  offer  no  opinion  as  to  the  sufficiency  of  the  tender 

of  amends.    With  respect  to  the  other  question,  I  think  that  any 

person  reading  the  summons  and  plaint  can  entertain  no  doubt 

that  the  cause  of  action  there  stated  is  for  consequential  damage, 

caused  by  the  erection  of  the  weir  referred  to.    It  appears  to  me, 

irom  the  form  of  the  pleadings,  that  the  defendant  has  a  right 

to  read  tiie  summons  and  plaint  as  if  the  weir  was  not  upon,  but 

close  to,  the  plaintiff's  lands.    The  effect  would  be  to  involve  the 

(a)  ioci.&;Ffai.aio. 
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T.  T.  I860,  plaintiff  in  a  special  averment  that  the  weir  was  not  upon  his  land, 
J?jeA#aiMr. 
> ^.— w     bat  close  to  it.    Should  he  then  be  allowed  to  aver,  as  he  has  dc»e 

in  his  replication/ that  the  weir  was  in  ^rt  upon  his  own  land? 

I  ^ink  he  should  not  be  allowed  to  aver  in  his  replieation  the 

direct  negative  of  a  material  averment  in  his  summons  and  plainL 

I,  therefprcy  am  of  opinion  that  the  demurrer  should  be  allowed. 

Demurer  allowed. 


BLOOD 

9. 
KMhLER. 


E.  T.  1860. 

Mays. 

To  an  action 
for  wroDgftilly 
keepinff   and 

wdr  at  a 
height  beyond 
its  ordinaiy 
lerel,  wherehr 
plaintiff'! 
lands    were 
flooded,  the 
defendant 
pleaded  that 
he  **  did  not 


keep  an( 
maintain  the 
weir  at  a 
height    great- 
er  than   its 
ordinaiy 
level.'*     The 
issae  followed 
the   words   of 
the  defenoe« — 
Held,  that  the 
pica  only  pat 
in   issue     the 
fact   of  the 
maintenance 
of   the    weir, 
and  that  evi- 
dence on   be- 
half   of   the 
defendant, 
that   each 
maintenance  w 


BLOOD  V.  KELLER.* 

This  was  an  action  for  injuries  to  the  plaintiff's  land,  caused  bj  the 
raising  of  a  weir.    The  plaintiff,  in  the  first  paragraph  of  the  sum- 
mons and  plaint,  complained  that  "  Plaintiff  was  the  owner  and 
'*  occupier  of  the  lands  of  Curragh,  in  the  county  of  Cork,  on  which 
"  were  standing  several  growing  plantations,  along  a  part  of  which 
"  said  lands  there  flowed  a  certain  stream  called  the  '*  Alloa,"  which 
''of  right  flowed,  and  still  of  right  ought  to  flow,  bj  the  said  lands, 
"  without  flooding  or  injuring  the  same,  or  the  plantations  thereon; 
''and  that  the  defendant  obstructed  the  said  stream,  by  raising  a 
"  certain  weir  across  the  said  river,  to  a  height  much  greater  than 
"  its  ordinary  level,  and  thereby  caused  the  water  of  the  said  stream 
"to  flood  the  said  lands  and  plantations  of  the  plaintiff;  and  the 
"  plaintiff  frequently  called  upon  the  defendant  to  remove  the  said 
"  obstructions,  by  lowering  the  said  weir  to  its  ordinary  and  rightful 
"  level ;  yet  the  defendant,  well  knowing  the  premises,  refused  to 
"  lower  the  said  weir  to  its  ordinary  and  rightful  level*  but  wrong- 
''fully  kept  and  maintained,  and  still  continues  to  keep  and  main- 
"  tain,  the  said  weir  at  a  height  much  greater  than  its  ordinary  and 
"  rightful  level,  causing  thereby  the  said  lands  and  plantations  of 
IS  rightliil,  was  inadmissihle. 

«  Before  Fitzgebald  and  Hughes,  BB. 
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"the  plaintiff  to  be  flooded,  whereby  they  have  sustained  great  E.  T.  1860. 

,       ,  ..   o  Exchequer. 

''injury,  to  the  damage,    &c. 

The  second  count  complained  of  a  breaking  and  entry.     To  the 

first  count  the  defendant  pleaded  a  special  plea,  setting  forth  the 

proceedings  in  a  former  action  between  the  same  parties,  in  which 

a  jury  had  found  that  the  acts  then  complained  of  (which  the 

defendant  averred  to  be  the  same  afi  those   complained  of  in  the 

present  action)  were  done  by  the  leave  and  license  of  the  plaintiff; 

and  the  defence  then  averred  '*  That  the  said  weir  was  so  raised  for 

'*the  purpose  of  supplying  a  certain  mill  of  the  defendant  with  A 

*'  more  abundant  supply  of  water  from  the  said  stream,  for  the  pur- 

« pose  of  working  the  said  mill ;  and  that,  upon  the  faith  of  the 

*'  said  license  so  granted  by  the  plaintiff  as  aforesaid,  the  defendant 

"  expended  large  sums  of  money,  amounting,  to  wit,  to  the  sum  of 

«  £200,  in  raising  the  said  weir,  and  also  in  improving  and  altering 

<'the  said  mill,  and  in  providing  additional  and  improved  machinery 

''  adapted  for  such  increased  supply  of  water  for  the  working  of  the 

'*  said  mill ;  and,  therefore,  the  said  defendant  refused  to  lower  the 

*<  said  weir,  and  kept  and  maintained,  and  still  keeps  and  maintains, 

**  same  at  the  said  height  to  which  he,  by  the  said  license  of  plaintiff, 

*'  raised  same,  as  aforesaid,  as  he  lawfully  might,  for  the  cause  afore- 

«*  said ;  which  are,"  &c. 

Second  defence  to  the  first  count : — ''  That  the  defendant  did  not 

**  wrongfully  keep  or  maintain,  or  does  he  keeper  maintain,  the  said 

**  weir  at  a  height  much,  or  at  all,  greater  than  its  ordinary  or  right- 

*^  ful  level,  as  in  said  first  count  alleged."    Third  defence  to  the  first 

count: — "That  after  the  weir,  in  the  said  first  count  mentioned, 

**  had  been  so  raised,  by  the  license  of  the  plaintiff,  in  the  said  first 

"defence  stated,  the  several  statements  in  respect  to  which  license, 

"contained  in  said  first  defence,  the  defendant,  in  order  to  avoid 

**  prolixity,  prays  may  be  deemed  incorporated  in  this  defence,  as  if 

**  the  same  were  herein  again  repeated,  the  plaintiff  revoked  the  said 

'* license  so  given  by  him,  as  aforesaid;  and  that,  thereupon,  the 

«  defendant,  within  a  reasonable  time  after  the  said  license  was  so 

"  revoked,  lowered  the  said  weir  to  its  ordinary  and  rightful  level, 

**  and  has  ever  since  kept  and  maintained  the  said  weir  so  lowered. 


BIK>OI> 
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E.  T.  1660.  <*  and  At  its  Mid  ofdinarf  aad  rightful  level"    The  defeoee  lo  tbe 

£ccAjQiMra 

aeoond  ooant  was  a  travene  of  the  bieaking  aad  entrj. 

The  plaintiff  £led  aeiveal  replioatioiiB  to  the  &«t  ^Menee,  to 
which  a  deonmr  mu  takes,  on  the  part  of  the  defendant. 

See  the  report  of  the  eaae  m  denmsfer,  mtUe,  p.  124.  Upon  tk 
other  pleadings  she.fdllewing  iisoes  in  fact  were  eettled: — Flnt; 
whether  the  defeadant  wasengAillj  saintained  the  attd  wtktjin  tbe 
flummoni  aad  plaint  ^mentioned,  at  a  height  much  greater,  or  at  aS 
ahoFOi  its  ordhiaryor  sightfol  level  ? 

Second-^Whether  the  defendant  lowered  the  said  weir  to  its 
Qidinary  or  rightful  level,  as  in  tin  and  third  defenee  Mentioned? 

Third^^Whether  the  defendant  broke  and  entered  the  lands  d 
the  plainti^  in  the  soeond  eonnt  mentioned,  and  dvg  and  zemered 
grayel  from  any  portion  of  the  bed  of  the  river,  in -the  eeoond  oonnt 
mentioned,  being  part  of  the  lands  of  the  plaintiff? 

At  the  trial,  before  CTBrien,  J«,  at  the  Bnmmer  Aanaee  for  the 
conntj  of  CJork,  the  plaintiff  was  ecnmined  as  a  witness  on  hia  own 
behalf,  and  proved  the  raising  of  the  weir  by  the  defendant.  He 
also  proved  a  notioe,  of  the  6th  of  Mkj  18S9f  served  by  him  on  tiie 
defendant,  requiring  him  to  lower  the  weir ;  and  he  swore  tkal  it 
had  not  been  lowered  to  its  ordinary  and  rightful  level.  Similar 
testimony  was  given  by  several  other  witnesses ;  and  tiw  piaintiir 
also  gave  .in  evidence  an  attested  copy  of  the  jndgmant  and  record 
of  the  former  trial  between  the  same  parties. 

In  support  of  the  defendant's  case,  the  defendant  himaelf  was 
examined;  and  he  depooed  that  he  had  raised  ihe  weir  in  tiie  year 
1856,  at  the  desire  of  the  plaintiff,  and  with  his  pemisdon.  fle 
also  swore  that  he  again  lowered  the  weir  to  iU  old  level,  in  conse- 
quence of  a  notioe  he  received  from  ^e  plaintiff,  dated  the  Srd  of 
May  1859,  and  that  the  weir,  as  so  lowered,  was  not  higher  in  inj 
part  than  it  was  in  1858,  when  heoame  into  possession.  Conmel 
for  the  defendant  then  aaked  the  witness  '^whether  he  had  expended 
^^any  and  what  sum  on  improivemant^yf  Us  premises  since  1666,  on 
«the  jEuth  of  the  pexmission  given  Inm  by  the  plaintiff  to  raise  ibe 
"weir?"  This  qnestion  was  otjeoted  to  by  dm  pfanatiff 's ConneeL 
His  Lordship,  however,  admitted  the  evidence ;  and  Comael  for  tiie 
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defendant  excepted  to  thia  ruling*    The  defendant  then  swore  that  £.  T.  I860; 
he  had  expended  a  anm  of  £100  in  impmnring  and  providing     vTT/?; 
improved  maehinery  for  hia-  mill  since  1866»  on  Ahe  ftnth  of  tim 
leave  given  him  by  the  plaintiff  to  raiae  the  weir.    The  jnrj  found 
in  favour  of  the  defendant,  upon  all  the  isanea.  joined. 


J.  CoUim^  in  aupport  of  the  bill  of  exceptions. 

Evidence  of  the  defendant's  expenditore,  upon  the  fiiith  of  the 
license  given  by  the  plaintifl^  was  not  adnussible  upon  this  record. 
It  was  contended  at  the  trial  that  it  was  admissiUey  upon  the  ground 
that  the  first  issue  was  **  whether  the  defendant  ummgfitXUf  main* 
tuned  the  weir,''  Ac,  and  that  under  tiiat  the  defendant  might 
show  he  maintained  it  ''sightfiilly*''  But  that  is  not  so.  The 
plea  here  is  asimfde  twrenwi  ■  *'  that  the  defendant  did  not  wrong* 
*'  folly  keep  or  maiatain,  or  does  he  keep  or  maintain^  the  said  weir 
*'  at  a  height  mueh»  or  at  all,  greater  tiian  its  ordinacy  or  rigfatftd 
**  leveL"  Upon  that  pleading,  evidence  of  a  jnatificatinn'  is  not 
admissible.  The  71st  section  of  the  Common  Law  PhioedurBr  Act 
1853  enacts  that,  *^  in.  aetiona  for  wrongs,  defences,  by  wayof  denial 
*' shall  take  issue  onsame  one  or  more  than  one  material  matter 
'*  6f  fact  alleged  in  the  summons  and  plaint,  and  all  defences  whieh 
"  admit  the  matter  complained  of,  but  rely  on  matter  of  avoidance, 
«  excuse  or  justifieafcioii,  shall  be  ao  eipwawly  pleadedi?  The  plea 
does  not  allege  any  matter  of  jnsftifloation,  and.  pots  in<  issne^only 
the  feet  of  the  maintenance  of  the  weir:  Canfmdt  ▼>  Cowiaeil  (a)« 
If  this  case  were  in  England^  and-  not  gaflti^  were  pieadedy  no  evi- 
dence of  justificatiim  would  be  admiamble.  In  an  action  for  ob- 
structing a  right  of  way,  the  plea  of  not  gniby  operatee  as  a  denial 
of  the  obstruction  only,  and  not  of  the  plaintiff's  ri^  of  way: 
1  Taiflor  ofi  A.,  s.  275 ;  FrankMm  v.  Bml  ofFtOmouik  (b)  \  Wwrd 
V.  Bobuu  (c).  The  plea  of  not  guilty,  therefore,  in  this  case  would' 
not  put  in  issue  the  wrongfulness  of  the  act  done,  but  only  the  fact 
whether  the  w^  was  raised  or  lowered.  The  addition  of  the  word 
'<  wrongfully"  to  the  plea  and  issue  would  not  let  in  evidence  of 

(a)  8  It.  Conu.LawBep.  78;  S.  C,  6  Ir.  Jur.lM. 
(6)  %  Ad^.&.Eli.  452.  (c)  15  11  A  W.  287. 


136  COMMON  LAW  REPORTS. 

E.  T.  1860.  jostifieatioD.  The  polk^  of  the  Ck>inmon  Law  Procedare  Act  wl< 
to  narrow  the  iflsues  between  the  parties ;  bat  the  effect  of  the  arp- 
ment  at  the  other  side  would  be  to  allow  the  defendant  to  pTorei 
doaUe  case  on  this  single  issne.  If  the  evidence  of  jus^catioB 
was  improperlj  admitted,  we  are  entitled  to  a  new  trial :  Ban^ 
De  Rmizem  t.  Parr  (a);  Crease  y.  Barreii(b) ;  Wri^ki  w.  Doe  i 
Taikam(e).  If  CTidenoe  of  justification  were  admissible,  the  eti- 
denee  tendered  was  not  evidence  of  justification.  A  valid  ngbtto 
raise  and  maintain  the  weir  in  this  case  could  only  be  acquired  bj 
deed,  and  the  license  proved  was  a  parol  one,  which  conferred  no 
title,  and  was  revocable,  although  the  defendant  may  have  inconcd 
some  expense  upon  the  faith  of  the  license :  Rex  v.  ne  ImAabitantt  a/ 
Hamdan'im'ike'Hill  {d) ;  Feniiman  v.  Smith  (e) ;  Bewiims  v.  <Sli^ 
pam  (f) ;  Wood  v.  Leadbiiier  (g)»  There  are  decisions  in  which  s 
contrary  principle  appears  to  be  established :  WiiUer  v.  Broekwett{k) ; 
Liggime  v.  Inge  (t).  These  cases  are  distinguished,  upon  the  growid 
of  the  license  being  to  do  an  act  on  the  land  of  the  licensee ;  &b^ 
that  where  a  license  is  given  to  a  party  to  use  his  own  land,  in  oppo- 
sition to  an  easement  which  the  grantor  is  entitled  to,  it  cannot  be 
revoked  after  expense  incurred  by  the  licensee  in  carrying  out  tbe 
license. 

H.  P.  JetteUf  with  R.  Lane  and  ff.  B.  CkaUerton;  contra. 

The  first  count  of  the  summons  and  plaint  is  one  which,  accord- 
ing to  the  old  forms,  would  be  a  count  in  case.  It  states  an  act 
rightful  in  itself,  done  to  something  not  the  plaintiff's  property,  but 
which  results  in  injury  to  the  property  of  the  plaintiff.  A  defence 
has  been  pleaded  to  that  count,  on  which  issue  was  taken.  Tbe 
question  now  is,  what  is  the  meaning  of  that  defence,  not  whether 
it  is  good.  In  Lumbg  v.  AUdag  (k\  which  was  an  action  of  slander, 
the  parties  went  to  trial  on  a  matter  which  the  Court  held  was  not 

(a)4  Ad.  &EU.  53.  (6)  I  Cr.,  M.  &B.  919. 

(c)  7  Ad.  4  EIL  380.  (<0  4  M.  4  S.  562. 

(e)4EMt,107.  (j05B.4C.222. 

(9)  13  M. 4  W.  838.  (A)8£Mt,302. 

(0  7  Bing,  682.  (A)  1  Cr.  &  Jer.  301. 
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the  subject  of  an  action  at  all;  but  aa  the  general  iasue  had  been  £.  T.  1860. 
pleaded,  and  issue  taken,  the  Court  held  that  the  only  question  was  s.J^^i-!^' 
whether  the  facts  stated  in  the  eount  existed,  and  not  the  legal  effect 
of  those  facts.  This  plea  involved  two  issues,  one  whether  the  de- 
fendant did  the  act,  and  the  other  whether  he  did  wrongfully*  In 
Brennany.  WiUiams{a)  this  Court  decided  that  a  plea  that  the 
defendant  did  not,  maliciously  or  without  reasonable  or  probable 
cause,  assault  the  plaintiff,  put  in  issue  the  fact  of  the  assault,  and  the 
malice,  and  set  the  plea  aside  on  that  ground.  That  case  was 
followed  by  the  Court  of  Queen's  Bench,  in  Smith  ▼.  Whekm  (5)^- 
[FiTZGBBALD,  B.  What  issue  in  fact  is  involved  in  the  word 
"  wrongfully  ?*"]. — That  the  defendant,  in  constructing  the  weir,  was 
not  a  wrong-doer.  Wrongfulness  is  a  mixed  question  of  law  and 
fact. — [FiTzoBBALD,  B.  It  is  not  a  plea  putting  in  issue  two  facts, 
but  it  is  a  plea  capable  of  two  meanings.] — Brennan  v.  Wiliiams 
and  Smith  v.  Whelan  are  express  decisions  that  two  facts  are  put 
in  issue  by  such  a  plea.  If  the  evidence  is  admissible,  it  is  evidence 
of  justification.  The  authorities  cited  are  cases  in  which  the  act 
was  to  be  done  on  the  land  of  the  licensor ;  but  where  the  act  is  to 
be  done  on  the  land  of  the  licensee,  expenditure  on  the  faith  of  a 
parol  license  makes  it  irrevocable :  Winter  v.  Broekwell  (e) ;  Liggifu 
V.  Inge  {d). 


B.  Suliivanf  in  reply. 

The  word  "  wrongfully  "  in  the  plaint  conveys  nothing.  It  would 
be  good  without  it,  and  it  adds  nothing  to  the  cause  of  action. 
Franhmm  v.  Earl  of  Falmouth  (e)  is  precisely  in  point,  and  no 
attempt  has  been  made  to  distinguish  it.  It  is  a  mistake  to  call  in 
aid  of  the  defendant's  case  the  decisions  in  actions  for  doing  a  thing 
maliciously  and  without  reasonable  and  probable  cause.  The  plaint 
in  those  actions  would  be  bad  without  the  word  '<  maliciously ; '^ 
but  the  word  ^*.  wrongfully, "  in  an  action  of  tort^  means  nothing 


(a)  9  Jr.  Com.  Law  Sep.,  App.  xxxr. 

(b)  10  If.  Com.  Law  Bep.,  App.  xvii. 
(e)  8 East, S02.  (<07ffing. 

(0  2  Ad.  A  £11. 462. 
VOL.  11. 
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The  qoestki 
sought  to  be  put  was  inadmissible,  as  leading  to  a  new  coHatenl 
inquiry,  and  not  aflPecting  the  issue:  Tennani  v.  ^Tamilian (a). 


£.  T.  I860,  more  than  that  I  have  an  action  of  iari  against  jrou 

Exchequer. 
* 

BLOOD 

V. 

KBLLSB. 


FiTZQEBALD,  B. 

We  are  of  opinion  that  this  exception  must  be  allowed.  Tbe 
plaintiff  complains  of  an  act  attended  with  certain  injurioas  oo^B^ 
quences,  and  that  act  he  qualifies  in  his  pleading  as  "  wrongfuL" 
The  defendant  denies  he  wrongfully  did  the  act  complained  of.  Be 
only  denies  the  act  qualified  in  the  plaint.  That  does  not  enaWe 
the  defendant  to  show  that  he  did  it  rightfully.  The  cmse  is  not 
affected  by  any  of  the  authorities  cited. 

If  this  plea  were  ambiguous,  whether  it  means  to  deny  the  doing 
of  the  act,  or  the  character  of  the  act  done,  the  Judge  was  bomd 
to  put  that  meaning  on  it  which  would  make  it  consistent  with  the 
71  St  section  of  the  Common  Law  Procedure  Act. 


Hughes,  B.,  concurred. 


(a)  7  CI.  &  Pin.  122. 


M.T.1860.  BEILLY  ..  WHITE. 

Nov.  22. 
In  an  action  This  was  an  application  on  the  part  of  the  plaintiff,  Michael  Joseph 
laboul^'by*an  Re»lly»  to  make  absolute  a  conditional  order  of  the  30th  of  October, 
h^empteyew!  substituting  service  of  the  writ  of  summons  and  plaint  on  John 
thartS^^on  ^^"^®»  ^  ^^^  *8®°'  ^^  ^^®  defendants,  Messrs.  White  &  Fairchild, 
fo"  ^n^^'    merchants,  residing  in  London.    The  action  was  brought  to  recover 

commission,  ^    .    ,,    ,     ^ 

and  that  tbe  contract  was  made  in  England,  and  tbe  services  rendered  in  Ireland* 
Held,  that  the  performance  of  the  work  in  Ireland  was  such  a  material  part  of  the 
canse  of  action  as  enabled  tbe  Court  to  substitute  service* 

The  defendants,  who  were  coffee  merchants,  issued  advertisements  in  which  they 
announced  that  J.  L.  was  their  agent  for  Belfast.  It  appeared  that  J.  L.  was  m 
communication  with  them.— ^eW,  that  J.  L.  was  the; agent  of  the  defendants, 
within  the  meaning  of  the  34th  section  of  the  Common  Law  Procedure  Act  ISSs! 


\ 


COMMON  LAW  REPORTS. 


139 


a  sum  of  £160,  claimed  by  the  first  paragraph  of  the  summons  and  M.  T.  I860. 

plaint  to  be  ''payable  by  the  defendants  to  the  plaintiff,  for  the 

^^  work  and  labonr,  care  and  diligence,  journies  and  attendances  of 

'^the  plaintiff,  heretofore  done,   performed  and  bestowed,  as  the 

^^  broker  and  agent  of  the  defendants,  in  and  about  the  selling  and 

^^  disposing  of,  and  endeayonring  to  sell  and  dispose  of,  divers  goods, 

''  chattels  and  effects  of  the  defendants,  at  their  request,  and  in  and 

^^  about  other  the  business  of  the  defendants,  and  for  them,  and  at 

"  their  request." 

The  order  for  substitution  of  service  was  obtained  upon  the 
affidavit  of  the  plaintiff,  which  stated  that  the  defendants  resided  in 
London,  and  carried  on  their  business  of  coffee-merchants  at  Nos. 
107,  108,  109  and  110  High-street,  Borough,  Southwark,  London. 
That  the  action  was  brought  for  commission  moneys  and  expenses 
due  to  the  plaintiff,  as  agent  in  Ireland  of  the  defendants,  for  the 
sale  throughout  Ireland  of  their  coffees,  and  that  the  cause  of  action 
arose  within  the  jurisdiction.  That  John  Little,  of  Nos.  1  and  3 
North-street,  Belfast,  was,  and  for  some  time  had  been,  the  agent  of 
the  defendants,  for  the  sale  of  their  coffee  goods  in  Belfast,  and  was 
described  as  such  agent  in  the  printed  hand-bills  issued  by  them ; 
and  that  he  was  in  constant  communication  with  the  defendants,  and 
that  any  document  served  upon  him  would  be  forthwith  transmitted 
to  the  defendants. 

The  order  for  substitution  of  service  having  been  made,  service 

was  effected  on  John  Little;   and,  on  the  8th  of  November,  an 

application,  as  on  behalf  of  John  Little,  was  made  to  the  Court,  to 

extend  the  time  for  showing  cause  against  the  conditional  order. 

On  the  same  day,  the  attorney  instructed  by  the  defendants  wrote 

to  J.  Little  as  follows : — ''  Sis — We  have  been  instructed  by  Messrs. 

'^  White  &  Fairchild  to  defend  them  in  this  action,    and  this  day 

^*  applied  to  the  Court  on  your  behalf,  and  obtained  a  week's  time 

^'  to  shoir  cause  against  the  conditional  order  with  which  you  were 

''served,  as  it  is  Messrs.  White  &  Fairchild's  desire,  if  possible,  to 

"have  the  case  tried  in  London,  and  not  in  Dublin ;  we  will,  there- 

''fore,  thank  you  to  let  us  know,  by  return  of  post,  if  you  con- 

"  aider  yourself  at  all  agent  for  Messrs.  White  &  Fairchild,  and 
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"oonsider  yourself  agent,  we  will  be  able  effectually  to  show  e« 


RBII.LT 

V. 
WBITE. 


<*  against  its  being  made  absolute."  J.  Little  replied  that  the 
defendants  could  not  take  that  defence,  as  he  was  their  re^ulariy 
appointed  agent  for  Belfast. 

On  the  12th  of  November,  Joseph  White,  one  of  the  defendants^ 
made  an  affidavit,  as  cause  against  the  conditional  order,  in  wludi 
he  stated  that  Little  was  only  his  customer,  and  simply  an  agoit  for 
the  sale  of  a  certain  description  of  his  goods  in  Ireland,  and  that  he 
was  not  their  special  nor  general  business  agent.  That  the  canee  of 
action  arose  in  England,  the  contracts  between  him  and  the  plainriff 
being  made  in  England,  and  one  of  those  contracts  being  in  fiict 
terminated  in  England,  and  the  other  terminated  from  England. 

Affidavits  in  reply  were  made  by  J.  Little  and  the  plaintiff. 
J.  Little  stated  the  letters  of  the  8th  and  9ih  November,  set  out  above, 
and  swore  that  he  had,  for  upwards  of  two  years,  been  agent  to  the 
defendants  in  Belfast,  for  their  patent  concentrated  coffee,  and  still 
acted  as  such;  and  he  referred  to  a  hand-bill  of  the  defendants^ 
subscribed  at  foot,  **  Agent  for  Belfast,  J.  Little,  wholesale  grocer. 
North-street.''  The  affidavit  of  the  pUuntiff  alleged  that  the  con- 
tract was  condnded  in  Ireland,  and  that  the  services,  the  subject- 
matter  of  the  action,  were  performed  in  Ireland,  and  not  elsewhere. 


Z>.  C  Heron  (with  him  W,  D,  Andrews)^  in  support  of  the  motion, 
contended,  first,  that  the  performance  of  the  work  by  the  plaintiff  in 
Ireland  was  stich  a  material  part  of  the  cause  of  action,  that  the 
Court  had  jurisdiction  to  substitute  service.  Secondly ;  that  Little 
was  the  agent  of  the  defendants,  within  the  meaning  of  the  34th 
section  of  the  Common  Law  Procedure  Act  1863.  He  cited  Beikam 
V.  Femie{a)i  Kett  v.  Robin$on{h)\  Frew  v.  Stone  {e)\  Kidey 
V.  Chester  and  Holyhead  Raiiway  Company  (d)  ;  Watton  v. 
Atlantic  Steam  NavigaHon  Company  {e) ;  Powell  v.  Atlantic  Skeam 
Navigation  Company  (f). 

(a)  4  Ir.  Com.  Law  Rep.  02.  (6)  Ibid,  186. 

(c)  6  It.  Jar.  267.  (rf)  2  Ir.  Jnr.,  N^  8..  330. 

(e)  10  Ir.  Com.  Law  Bep.  163. 
(f)  \^  Ir.  Com.  Law  Rep,,  App.  xlrii. 
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C.  PaliaSf  contra. 

To  enable  the  Court  to  substitnte  service,  the  caustf  of  action 
most  appear  to  have  arisen  within  the  jurisdiction.  That  will  not 
be  established  merely  by  the  swearing  of  the  defendant.  The  plain- 
tiff sues  on  the  general  indebitatus  count.  That  which  constituted 
the  contract  was  the  request  of  the  defendants,  and  that  occurred  in 
England.  Performance  of  ^hat  contract  by  the  plaintiff,  in  Ireland, 
cannot  give  him  a  cause  of  action  here.  In  Powell  v.  Atlantic 
Steam  Navigation  Company^  and  Kiebey  v.  Chester  and  Holyhead 
Railway  Company^  there  was  a  contract  by  the  defendants  to  deliver 
in  Ireland,  which  was  broken  in  Ireland.  Little  is  not  the  agent  of 
the  real  or  personal  estate  of  the  defendants ;  he  is  merely  their 
customer,  getUng  a  commission  on  his  sales. 


M.  T.  1860. 


W.  D.  Andrews^  in  reply. 


PiooT,  C.  B.  • 

I  think  we  ought  to  make  this  order  absolute.     There  are  two 
questions  with  which  we  have  to  deal ;  one,  whether  Little  is  the 
agent  of  the  defendants ;  and  the  other,  which  I  should  have  placed 
first,  whether  the  cause  of  action  arose  within  the  jurisdiction.     We 
have  an  exposition  of  this  Act  of  Parliament,  made  in  successive 
decisions  in  the  Courts  of  Law  in  this  country,  that,  if  part  of  the 
cause  of  action  has  arisen  within  the  jurisdiction,  the  Court  may 
substitute  service.    We  must,  therefore,  now  read  the  Act  is  if  the 
words  were,  *^  the  cause  of  action,  or  any  part  thereof. "    By  '^  any 
part**  I  mean  '^  any  substantial  part.'*    Did  any  part  of  the  cause  of 
action  in  this  case  arise  within  the  jurisdiction  ?     What  are  the 
facts  ?      The  plaintiff  swears  that  the  ground  of  his  action  is,  that 
he  was  employed  by  the  defendants,  to  dct  for  them  in  the  sale  of 
goods  in  Ireland ;  and  his  demand  is  for  commission  on  those  sales, 
and  for  expenses  incurred  in  reference  to  the  conduct  of  that  busi- 
ness.   In  the  present  instance,  the  action  is  the  ordinary  one  of 
indebitatus  assumpsit^  for  services  performed  and  money  paid ;  and 
the  question  is,  whether  any  part  of  that  cause  of  action  arose  in 
Ireland.    I  think  that  the  performance  of  the  work,  which  is  to  earn 
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M.  T.  I860,  the  money,  is  a  part,  and  an  essential  part,  of  the  caose  of  action; 
^!ZZ^  and  suppose  the  contract  were  to  be  treated  as  a  part  of  the  domi- 
cile, and  the  lex  hci  of  the  place  where  it  was  made  were  to  goYern 
it,  I  should  still  be  sorry  to  hold  that,  therefore,  no  part  of  the 
caose  of  action  arose  in  that  country  where  the  services  were  to  be 
done  which  were  to  earn  the  payment. 

The  next  question  is,  was  the  person  served  an  agent  of  the 
defendants,  within  the  meaning  of  the  Act  ?     A  defendant,  I  am 
clearly  of  opinion,   is  entitled  to  come  into  Court  to  contest  tbe 
jurisdiction,  and  his  appearance  for  that  purpose  cures  do  defect; 
but  with  a  view  to  the  person  served  being  his  agent,  I  should  re- 
quire some  consideration  before  I  could  come  to  the  conclusion  that 
'his  appearance  would  not  have  cured  the  defect.    In  a  vast  variety 
of  cases,  even  proceedings  in  ptenam,  appearance  has  been  held  to 
cure  such  a  defect.    In  Ijepy  v.  Duncombe  (a),  a  rule  nisi  had  been 
obtained,  at  the  instance  of  the  plaintiff,  for  an  attachment  against 
his  late  attorney,  for  Qot  having  delivered  a  bill  of  costs,  pursuant 
to  a  Judge's  order  for  that  purpose,  and  which  had  been  made  a 
rule  of  Court,  and  personally  served.     It  was  objected  that  the  rule 
could  not  be  made  absolute,  because  the  affidavit  of  service  did  not 
state  that  the  rule  nisi  had  been  personally  served.     Lord  Abioger 
said — "  The  rule  nisi  is  served  merely  for  the  purpose  of  bringing 
"  the  party  here ;  if  he  appears,  as  he  does  here,  by  his  Counsel, 
"  that  obviates   the  necessity  of  inquiring  whether  the  service  ot 
"  the  rule  nisi  was  personal  or  not ;  though,  if  no  one  had  appeared, 
"  the  Court  would  probably  not  have  made  the  rule  absolute  for  an 
"  attachment,  except  on  an  affidavit  of  personal  service."     Bot  I 
am  very  clearly  of  opinion  that  the  party  here  served  was  an  agents 
within  the  meaning  of  the  Act.      If  it  were  otherwise,  the  Act 
would,  in  a  vast  variety  of  cases,  be  wholly  nugatory.     The  mean- 
ing of  the  Legislature,  apparent  from  the  words  of  the  statute,  was, 
that  there  should  be,  between  the  party  served  and  the  indindoal 
sought  to  be  served,  that  relation  which  would  impose  upon  the  per- 
son who  received  the  writ  an  obligation  to  communicate  it,  and 
would  give  him  the  means  of  communicating  it.     The  words  of  t^^ 

(a)  3  Dowl.  447. 
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section  are—**  Any  agent  or  representative,  or  any  manager  of  M.  T.  I860. 
"  the  real  or  personal  estate  of  such  defendant,  within  such  juris-  ..^^SLj 
*'  diction."  In  Wright  v.  Miller  (a),  the  plaintiff's  affidavit  stated 
that  Gordon  was  a  law  agent,  and  in  constant  communication  with 
the  defendant ;  and  a  letter  from  the  defendant  to  Gordon  was  read, 
in  which  she  instructed  Gordon  to  transact  business  for  her,  with 
reference  to  her  interest  in  an  estate  in  this  country.  Gordon  made 
an  affidavit,  in  which  he  swore  that  he  was  an  English  barrister ; 
that  he  did  not  intend  to  remain  in  Ireland ;  that  he  had  transacted 
business  for  the  defendant  as  a  friend ;  but  that,  for  the  last  three 
months,  he  had  no  communication  with  her ;  and  that  he  did  not 
know  where  to  direct  a  letter  to  her.  The  Court  held,  *'  If  a  man  is 
''  an  agent,  and  does  not  know  where  his  principal  resides,  but  it  is 
"  evident  that  he  has  the  means  of  discovering  his  residence,  they 
**  will  direct  service  to  be  substituted  on  him."  What  was  the  charac- 
ter of  this  gentleman's  agency  ?  Little  is  referred  to  in  the  document 
issued,  as  I  must  now  hold,  with  the  privity  of  the  defendants,  as 
their  agent  in  Belfast.  That  document  points  out  the  circumstances 
of  attraction  that  exist  in  the  business  of  the  defendants ;  and  it 
specially  guards  the  public  against  purchasing  concentrated  coffee 
except  from  the  defendants'  established  agents.  Nothing  could  be 
more  important  for  the  defendants,  than  that  the  public  should  be 
aware  that  there  was  an  agent  from  whom  they  could  procure  goods 
of  a  genuine  character.    Little  alone  is  the  agent  so  constituted. 

Was  this  a  kind  of  agency  sufficiently  large  to  satisfy  the  Court 
that  the  agent  stood  in  such  a  relation  towards  his  principals  that 
he  would  have  violated  a  moral  duty  if  he  had  not  communicated 
the  service  to  them,  and  that  he  had  the  means  of  so  communicating 
it  ?  I  think  this  appears  upon  the  face  of  the  proceedings.  The 
words  of  the  Act  are  *'  any  agent,"  and  it  cannot  be  contended  that 
that  means  the  agent  of  all  the  real  and  personal  estate. 


FiTZaERALD,   B. 

I  entertain  very  great   doubts  whether  this  case  is  within  the 
class  of  cases  contemplated  by  the  Act ;  but  the  authorities  cited  go 

(a)  I  Ir.  Jut.,  N.  S.,  205. 
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M.  T.  I960,  as  far  and  farther ;  and  I  do  not  feel  myaelf  at  liberty  to  differ  from 

^ ^— ^     them.    I  do  not,  however,  think  it  has  been  deeided,  and  I  do  not 

^  concur  in  the  opinion,  that  the  test  of  agency,  within  the  loeamiig 

WHITS.       of  the  Act  of  Parliament,  it,  whether  there  ia  a  reaaonAUe  prober 
bilitj  of  the  writ  reaching  the  defendant. 


HUGBSS,  B. 

I  am  of  opinion  that  this  caae  is  clearly  within  the  aothotitia 
referred  to.  Bat  if  it  were  not  within  the  authorities  referred  to^ 
I  should  have  no  hesitation  in  deciding  that  the  case  ia  ivithin  the 
Act  of  Parliament. 
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T.  T.  1859. 
JBscft.  Cham. 


BELFAST  &  BALLYMENA  RAILWAY   CO.,  in  Error, 

r. 
KEYS. 

LONDONDERRY  &  COLERAINE  RAILWAY  CO.,  in  Error, 

V. 

SAME. 
{Error  from  the  Commtfn  PUom).  "^o'^ia  ^' 

This  was  an  action  by  the  plaintiff  (defendant  in  Error)  against  D.K.Baedthe 

the  Belfast  and  BallTmena  Railway  Company,  the  Coleraine  and  lUilway  Com- 

Londonderry  Railway   Company  (plaintiffs    in    Error),    and    W.  JS^C.   Raul 

way  Company 
and  W.  M'C,  jointlj,  as  common  carrien,  for  the  loss  of  a  certain  trayeUing. 
case  eontuning  watches,  whilst  being  carried  br  them- from  B.  to  L.,  he  being 
a  second  class  passenger  travelling  from  B.  to  Ii.  npon  a  through  ticket  The 
defendants,  amongst  sundry  other  defences,  pleaded  that  D.  E.  was  only  entitled 
to  carry  personal  luggage,  and  that  Ae  case  in  question  did  not  answer  that 
description,  but  that  it  and  its  contents  constituted  merdiandize.    The  plaintiff  re- 

SUed  that  the  case  was  in  appearance  fit  for,  and  manifestly  did  contain,  merchan- 
ize,  to  wit,  watches,  and  not  personal  luggage,  and  that  defendants  receiTcd  it 
without  objection,  and  without  demanding  extra  remuneration,  and  without 
making  inquiry  of  the  plaintiff  touching  the  value  of  the  contents  of  the  case, 
and  that  there  was  no  improper  concealment  on  bis  part.  The  defendants  rejoined, 
traversing  the  averments  in  the  replication,  and  the  jury  found  that  the  said  case  was 
in  appearanoe  and  fact  fit  and  proper  for,  and  manifestly  did  contain,  merchandize, 
but  that  the  particular  sort  of  merchandize  which  it  so  contained  did  not  manifestly 
appear,  but  that  in  point  of  ^t  it  did  then  contain  watches.  Thejf  also  found  that 
there  was  no  improper  concealment  on  the  part  of  the  plaintiff,  touching  said 
case.  They  also  found  that  the  defendants  were  not  guiby  of  gross  negligoice. 
Upon  a  motion  to  enter  up  judgment  for  the  defendants,  non  obstante  veredicto, 
on  the  ground  that  the  rephcatk>n  was  no  ralid  answer  to  the  foregoing  special 
defence,  the  Court  below  having  given  judgment  in  &vour  of  the  plaintiff,  the 
defendants  suggested  error. 

Held  (bv  three  Judges  against  three),  affinning  the  judgment  of  the  Ck>urt  of 
Common  Pleas,  that  the  above  replication  disdosed  a  vaUd  answer  to  said  defence. 

Held  also  (by  three  Judges  against  three),  that  the  finding  of  the  juiy  thereon 
was  substantUlly  a  finding  in  favour  of  the  plaintiff. 

Held  also,  that  the  judgment  against  the  said  defendants  (plaintiffi  in  Error) 
onght  not  to  be  arrested  in  consequence  of  the  acquittal  of  a  co-defendant, 
notwithstanding  that  the  duty,  the  breach  which  was  complained  of,  grew  out 
of  an  implied  contract. 

•  Coram  LmoT,  C.J.;  PiooT,  C.B.;  Pbrbdi  and  CBrxsh,  J.J.;  Rich- 
AU>8  and  FzTZGEBALD,  B.B.— FsBBiN,  J.,  was  not  present  at  the  delivery  of  the 
judgment  of  the  Court, 

VOL.11.  19  1- 
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T.  T.  1859.  M'Cormick,  who  had  been  soed  as  joint  defendants,  for  the  loss 

EMCk.  ChoML 

' . — -*     of  a  case  of  watches,  the  property  of  the  pkintiff,   whilst  the 

BELFAST       ,  „.  .  ,  «   .,  f 

^^^         latter  was   travelkog  with  same   as  a  Railway  passenger  nom 

BkhLYUEVA  Belfast  to  Londonderry.  [For  the  pleadings,  see  voL  8,  pp.  167, 173]. 

^^  The  Court  of  Common  Pleas,  upon  a  motion  for  a  new  trial,  ud 

KEYS.        in  arrest  of  judgment,  and  for  judgment  nan  obstawU  veredkt. 

having  ruled  in  favour  of  the  plaintiff,  the  defendants  (plaintiis 

in  Error)  filed  suggestion  of  error  upon  the  judgments  acoordinglj 

entered  up. 

The  following  grounds  of  error  were  assigned  by  the  Bel£tft 
and  Ballymena  Railway  Company : — 

First ;  that  the  yerdict  had  for  W.  M^Cormick,  one  of  the  de- 
fendants in  this  case,  was  tantamount  to  a  verdict  in  fa?oar  of 
all  the  defendants,  and  that  judgment  should  have  been  entered 
not  for  the  said  defendant  W.  M'Cormick  alone,  but  for  all  the 
defendants. 

Secondly;  that  the  verdict  and,  finding  of  the  jury,  upon  the 
fifth  issue  submitted  to  them,  was,  in  effect,  a  finding  in  favoor 
of  all  the  defendants,  and  that  judgment  should  therefore  bare 
been  entered  for  all  the  defendants. 

Thirdly;  that  the  jury  having  found  that  the  said  defssdasti 
were  not  guilty  of  negligence,  as  alleged,  judgment  should  hare 
been  entered  up  for  all  these  defendants. 

Fourthly;  that  the  judgment  against  these  defendants  abooH 

have  been  and  should  be  arrested,  inasmuch  as  the  repUcatioa 

by  the  said  plaintiffs,  replied  to  the  twelfth  defence  of  theae  de- 

'   fendants,  discloses  no  answer  good  in  substance  to  such  defence. 

The  Londonderry  and  Coleraine  Railway  Company  assigned 
similar  grounds  of  error,  with  the  following  one  in  additioa; 
namely,  that  the  findings  of  the  jury  on  the  ninth  and  tenth  iffotf 
being  uncertain,  and  insufficient  to  entitle  the  plaintiff  to  hare  i 
verdict  entered  for  him  on  these  findings,  or  either  of  them,  jb4' 
ment  should  have  been  entered  for  the  defendants. 

The  following  is  an  exact  copy  of  the  findings  of  the  jo7 
upon  the  several  issues. 

First ;  that  the  said  case  and  watches  were  not  lost,  that  is,  ^ 


COMMON  LAW  REPORTS.  147 

in  the  thirteenth  and  foorteenth  defences  of  the  defendants  the  T.  T.  1859. 
Belfast  and  Ballymena  Railway  Coinpanj,  the  second  defence  of    v — U-w 
the  defendants  the  Londonderry  and  Coleraine  Railway,  and  the 
eighth  defence  of  the  defendant  W.  M'Cormick  mentioned.  balltmena 

R  AUj17  ay 

Secondly ;  that  the  case  and  watches  were  not  accidentally  lost.  ^ 

Thirdly ;  that  the  said  case  and  watches  were  not  accidentally  lost.        keys. 

Fourthly;  that  the  said  case  and  package  and  watches  were 
feloniously  stolen,  taken  and  carried  away,  by  a  servant  then 
in  the  employment  of  the  defendants  the  Belfast  and  Ballymena 
Railway  Company  and  the  Londonderry  and  Coleraine  Railway 
Company,  but  not  in  the  employment  of  the  defendant  W. 
M'Cormick,  whilst  the  said  case  and  watches  were  in  the  custody 
and  possession  of  these  said  defendants  the  Belfast  and  Ballymena 
Railway  Company  and  the  Londonderry  and.  Coleraine  Railway 
Company,  as  conmion  carriers. 

Fifthly;  that  the  said  case  was,  in  appearance  and  fact,  fit 
and  proper  for,  and  manifestly  did  contain^  merchandize,  but  that 
the  particular  sort  of  merchandize  which  it  so  contained  did  not    • 
manifestly  appear ;  but  the  said  jury  now  find  that  the  said  case 
did  then  contain  watches. 

Sixthly;  that  there  was  no  improper  concealment  on  the  part 
of  the  plaintiff,  touching  the  said  case,  as  in  the  last  rejoinder  of 
the  defendants  W.  M'Cormick  and  the  Londonderry  and  Coleraine 
Railway  Company  alleged. 

Seventhly ;  that  none  of  the  defendants  detained  from  the  plaintiff 
the  said  case  and  watches. 

Eighthly ;  that  none  of  the  defendants  converted  the  said  case 
and  watches  to  their  own  use. 

Ninthly ;  that  the  defendants  the  Belfast  and  Ballymena  Railway 
Company  and  the  Londonderry  and  Coleraine  Railway  Company 
were  common  carriers  upon  the  said  Railways,  as  in  the  plaint 
alleged,  but  that  the  defendant  W.  M*Cormick  was  not. 

Tenthly ;  that  the  plaintiff  became  a  passenger  on  said  Railway, 
and  paid  money  for  his  said  ticket  to  the  defendants  the  said 
Belfast  and  Ballymena  Railway  Company  and  the  Londonderry  and 
Coleraine  Railway  Company,  and  was  conveyed   by  these  said 
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T«  T.  1859-  defendanU,  but  that  he  dad  not  become  a  passenger  of,  pmj  Ik 
.— -^■■-/     money  to,  nor  was  he  conveyed  by,  the  defendant  W.  M'Connick. 
^^^^  EleTcnthly ;  that  the  plaintiff  was  requested  to  deliver,  and  thai 

BAiATMSVA  hc  did  ddiver  to  the  said  Thomas  CenoUy,  the  said  caae  and  watcha 
^^  as  in  the  plamt  aUeged* 

KSTS.  Twelfthly ;  thai  the  defendants  the  Bdfest  and  BaUynieaa  Rail- 

way Company  and  the  Londonderry  and  Coleraine  Railway  Ccmipasj 
did  contract  with  the  plaihtiff,  as  in  plaint  allegad,  but  thu 
the  defendant  W.  M*Comii<^  did  not  so  contract 

Thirteenthly;;  that  none  of  the  defendants  were  guilty  of  gros 
negl^nee,  as  in  plaint  alleged :  and  the  plaintiff  having^  enlsBe^ 
a  noUeproiequi  as  to  the  third  a^d  fifth  paragraphs  of  his 
and  plaint,  the  said  jury  say  thai  the  said  plaintiff  haa 
damage,  l^  reason  of  the  grieyaaees  in  the  first  paragraph  of  the 
summons  and  plaint  mentioned,  to  the  sum  of  £1261,  and  the 
said  jury  assess  the  phuntiff's  costs  by  him  abont  his  snit  is 
that  behalf  expended,  as  against  the  saadr  defendants  the  Belfett 
and  Ballymena  Railway  Company  and  the  Londonderry  and  Cole- 
raine Railway  Company,  to  six  pence,  and  the  said  jniy  aaaeas  the 
defendant  W.  M'Cormick's  costs  to  six  pence  therefer,  |md  aafiarth. 

Lyneh  and  JKciy,  on  behalf  of  the  plaintifis  in  Error  the  Bdfest 
and  Ballymena  Railway  Company. 

Josf  and  James  HamiUon^  on  behalf  of  the  platntiffii  in  Ener 
the  Londonderry  and  Coleraine  Railway  Company. 

Fitzgibbon  and  Heron^  for  the  defendant  in  Error. 

The  following  cases  and  authorities  were  cited  duriag  tha  pro- 
gress of  the  arguments ;  Oreai  Nartkem  RmUwaif  Oomprns^  t. 
Sheppard{a);  1  W.  4,  c  68;  CNbban  y.  P^i^nUm  (b) i  Pawatf  t. 
L€^an  (c);  Max  t.  SoberU  (d);  Patxi  t.  iSlipldfi (e) ;  iUcdordi 
▼•  London^  Brigkian  and  SotUk  CaoH  JRotltsay  Cba^Mn^  (f); 

(a}8Ex.80.  (&) 4 Bnrr.  2296. 

(e)2K.B.3Q5. 
(<02K.  B.  450;  8.  C.  In  Bner,  12  Ettt,  80. 

(«)6Aa.&£L976. 
CO  7  C.  B.  839 ;  I  Wmi.  Sannd.  291 ,  e,/,  y. 
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*    FrrsosmAi.D,  B. 

These  cases  come  before  the  Court  upon  snggestions  of  error  on 
a  jodgment  of  the  Court  of  Common  Pleas.  That  was  a  judgment 
for  the  defendant  in  Error,  Keys^  in  an  action  brought  by  him  as 
plaintiff  against  the  present  pkintiffo  in  Error  and  another,  for  the 
non*>d^ver7  of  certain  goods  entrusted  by  him  to  them  as  oommon 
carriers  for  caniage.    The  judgment  was  entered  on  the  first.para- 

(a)  2  Ad.  &  EL  25e. 
(e)  9  Ir.  Eq.  Bep.  3S9. 
(0  16  Bast,  244. 


(9)  5  B  &  C.  822. 
(0  lCar.&K«6l. 
(0  10  Ex.  798. 


(6)  5  Bing.  220. 
(d)  4  Camp.  40. 
09  lFHoe,2Ba 
(A>  1  8m.  L.  C.  884. 
(A)  10  M.  &  W.  161-a 
(ai)4]ffiiig.21& 


(»)  4  Bmg.  476. 
(o)  1  M.  &P.  563,  S.C.;  2Bro.  &Bing.  177. 


(p)  18C.B.575. 

(r)  1  Eap.  815. 

CO  1  Shower,  28, 101,  479. 

(p)  2  Manb,  485. 

(x)  2Ld.Rajm.l00. 

(«)  14  C.  B.  255. 


(9)  11  C.  B.  14a 
(0  12  Eaat,  452. 
(«)8East,02. 
(v>8Bro.&Bliig.54. 
(y)  2  Starkie,  828. 
(oa)  1  T.  B.  27. 


KSTflk 


Doorman  v.  Jenkins  (a);  9  Co.  Rep.  1,  q;  Pelly  v.  Home  (6);  T.  T.  1859. 

Spumner'y.  WaUh  (o)  ;  Down  v.  Fremont  (d)  ;  Beck  v.  Enans  (e) ;     — ^^ * 

Levi  y,  Waierhouseffji  Mareh  y.  Homes  Story  on  Bailmente^        j^j^ 

Tip;    89^   476,    499  {g) ;    Bmhton  y.  AspinaU  (A) ;    Wingate   y.  BioxTMsnA 

Christie  (•) ;  8  &  9  Vie.,  c.  20 ;  Walker  v.  Jackson  (A) ;  Heam  y.     *^^^^^ 

ZdfMfoit   and   South    Coast   MaiUeag    Company  (I) ;    Brook    y. 

Michards  («)•;  iSfeuMtoii  y.  JSbr<  (ii)  ;  Lanyiey  y.  Brown  (o)  ; 

Crreof   Northern   Railway   Company  y.   Rimmell(p)i    Butt  y. 

6rMtf  Western  Mailway   Company  (q) ;   Finucane  y.  Sipna//  (r) ; 

Avail  y.  ffwt7ltm(«);  Awon  y.   Sandford{t);    GoveU  y.  £aif«- 

iitil7e(M);    Crreen  y.  Crr««n5aiiA  (v) ;   Bretherton  y*    FFaril(icp)) 

Go^^#  y.  £«riiard  (») ;  Stuart  y.  Crawley  (y) ;  2  CAt^  on  Pi^oif- 

ing^  p.  660;   CrotieA  y.  Lotubn  and  North   Western  Railway 

Cowspasiy{z)\  Chitty  ^  Temple  on  Carriers,  pp.  12,  34;  Forward 

y.  Pittard  (aa). 

Cur.  ad.  vuU. 


JlOMld. 
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T.  T.  1859'  grapb  of  the  plaint  only.  There  were  three  defendants  to  the  acUoo, 
Vmrh   Chain 
^   '  \        '    the  Belfast  and  Balljmena  Railway  Company,  the  Londonderry  and 

BKLPAST      Coleraine  Company,  and  William  M*Cormick.     There  had  been  a 

AND 

BALLTMENA  verdict  for  the  plaintiff  in  the  action  against  the  two  Railway  Com- 
panies, and  a  verdict  for  the  defendant  M*Cormick. 
KSTS.  The  application  of  the  defendants  the  Railway  Companies  to  the 

Common  Pleas  was  twofold — ^first,  to  arrest  the  jadgment;  or, 
secondly,  to  enter  a  jadgment  for  the  defendants.  The  Court  of 
Common  Pleas  declined  to  comply  with  either,  and  gave  jadgment 
for  the  plaintiff  in  the  action.  We  are  now  to  consider  whether 
they  were  right  in  both  respects. 

As  regards  the  first,  the  only  material  defences  to  be  considered 
are,  in  my  mind,  the  twelfth  defence  of  the  Belfast  and  Ballymena 
Company,  and  the  third  defence  of  the  Londonderry  and  Coleraine 
Company,  which  are   substantially  the  same.     The  plaint  (first 
paragraph)  in  substance  states,  that  the  three  defendants,  at  the  time 
when,  &C.,  were  common  carriers  from  Bel&st  through  Coleraine  to 
Londonderry;  that  the  plaintiff,  at  the  defendants'  request*  in  Decem- 
ber 1856,  was  a  passenger  on  their  Railways,  to  be  carried  from 
Belfast  through  to  Derry,  for  money  paid  by  the  plaintiff  to  the  de- 
fendants ;  that  one  Conolly,  a  servant  to  the  defendants,  was  guard 
of  the  train  by  which  the  plaintiff  was  trsTelling ;  that  he,  as  such 
guard,  between  Coleraine  and  Derry,  required  the  plaintiff  to  give 
to  him  a  trayelling-case,  which  the  plaintiff  was  then  carrying  with 
him,  that  it  might  be  carried  in  a  certain  part  of  the  train  appro- 
priated to  luggage  and  goods ;  that  the  plaintiff  did,  accordingljf 
deliver  to  Connolly  the  travelling-case,  which  contained  a  number 
of  watches,  of  value  to  a  considerable  amount,  and  which,  together 
with  the  watches  therein  contained,  were  to  be  safely  carried  to  the 
end  of  said  journey,  and  to  be  there  re-delivered  by  the  defendants, 
pursuant  to  their  contract  and  duty  as  carriers ;  that  it  was  the 
duty  of  the  defendants  safely  to  carry  the  travelling-case,  and  the 
watches  therein  contained,  to  the  end  of  the  journey,  and  there  to 
deliver  them  to  the  plaintiff,  so  being  such  passenger  as  aforesaid; 
that  the  plaintiff  paid  his  fare,  and  performed  till  things  necessaij 
to  be  performed,  as  such  passenger,  and  that  all  conditions  preoe- 


COMMON  LAW  BEPOETS.  151 

dent,  necessary  to  be  performed  by  the  plaintiff,  in  order  to  enable  T.  T.  1859> 
him  to  have  the  case  and  watches  safely  carried  to  the  end  of  ^  « — ^v ' ' 

B£IjFA8T 

the  journey,  and  there  delivered  to  him,  were  performed  by  him ;  ^^^ 

that  Conolly  took  the  goods,  and  the  defendants,  by  his  hands,  re-  ballymena 
ceived  them,  for  the  purpose  of  being  carried,  for  the  remainder  of  ^^ 

the  journey,  to  Deny ;  that  on  arrival  at  Deny  the  plaintiff  de-  ksys. 
manded  his  goods  of  the  defendants ;  that  the  defendants  refused, 
and  still  refuse,  to  deliver  them ;  that,  by  the  gross  neglect  and 
default  of  the  defendants,  the  goods  have  not  been  delivered  to  the 
plaintiff.  This  plaint  seems  to  me  to  be  expressly  founded  on  the 
Common  Law  liability  of  the  defendants,  as  common  caniers,  and 
distinctly  to  state  that  it  was  a  part  of  their  legal  obligation,  as  such, 
to  carry  to  the  end  of  the  journey,  and  there  deliver  to  the  plain- 
tiff, being  a  passenger,  the  travelling-case  and  its  contents,  which 
case  was,  in  the  first  instance,  taken  by  the  plaintiff  with  him,  and 
afterwards,  during  the  journey,  was  taken  from  him  by  the  defend- 
ants' servant,  to  be  carried,  for  the  remainder  of  such  journey,  in  a 
different  part  of  the  train.  I  see  no  case  stated  in  it  of  gratuitous 
bailment  of  the  case  and  its  contents,  any  more  than  there  would  be, 
if,  instead  of  being  a  case  of  watches,  they  had  been  stated  to  be, 
and,  in  fact,  were,  what  has  been  called  passenger's  personal  lug- 
gage. The  gross  neglect  and  default  charged  is,  as  it  seems  to  me, 
the  neglect  and  default  of  the  defendants  to  discharge  their  Common 
Law  obligation  to  deliver  the  goods,  not  as  neglect  or  default  in  the 
mode  of  performing  their  duty,  but  a  direct  violation  of  that  obligation 
in  an  essential  part  The  transaction  with  ConoUy  seems  to  me 
material  only  as  excluding  any  possible  presumption  that  the  plaintiff 
himself  undertook  the  care  of  the  goods,  or  that  his  parting  with 
them  was  a  putting  of  them,  by  his  own  act,  out  of  the  charge  of  the 
defendants.  By  the  Common  Law  liability  of  the  defendants,  as 
caniers,  I  understand  the  legal  obligation  which  arises  from  the  fact 
of  their  being  such  common  carriers,  and  from  the  fact  of  goods  being 
committed  to  them  for  carriage  and  delivery ;  and  the  extent  of  that 
Common  Law  liability  is  to  carry  them  and  safely  deliver  them, 
wananted  against  all  injury  save  such  as  may  arise  from  the  act  of 
God  or  the  Queen's  enemies.    I  think   it  extends   to  everything 
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T.  T.  1859.  bioughi  by  ihe  psflsengw  with  him,  and  aceepted  to'  be  carried  with 

^ — ^v — -^'    him.l  IWith  that  liabiHty  they  seem  to  me  to  be  sui&eientlgr  diai^gei 

j^np        in  the  plaint,  as  regards  the  ease  and  its  contents.    That  being  n, 

BKiLTMBVA.  it  lay  on  them  to  discharge  themselves.    There  is  no  doubt  tint  thk 

BAILWAT 

9,  Common  Law  liability  may  be  restricted  in  the  case  of  ocnmnon  ear- 

"^«*        nen.     It  may  be  so  by  the  statute  1   W.  4,  c.  68  (theOairien 
Act),  where  the  provisions  of  that  Aet  are  complied  with  by  tlie 
carriers.    It  may  be  so,  by|  special  contract  T)et#een  the  xwrtiest 
notwithstanding  the  provisions  of  that  Act  are  not  complied  with. 
Though  the  Act,  by  its  3rd  section,  leaves  the  carrier  not  complyiag 
with  its  provisions,  in  express  terms,  to  his  Common  Law  Hability, 
the  6th  section  provides,  that  nothing  in  the  Act  shaU  annul  or' 
affect  any  special  contract,  between  the  carrier  and  bny  other  party, 
for  the  conveyance  of  goods,  and  the  Act  in  terms  applies  togoods'to 
be  carried  for  hire,  or  to  accompany  the  person  of  any  passenger,  l^ov 
by  their  twelfth  defence  the  Belfast  and  Bitllymena  Bailwny  Com- 
pany in  substance  state,  that  they  were  at  the  time  when,  &c., 
common  carriers  for  passengers,  at  certain  fares,  and  common  car- 
riers for  merchandize,  at  certain  rates  to  be  paid  in  that  behalf; 
that  the  passengers  on  their  Railway  were  entitled  to  carry  wifli  them 
respectively  personal  luggage  free  of  any  charge  beyond  their  re- 
spective &res,  but  were  not  etititled  to  carry  with  them  merchandife, 
without  paying  for  the  carriage  of  the  saqie  as  merchandize,  of  which 
the  plaintiff,  before  the  delivery  of  the   goods  in  question,  had 
notice ;  that  the  plaintiff  was  a  passenger  on  the  Railway,  and  took 
with  him  the  travelling-case  and  its  contents,  as  his  personal  lug- 
gage, and  without  paying  any  fare  or  sum  of  money  for  the  carriage 
thereof;  that  the  case  and  its  contents  constituted  merchandize,  of 
which  the  plaintiff  had  notice,  but  of  which  the  defendants  had  do 
notice  or  knowledge  whatsoever ;  and  that,  save  as  aforesaid,  tbe 
goods  in  question  were  not  accepted  by  the  defendants  as  common 
carriers  or  otherwise. 

The  third  defence  of  the  Londonderry  and  Coleraine  Railway 
Company  is  substantially  the  same,  except  that  it  omits  the  qo»- 
lified  denial  of  acceptance.  Both  admit  a  delivery  in  fact  of  i^ 
goods  in  question ;  but  the  defence  of  the  Belfast  and  BaUymens 
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Company  denies  aceeptance  with  a  qualification.    I  understand  this  T.  T.  1869* 

Exch*  ChoM, 
denial  to  mean  a  denial  that  the  goods  were  accepted  as  anything     >— — >^ — --^ 

BBIilFA.S'r 

but  personal  luggage,  the  defendants  being  ignorant  that  they  were  .j^-^ 

something  wholly  different,  while  the  plaintiff  knew  that  they  were  ballthsna 
so,  and  that  he  was  not  entitled  to  carry  them  with  him  without 
paying  specially  for  their  carriage.    The  defence  does  not  say,        kets. 
paying  beforehand,  nor  alleges  that  declaring  the  value  and  paying 
the  fare  was  to  be  a  condition  precedent.     It  is  obvious  that  these 
defences  do  not  put   forward   the  statutable  qualification  of  the 
defendants'  Common  Law  liability  as  carriers.    No  compliance  on 
their  part  with  the  provisions  of  the  statute  is  stated.    It  seems  to 
me  equally  clear  that  they  do  not  put  forward  any  special  contract 
between  the  parties,  that  the  defendants'  Common  Law  liability  to 
warrant  the  safety  and  delivery  of  the  goods  should  be  restricted, 
by  reason  of  their  not  being  declared  merchandize,  and  paid  for  as 
such  beforehand.      They  do  aver  that  the  plaintiff  knew,   when 
taking  them  with  him  as  personal  luggage,  and  without  specially 
paying  for  them,  that  he  was  exceeding  the  rights  which  he  had 
acquired  by  payment  of  his  fare  as  a  passenger ;  but  I  can  see 
nothing  like  an  allegation  that  there  was  any  special  contract,  that 
if  he  did  not  declare  their  nature  and  value,  and  pay  for  them 
beforehand,  the  Company  should  not  be  liable,  to  the  extent  of  their 
Common  Law  liability,  if  it  existed,  in  case  of  default  or  failure  of 
delivery.    If,  therefore,  these  defences  can  be  at  all  sustained,  it 
seems  to  me  that  they  only  can  be  so  by  taking  them  as  of  the  form 
pleaded  by  the  Belfast  and  Ballymena  Company,  and  as  denying 
that  there  was  any  acceptance  of  the  goods,  such  as  to  charge  the 
Company  at  all,  on  the  ground  that  the  goods  were  merchandize, 
and  not  personal  luggage;  that  the  defendants  were  ignorant  of 
this,  while  the  plaintiff  knew  it,  and  knew  also  that  his  right,  as 
passenger,  was  confined  to  the  taking  with  him  personal  lug- 
gage only,  and  not  merchandize,  without  paying  extra  fare,  when 
demanded.    Whether  a  defence  of  that  kind  can  be  sustained  at 
all  seems  to  me  a  very  serious  question.     At  present,  however,  I 
only  say  that  the  defences  are  not  put  on  the  statutable  qualification 

VOL.  11.  20  L 
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T.  T.  1659.  of  the  defendants'  Common  Law  liabilitj,  as  alleged  in  the  plaint,  or 

> — Iv ''    on  any  special  contract  merely  limiting  or  qualifying  that  ConuDoo 

^211^         Law  liability  to  carry  and  deliver.    The  goods  were  in  fiact  deliv- 

BALJLTBfENA  crcd  to  the  defendants  to  be  carried;  but  the  defendants,  it  is  nid, 
^^  accepted  them  only  in  the  mistaken  conception  that  they  were  per- 

KEYS.  sonal  luggage,  while  the  plaintiff  knew  that  they  were  not  so»  bat 
merchandize,  and  that  merchandize  was  liable  to  a  special  charge 
for  carriage ;  and,  therefore,  it  is  relied  on  that  the  acoeptanoe  of 
the  goods  was  wholly  a  nullity,  to  charge  the  defendants  as  commoo 
carriers  or  otherwise  in  respect  of  them. 

To  these  defences  the  plaintiff  replies,  by  the  seventh  replication, 
that  the  travelling^case  was,  in  appearance  and  fact,  fit  and  proper 
for  the  conveyance  of,  and  manifestly  did  contain,  such  merehu- 
dize,  to  wit,  watches,  as  in  the  plaint  mentioned,  and  not  penooal 
Inggage.  That  there  was  no  concealment  or  fraud  on  the  part  of  the 
the  plaintiff,  touching  the  said  travelling-case.    That  the  defeoduts 
received  the  travelling-case  as  part  of  the  personal  luggage  of  the 
plaintiff,  without  making  any  objection,  without  demanding  anj 
extra  remuneration  from  the  plaintiff  for  the  carriage  thereof,  and 
without  any  inquiry  touching  the  nature  and  value  of  the  contents. 
The  substance  of  this  answer  to  the  defences  I  take  to  be  thit, 
though  it  be  true  that  the  defendants  had  not  notice  or  knowledge 
that  the  case  and  its  contents  were  merchandize,  they  had,  io  the 
appearance  of  that  article,  the  means  of  such  knowledge,  and  th«t 
no  concealment  or  fraud  was  practised  by  the  plaintiff  in  that 
behalf;  that,  though  it  be  true  that  the  plaintiff  knew  he  vu 
exceeding  his  right,  if  he  carried  the  articles  with  him  witboot 
paying  extra  for  them,  no  demand  of  such  payment  was  made,  nor 
was  he  asked  to  declare  the  nature  or  value  of  the  contents  of  the 
case ;  that  he  practised  no  fraud ;  and  a  fraud  it  unquestionablj 
would  be  to  take  them  with  him  with  the  intent  of  not  pajiog 
for  them  anything  with  which  he  was  justly  chargeable  in  that 
behalf.    So  far,  I  repeat  I  can  find  nothing  to  show  that  there  wtf 
any  special  contract  that  the  plaintiff  should  declare  the  nature  or 
value  of  what  he  carried  with  him,  or  pay  beforehand  a  distinct  (sre 
for  what  might  not  be  properly  personal  luggage.    I  am  aware  that 
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it  IB  the  Common  Law  right  of  a  carrier  to  be  paid  hifl  fare  contem-  T.  T.  18S9* 

poraneously  with  the  acceptance  of  the  goods,  if  he  demand  it ;  but,      — -^ <  * 

if  he  do  not  demand  it,  I  have  yet  to  learn  that  he  can,  without  spe- 

cial  contract,  or  fraud  practised  on  him,  escape  from  his  liabilities  as  balltmsna 

carrier,  because  the  proper  fare  was  not  paid  beforehand.  ^ 

To  this  replication  the  Belfast  and  Ballymena  Company  rejoins,  ksts. 
that  the  travelling-case  was  not,  in  appearance  and  fact,  fit  and 
proper  for  the  conveyance  of,  and  did  not  manifestly  contain,  such 
merchandise  *  as  in  the  replication  alleged.  The  Londonderry  and 
Coleraine  Company  rejoins,  that  it  was  not  manifest  that  the  tra- 
velling-case did  contain  such  merchandise,  to  wit,  watches,  as  in 
the  replication  alleged,  and  that  there  was  fraud  and  concealment 
on  the  part  of  the  plaintiff,  touching  it.  The  defendants  thus  select, 
as  the  issue  to  be  joined,  the  external  appearance  and  character  of 
the  article ;  to  which  the  Londonderry  and  Coleraine  Company  add 
that  of  fraud  and  conoealment  by  the  plaintiff.  Both  admit  the 
reception  of  the  goods  in  question,  as  part  of  the  plaintiff's  personal 
luggage,  which  (if  such)  was,  by  their  admitted  obligation,  to  be 
carried  to  the  journey's  end,  and  there  safely  ddivered  to  Uie  plain- 
tiff. Now  the  jury  has  found  the  truth  of  the  plaintiff's  side  of  the 
issue  taken,  to  the  extent  that  it  was  manifest  that  the  case  did  con- 
tain merchandize,  though  it  was  not  manifest  that  the  merchandize 
contained  was  watches,  but  thai  in  fact  it  did  contain  watches. 
This  I  take,  and  for  the  present  shall  assume,  to  be  a  substantial 
finding  for  the  plaintiff;  and  the  jury,  further,  negative  fraud  or 
conoealment  on  the  part  of  the  plaintiff,  touehing  the  travelling- 
case.  The  application  to  arrest  judgment  is  founded  on  the  insof- 
fieiency  of  the  replication  as  an  answer  to  the  defence,  the  substantial 
truth  in  fact  of  the  replication  being  found  by  the  jury,  or  admitted. 
Then  the  question  is,  whether  the  defendants,  being  Common  Law 
carriers,  to  whom  the  case  was  in  fact  delivered  as  personal  luggage 
(personal  luggage  of  a  passenger  being  a  thing  which  they  were 
admittedly  bound  safely  to  carry  and  deliver),  and  who  received  it 
as  such  personal  luggi^,  can  escape  from  the  liability  of  re-deliv- 
ering it ;  in  other  words,  take  it  as  a  forfeit  to  themselves  ;  for  they 
allege  no  loss,  no  lien,  because  it  was  not  in  fact  personal  luggage. 
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T.  T.  1859.  bat  merehandize;  and  becaiue  they  did  not  know  this,  and  the  {dabtf 

^^^^i^t^    did  know  it,  and  knew  also  that  he  was  not  entiUed  to  have  it  or- 

"*j^B^'     ried  without  extra  payment,  thoogfa  he  intended  no  irai^  prac^ri 

BALLTHXHA  no  oonoeahnent,  and  though  the  nature  of  the  article  waa  paient 

RAILWAT     j^  ^^^  Btotement  of  euch  a  proposition  aeema    to  me  ahnoa 

KET8.       sufficient  to  condemn  it.    The  defendants  are  not  here  charged  wish 

a  liability  from  their  having  lost  the  article;  they  themaelyes  afi^ 

no  loss  of  it_no  lien  upon  it,  but,  admittedly,  that  they  retsasfA 

the  goods,  say  they  are  entitled  to  keep  them,  and  that  what  tliej 

receiYod  as  personal  luggage  is  not  to  be  dealt  with  in  their  hands 

as  personal  luggage,  even  to  the  extent  of  being  re-delivered. 

I  know  it  may  be  said  Uiat,  howerer  it  might  be  the  dntj  oT 
honest  men  to  re-deliTer  under  such  circumstances,  it  is  not  tbeir 
duty  as  common  carriers,  and  it  is  only  in  that  capacity  they  vt 
charged  here.    It  is  in  that  narrow  view  of  the  case,  and  that  onij, 
that  I  think  it  at  all  material  to  consider  the  cases  which  have  been 
made  the  subject  of  so  much  controversy  in  the  argnoient.    The 
defendants,  being  common  carriers,  did,  in  fact,  receive  these  articks 
as  things  to  be  earned  to  Derry,  and  there  safely  delivered  to  the 
plaintiff,  because  they  did  receive  them  not  only  together  with  the 
plaintiff,  but  as  part  of  his  personal  luggage,  and  their  admitted 
obligation  was  to  carry  and  deliver  his  personal  luggage.    The 
articles  were  not,  in  fact,  personal  luggage,  and  they  were  entitled 
to  charge,  for  what  they  received,  a  fare  beyond  what  had  been  psH 
them,  but  they  did  not  know  of  this  right,  because  they  did  not 
know  that  the  articles  were  not  personal  luggage,  but  merchandize. 
The  plaintiff  did  know  of  the  defendants'  right  to  be  paid  this 
extra  sum,  and  he  did  not  declare  the  nature  or  value  of  the  articlefli 
nor  pay  the  extra  suns.     So  fiur  he  left  them  in  their  ignorance;  hot 
he  designed  no  fraud,  he  practised  no  concealment,  and  the  natoi« 
of  the  articles  was  patent     Under  these  circumstances,  I  can  con- 
ceive the  defendants  as  having  a  lien  on  the  articles  for  the  pajmeaf 
of  their  proper  rate ;  but  that  they  are  not  liable  to  d^  with  them 
as  what  they  took  them  to  be,  and  re-deliver  them,  is  what  I  cannot 
understand.     Are  they  exempt  from  all  obligation   as  eommoB 
carriers  in  respect  of  the  goods,  and  does  the  innocent  (for  so  it  '^ 
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found)  act  of  delivering  to  them  merchandize  as  personal  luggage  T.  T.  1859. 
exempt  them  from  what  their  obligation  would  be  if  the  articles  .^-A._- ' 
had  been  what  they  conceived  them  to  be,  and  as  which  they 
received  them?  Assume,  and  it  i^the  only  assumption  consistent  with  balltueha 
the  pleadings,  that  the  articles  are  now  in  the  defendants'  hands, 
would  they  not,  because  they  are  common  carriers,  have  a  lien  on  keys. 
them  for  the  extra  carriage  fare  ?  and  if  they  would,  but  do  not  choose 
to  rely  on  it,  can  they  say  that,  as  common  carriers,  they  are  not 
bound  to  deliver?  Nothing,  as  it  appears  to  me,  could  annihilate 
their  obligation,  as  common  carriers,  in  respect  of  goods  so  received, 
except  a  fraud  practised  on  them  by  concealment  of  the  real  value 
of  the  goods ;  that  might,  perhaps,  I  do  not  say  it  would,  wholly 
nullify  the  acceptance  of  the  goods  as  common  carriers :  and  in 
truth,  that  such  fraud  only  will  do  it,  is  the  very  point  decided, 
but  certainly  not  for  the  first  time,  in  that  much  debated  case 
of  T^  Great  Northern  Railway  Company  v.  Sheppard{a).  In 
that  case  it  was  held,  that  so  placing,  articles  of  merchandize  as 
to  conceal  their  real  nature,  and  not  declaring  it,  amounted  to  fraud- 
ulent concealment  of  the  nature  of  the  article,  which  avoided  the 
contract  founded  on  acceptance,  at  least  to  the  extent  of  the  carriers' 
liability  for  actual  loss  of  the  articles.  The  decision,  if  Parke,  B.,  is  to 
be  believed,  was  not  on  the  ground  that  the  Company  had  no  notice, 
but  was  on  the  ground  that  the  plaintiff  had  so  conducted  himself 
that  the  Company  was  not  aware  of  the  nature  of  the  articles. 

In  this  case  the  nature  of  the  articles  was  patent ;  fraud  and  con- 
cealment on  the  part  of  the  plaintiff  is  negatived,  and  the  avoidance 
of  the  contract  is  pressed  to  the  extent  not  merely  of  the  liability 
for  the  mode  of  performing  it,  but  in  toto^  and  to  the  extent  of  trans- 
ferring property.  But  in  that  case,  and  it  is  an  essential  part  of  it, 
it  lay  on  the  learned  Judge  to  show,  in  conformity  with  numerous 
authorities,  that  fraud,  and  fraud  only,  could  have  this  effect  of  viti- 
ating the  contract,  even  to  the  extent. there  held;  and  how  does  he 
show  it  ?  At  p.  38,  after  laying  down  that  the  carrier*s  obligation 
in  that  case  was  only  to  carry  the  passenger  and  his  personal  lug- 
gage, and  that  the  articles  there  in  question  were  not  personal 
(a)  8  Ex.  Bep.  30. 
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T.  T.  1859-  luggpge,  bat  merchandiae,  he  adds :— *' If  the  pliiintiflr  had  caniei 
JSxek  CktaiL 
s^lJ^ ^*  these  articles  exposed,  or  had  packed  them  in  the  shape  of  mercb^ 

^^^         ^  dise,  so  that  the  Companj  might  have  known  what  thej  were,  il: 

BAixYMEifA  «« thej  had  ehosen  to  treat  them  a^personal  Inggage,  aad  canytbs 

^^  **'  without  any  extra  remaneration,  they  would  have  been  responak 

KKTS.        '<  for  the  loss.**    Again,  at  p.  39 :— "*  If  indeed  thej  had  known,  v 

*'  might  have  sospected  from  the  mode  in  which  the  parcels  w« 

*'  packed,  that  thej  did  not  oonUin  personal  luggage,  thej  oagbt  ts 

^'  have  objected  to  carrj  them."  Nor  is  this  propositioa  laid  down  cm- 

lesslj,  because  it  manifestlj  refers  to  a  decision  prewioualj  citni  bf 

himself  at  p.  37,  in  the  case  of  Walker  ▼.  Jackaon  (a) : — ^»  No  ^\< 

wajB  B.  Pttfke,  **  it  is  the  dutj  of  the  carrier,  on  receiving  the  parcel 

^  to  ask  such  questions  as  maj  be  neceasaij ;  and  if  he  aaks  no  qos- 

*^  tion,  snd  there  is  no  fraud,  he  is  liable  for  the  loss.     It  was  so  hid 

^'down  in  the  case  of  Walker  ▼.  JaektmLT 

Now,  in  the  present  case  the  nature  of  the  goods  was  msnifest: 

the  Compan J  might  haTe  known,  not  merelj  suspected,  that  thej  were 

merchandiae ;  thej  demanded  no  extra  lemuneration ;  thej  sUeg^ 

no  condition  precedent  of  declaring  value  and  pajing  extra  &R- 

Thej  received  the  goods  as  personal  luggage  of  the  passenger,  u^ 

thej  asked  none  of  the  questions  which  the  manifest  appeazanv  o( 

the  goods  warranted.     With  Baron  Parke*s  position  perfectlj  agnee 

the  case  cited  faj  Mr.  l^mek  in  his  leplj,  that  of  Cnmek  v.  £ss^ 

mtd  NoHk  Weaiem  RaUwajf  Compamy  {b).    In  that  csss  it  «« 

held  that  common  earners  could  not  refuse  to  cairj  goods,  on  the 

ground  that  the  person  bringing  them  declined  to  answer  qnestiotf 

as  to  their  nature  and  value.    So  I  saj  here,  the  defendants  wert 

bound,  as  ooaamoB  cairiws,  to  carrj  the  goods  in  question  here,  tboag^ 

value  or  nature  was  not  diadosed.    Thej  might,  to  be  sure,  !!«▼«  ^ 

a  special  contracts  snaking  the  discfesure  of  value  and  pajsieot  d 

extra  fiure  a  condition  precedent,  or  thej  mi^t  have  avsiled  thee* 

ssIt^  of  the  Carriers  Act.  to  sscertain  the  extent  of  the  hMbUitfi^ 

ease  of  actual  loss  or  injnrr,  if  the  value  had  not  been  diicloee^ 

and»  perhaps,  if  active  fraudulent  concealment  had  been  ^r^e^tA 

hsTC  aTSiled  themselTcs  of  it  to  dcrVat  the  contract  farther.    lo  ^ 

V«^  10  M.  A  W.  16K  (^^  14  C  B.  2S5. 
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case  in   14  C  B^  the  onstomer  declined  to  answer  the  question,  T.  T.  1859> 

only  because  he  was  ignorant  of  the  contents.    Bat  is  there  anything     < ,— ^ 

inconsistent  with  Baron  Parke's  position,  that,  if  it  be  necessary,     ^'^.^ 
it  is  the  duty  of  the  carrier  to  ask  the  questions  proper  for  ascertain-  balltmeha 
ing  the  nature  and  value  of  goods  tendered  to  him  (and  is  it  not 
necessary),  if  he  would  avail  himself  of  the  defence  of  fraudulent        xsts. 
concealment  ?  far  from  it. 

At  p.  291,  Jervis,  C.  J.,  says : — *'  If  it  be  reasonable  that  the  carrier 
*^  should  in  any  case  be  informed  of  the  nature  and  contents  of  a 
^'  package,  the  plea  should  have  distinctly  alleged  that  there  was 
*^  reasonable  ground  for  requuring  that  information  here.**  At  p.  295, 
Maule,  J.,  says : — "  To  make  the  plea  a  good  one,  it  ought  to  have 
*'  alleged  some  ground  for  making  the  inquiry ;  and  as  none  is  sug- 
*'  gested,  it  must  be  considered  that  there  was  no  special  ground.** 
But  he  adds,  ^  To  say  that  the  Company  may  in  all  cases  insist  upon 
'^  being  informed  of  the  nature  and  contents  of  every  package  offered 
^'  to  them,  as  a  condition  of  their  accepting  it,  seems  to  me  a  proposi- 
*'  tion  that  is  perfectly  untenable." 

Now,  can  any  one  doubt  that  a  reasonable  ground  for  inquiry 
exists  in  a  case  like  the  present,  when  articles  manifestly  merchan- 
dize are  taken  by  a  passenger  as  part  of  his  personal  luggage,  his 
right  being  only  to  take, personal  luggage,  unless  he  pays  an  extra 
fare  ?    For  my  part,  I  can  see  no  injustice  in  holding  the  proposition 
that  Companies  not  availing  themselves  of  the  provisions  of  the 
Carriers  Act  are  bound  to  the  full  extent  suggested  in  the  cases  from 
8  Exeh.  Rqf,  and  10  M.  4r  W^  and,  as  it  seems  to  me,  many  other 
authorities.   The  Carders  Act,  if  its  provisions  be  complied  with,  and 
as  to  all  cases  and  articles  within  it,  protects  them  from  all  liability 
in  cases  of  loss  or  injury  beyond  the  value  of  £10,  unless  the  extra 
rate  be  paid  beforehand ;  though  it  certainly  does  not,  in  any  case, 
enable  them  to  retain  the  articles  carried,  and  escape  all  liability  as 
carriers  with  respect  to  them.    If  they  do  not  or  cannot  avail  them- 
selves of  the  provisions  of  that  Act,  and  choose  to  rely  either  on  special 
contract  in  the  way  of  restriction,  or  a  vitiation  of  contract,  founded 
on  fraud,  to  be  spelled  out  of  notice  of  their  laws,  in  the  party 
with  whom  they  deal,  a  notice  too  often  made  out  on  evidence  of 
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T.  T.  1859.  the  looaest  kind,  and  an  alleg^  want  of  knoiHedge  in  themselTes. 

^«— N I  8ee  no  iDJustice  in  holding  them  most  strietlj  to  the  narroves 

^^P         limite  of  such  defenoes,  and,  in  every  waj  short  of  sanctifming  pbc 
BAiXYMEHA  fraad,  defeating  them.    I  am,  therefore,  of  opinion   thmt  the  jad^ 

RAILWAY  •!      t        V 

^^  ment  in  this  case  ought  not  to  have  heen  arrested,  and  that  tte 

KXYS.        Court  of  Common  Pleas  was  right  in  refusing  so  to  do. 

I  shall  only  add  that,  though  undoubtedly  the  rest  of  the  ncod 
shows  that,  in  fact,  the  defendants  have  not  the  goods,  it  it  ibo 
shown  that  they  have  them  not,  not  because  they  were  aoddentaUj 
or  caielessly  lost,  but  were  stolen  by  one  of  the  servants.  Vowu 
restrictive  only  of  their  liability,  that  mode  of  loss  wonld  not  be  aTail*  | 
able,  and  therefore  it  is  not  stated,  because  what  thej  elected  to  rehf 
on  is  not  a  restriction  of  contract,  but  the  untrue  defence  oC  a  vitiatioo 
in  ioiOf  on  the  ground  of  fraud.  The  gvounds  on  which  it  is  insisted 
that  there  ought  to  be  judgment  for  the  defendants  are,  first,  it  t« 
said,  that  the  third  defence  of  the  Belfast  and  Ballymena  Bailwij 
Company  is  a  bar  to  the  whole  action,  and  that  the  issue  thereon 
has  been  found  for  those  defendants.  This  defence  alleges  that  the 
defendants  are  not  guilty  of  such  neglect  or  default,  as  is  in  the 
plaint  alleged,  in  manner  and  form  as  therein  alleged.  I  do  not  fiod 
any  corresponding  defence  by  the  Londonderry  and  Colermine  Bsii**/ 
Company.  Now  the  foot  on  which  thb  is  contended,  as  I  undentand 
it,  is  this,  that  the  only  liability  charged  against  the  defendants  is 
the  plaint,  as  respects  the  goods  in  question,  is  that  of  graioitoi^ 
bailment,  and  that  in  such  case  the  defendants  would  be  only  charge- 
able in  case  of  gross  negligence.  I  have  already  stated  the  pUiot, 
and  have  only  torepeat  that  it  seems  to  me  that  it  is  plainly  foondedt 
as  to  the  goods  in  question,  as  well  as  everything  else,  on  the  Com- 
mon Law  liabili^  of  the  defendants,  and  that  the  gist  of  the  setioo 
is  their  direct  tortious  violation  of  that  Comm<m  Law  liability  io  oot 
delivering  the  goods.  There  is  no  finding  that  they  have  delivered 
them,  nor  even  an  allegation  that 'they  have  done  so.  Seoondlj; 
it  is  said  that  the  finding  on  the  fifth  issue  is  in  efiTect  a  finding 
for  the  defendanto.  The  fifth  issue  is,  whether  the  said  case  was  is 
appearance  and  fact  fit  and  proper  for,  and  manifestly  did  cootsii^ 
merchandize,  as  in  the  replication  alleged?    I  have  already  sUt^ 
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the  finding  on  this  issue.     The  reason  for  which  it  is  said  to  be  a  T.  T.  1859. 

Exeh  'Chatn 

finding  for  the  defendant  is,  that  though  the  jury  have  found  that  -  ';  ^  * 
it  did  manifestly  contain  merchandize,  and  did  in  fact  contain 
watches,  yet  that  it  did  not  manifesly  contain  watches;  and  it  is  said  balltbcbna 
that  the  allegation  in  the  replication  is  that  it  did  manifestly  contain 
that  particular  kind  of  merchandise.  I  really  will  not  dwell  on  this  keys. 
objection,  it  seems  to  me  beyond  argument ;  it  is,  to  my  mind,  plain 
that  the  substance  of  the  issue  was,  as  to  merchandize,  and  not  the 
particular  kind  of  merchandize  mentioned  in  the  replication.  Thirdly, 
and  lastly ;  it  is  said,  that  the  action  is  founded  on  contract,  and  that 
being  so,  a  verdict  for  one  of  the  defendants,  M'Cormick,  is  neces- 
sarily a  verdict  for  all  his  alleged  co-contractors.  In  my  opinion, 
an  action  against  carriers,  on  their  Common  Law  liability,  which 
this  is,  is  not  an  action  founded  on  contract,  but  on  tori;  and  though, 
previously  to  the  Common  Law  Procedure  Act,  an  action,  in  the 
form  of  asiumpiii^  might  be  here  maintained,  on  a  compact  implied 
from  the  legal  obligation,  that  did  not  alter  the  foundation  of  the 
action  ;  and  there  being  no  forms  of  action  now,  the  only  question 
is  as  to  the  substance  and  foundation.  The  Common  Law  liability 
of  carriers  arises  from  the  fact  of  their  being  carriers  for  hire,  and 
the  fact  of  goods  being  deposited  with  them  to  be  carried  and 
delivered.  Of  that  obligation  the  violation  is  a  tort,  though  the 
law  may  imply  a  contract  from  it,  which  would,  before  the  Com- 
mon Law  Procedure  Act,  have  sustained  an  action  in  the  form  of 
ossumpiiL 

I  shall  just  mention  what  seems  to  me  the  general  rule,  as  laid 
down  by  Mr.  Justice  Littledale,  in  the  case  of  Burnett  v.  Lynch  (a) : — 
**  When,  from  a  given  state  of  facts,  the  latr  raises  a  legal  obligation 
"  to  do  a  particular  act,  and  there  is  a  breach  of  that  obligation, 
''and  a  consequential  damage,  there,  although  assumpsit  may  be 
"  maintained  upon  a  promise  implied  by  law  to  do  the  act,  still  an 
''  action  on  the  case,  founded  in  tort^  is  the  more  proper  form  of 
"action,  in  which  the  plaintiff  In  his  declaration  states  the  facts  out 
"  of  which  the  legal  obligation  arises,  the  obligation  itself,  the  breach 
"of it,  and  the  damage  resulting  from  the  breach;  for  that  is  the 
(a)  5  B.  &  C.  589. 


VOL.  11. 


21  L 


162  COMMON  LAW  REPORTS. 

T.  T.  1859.  ''most  accurate  description  of  the  real  cause  ofadun^  and  tbt 

s V *^form  of  action  in  which  the  real  cause  of  ofiiion  is  most  aoeantdj 

AND         *'  described  is  the  best  adapted  to  any  case." 
BALLTMSNA       We  haTC  now  nothing  to  do  with  the  form,  but  with  the  ml 
^  caase  of  action  only.    I  am,  therefore,  of  opinion  that  the  applicatks 

K£TS.        to  enter  judgment  for  the  defendants  fails  also,  that  and  the  judg- 
ment of  the  Common  Pleas  ought  to  be  affirmed. 


O'Brien,  J. 

I  am  of  opinion  that  the  judgment  of  the  Court  of  Conunon  Plee 
should  be  reversed.  I  shall  confine  my  observations  to  the  case  of 
the  Belfast  and  Ballymena  Company,  as  it  has  been  stated  in  the 
argument  that  the  questions  with  respect  to  them  are  substantisD} 
the  same  as  those  with  respect  to  the  Londonderry  and  Coknioe 
Railway  Company  (also  defendants  below).  The  sammons  and 
plaint  contains  ^ve  paragraphs,  but  the  Jirsi  is  the  onlj  one  new 
relied  on  by  Keys  (the  plaintiff  below),  and  on  which  he  has  obtained 
his  verdict  The  jury  found  against  him  gn  the  second  and  (waih 
paragraphs  (for  detinue  and  trover),  and  he  has  filed  a  MoBe 
prosequi  as  to  the  third  and  fifth  paragraphs. 

The  defences  of  the  Belfast  and  Ballymena  Railway  Companj 
to  the  first  paragraph  are  their  first,  second  and  third  defenoes 
(traversing  some  allegations  in  that  paragraph);  and  also  their 
twelfth,  thirteenth  and  fourteenth  defences,  which  are  special,  and 
were  filed  as  well  to  the  first  as  to  the  third  and  fifth  pan- 
graphs.  The  plaintiff  filed  a  demurrer  and  also  replications  to  those 
thirteenth  and  fourteenth  defences,  and  the  defendants  do  not  now 
rely  on  them.  They  rely  upon  the  third  and  twelfth  defences,  and 
upon  the  pleadings  and  findings  as  to  them.  The  plaintiff's  seventh 
replication  was  filed  to  the  twelfth  defence,  and  defendants'  seconi 
rejoinder  was  filed  to  that  replication.  And  in  considering  tbe 
questions  now  raised  before  us,  it  is  necessary  to  keep  distinct  the 
pleadings  and  findings  as  to  the  defences  upon  which  those  questions 
arise,  from  the  pleadings  and  findings  as  to  the  other  defences. 

In  the  first  paragraph  the  original  contract  is  stated  as  one  tD»dt 
by  defendants,  being  common  carriers,  to  carry  plaintiff  as  a  ptf* 
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senger  by  tbeir  Railways  from  Belfast  to  Coleraine,  and  then  to  Lon-  T.  T.  1859* 
^,  ,         ,  ,        -      .  ,  Exch.  Cham, 

donderry.    That  contract,  though  not  expressly  referring  to  luggage,     ^—  'v-    * 

BELFAST' 

yet  of  itself  imposed  upon  defendants  the  liability  to  carry  plainti£f 's  ^^^^ 

personal  luggage,  but  would  not  of  itself  have  been  sufficient  to  ballymena 

,.   ,,     .  n      ,  ,1  ,1.  BAILWAT 

render  them  liable  in  respect  of  a  box  such  as  the  travelling-case  in  ^^ 

question,  which  coptained  merchandize.     This  appears  clear,  upon        keys. 
the  authorities  to  which  we  have  been  referred,  and  particularly  the 
case  of  The  Great  Northern  Railway  Company  v.  Sheppard  (a), ' 
and  has  not  been  controverted  in  the  argument.     But  the  plaintiff, 
in  his  first  paragraph,  states  various  facta  which  occurred  subse- 
quently to  that  original  contract  (viz.,  that  Gonolly,   defendants' 
servant,  required  plaintiff  to  deliver  to  him  the  travelling-case  ;  and 
that  accordingly  same  was  delivered  by  the  plaintiff  and  received  by 
the  defendants,  through  their  servant,  in  order  to  be  carried  to  Lon- 
donderry, and  then  re-delivered  to  the  plaintiff;  and  that,  by  reason 
of  the  defendants'  gross  neglect,  it  has  not  since  been  re-delivered). 
And  the  plaintiff  relies  on  those  subsequent  facts  as  attaching  a 
liability  to  the  defendants,  in  respect  of  the  travelling-case,  though 
the  original, contract  may  not  have  done  so. 

The  charge  of  gross  neglect  contained  in  that  paragraph,  and 

which,  if  true,  would  have  furnished  a  further  ground  for  attaching 

liability  to  the  defendants,  has  been  traversed  by  their  third  defence, 

and  the  jury  have  found  thereon  (thirteenth  issue)  in  the  defendants* 

favour,  viz. : — '*  That  they  were  not  guilty  of  gross  negligence,  as 

alleged."     The  defendants  also  rely,  in  answer  to  this  paragraph,  on 

the  special  facts  stated  in  their  twelfth  defence,  viz. : — ''  That  they 

*^  were  common  carriers  on  said  Railway,  not  merely  of  passengers, 

'*  for  fares,  but  also  of  merchandize,  for  certain  rates ;  that  passen- 

*'  gers  were  entitled  to  carry  their  personal  luggage,  free  of  charge, 

*'bat  not  entitled  to  carry  with  them  any  merchandize,  without 

"  paying  for  the*  carriage  of  same,  of  which  the  plaintiff,  before  the 

"  delivery  of  same,  had  notice  ;  that  plaintiff,  on  this  occasion,  was 

'*  a  passenger,  and  took  the  case  with  him  as  his  personal  luggage, 

"  and  without  paying  any  fare  for  its  carriage ;  that  the  case  and  its 

'*  contents  constituted  merchandize,  of  which  plaintiff  had  noticis 

(fl)  8  Exch.  Rep.  34,  39. 
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T.  T.  1859-  "  but  of  which  defendants  had  no  notice  or  knowledge  whataoenr; 
Etreh.  Cham, 
^  -^^"  ->     <•  and  thaty  save  as  stated  in  that  defence,  the  travelling  esse ud 

AND         *^  ^^  contents  were  not  received  by  defendants  as  common  carnen' 
BAXXTMSHA  I  think  it  follows,  from  the  authorities  to  which    we  have  W.i 
^^  referred,  particularly  the  case  of  The  Great  Narikem   Baihag 

KET8.  Company  (a),  that  this  state  of  facts«  if  not  qualified  or  othervk 
explained,  would  (particularly  with  the  finding  that  the  defendanti 
were  not  guilty  of  gross  negligence)  constitute  a  valid  defence  to  tk 
first  paragraph,  even  without  imputing  any  improper  concealmem 
or  fraud  to  the  plaintifiT,  which,  in  fact,  is  not  alleged  by  these 
defendants  in  their  pleadings.  The  Company  were  entitled  to  fares 
for  the  carriage  of  merchandize.  The  pkintifi^  knew  of  their  ngbt 
to  make  that  charge ;  he  knew  that  the  box  contained  merchaDdi^ 
and  was  liable  to  such  charge ;  he  did  not  disclose  that  fact  to  de- 
fendants' servants,  either  at  the  time  of  the  original  contract,  or 
when  ConoUy  took  the  box  from  hinu  The  agreement  of  the  de- 
fendants was  (as  stated  by  Baron  Parke,  with  reference  to  the  ease 
of  The  Great  Northern  Railway  Company)  to  carry  for  the  stipw 
lated  fare  plaintiff  and  his  personal  luggage ;  and  they  were  oo( 
bound  to  carry  merchandize  or  articles  wholly  unconnected  witb 
personal  luggage.  If  they  had  known  that  the  box  contained  joer* 
chandize,  they  would  probably  have  charged  for  it ;  and,  witbovt 
imputing  any  improper  concealment  or  fraud  to  the  plaintiff,  it  ibX! 
also  be  said,  in  this  case,  *'  That  the  plaintiff  had  so  coodocted 
«'  himself,  that  the  Company  were  not  aware  he  was  not  carryiog 
"  luggc^Gy  And,  therefore,  the  loss  must  be  borne  l^  him.'' 

Plaintiff,  without  actually  controverting  the  facts  stated  in  this 
twelfth  defence,  contends,  however,  that,  according  to  some  obserw- 
tions  of  Baron  Parke  in  his  judgment,  the  facts  appearing  io  the 
seventh  replication,  and  the  findings  of  the  jury  on  the  issues  id 
respect  thereof,  are  a  sufficient  answer  to  this  twelfth  defence.  1° 
his  seventh  replication  he  states,  that  the  travelling-case  ^^^ 
appearance  and  fact,  fit  and  propd^  for  the  conveyance  o^  and  maoi' 
festly  did  contain,  such  merchandize,  to  wit,  watches,  and  not  p^' 
sonal  luggage,  as  in  the  summons  and  plaint  mentioned ;  ao^  ^ 

(a)  8  EiLch.  Rep.  39. 
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there  was  not  any  improper  eowxalvMWt  or  fraud  on  the  ]^aintiff's  T.  T:  1859* 

part,  touching  said  travelling-case  (as  to  which  I  have   already      ..-*—/ 

observed).    He  also  states  that  the  defendants  received  said  travel-  ^^^ 

ling  case  and  watches  as  part  of  plaintiff's  personal  luggage,  without  ballyicena 
making  any  objection  thereto,  or  demanding  any  extra  remunera- 
tion for  the  carriage  thereof,  or  making  any  inquiry  touching  the        kxts. 
nature  or  value  of  the  contents  of  said  case.     To  this  replication 
defendants  filed  a  rejoinder,  traversing  the  statement  as  to  the  ap- 
pearance of  the  travelling-case,  and  as  to  its  manifestly  containing 
merchandize^  and  the  jury  found  thereon  (fifth  issue),  '*  that  said 
**  case  was  in  appearance  and  fact  fit  for,  and  did  manifestly  contain, 
'^  merchandize."    (I  shall  refer  upon  another  point  to  the  subsequent  ' 
qualifying  statement  in  this  finding.)    Now  does  it  follow,  from  the 
decision  in  the' case  of  T%e  Great  Northern  Raiiwn^  Company  v. 
Sheppard,  or  from  the  judgment  of  Baron  Parke,  that  the  further 
facts  appearing  on  this  seventh  replication,  and  the  findings  thereon, 
are  sufficient  to  establish  the  de&ndants'  liability,  notwithstanding 
the  facts  appearing  on  their  twelfth  defence.    The  decision  in  that  case 
was  in  favour  of  the  Company,  even  though  there  was  no  statement 
in  the  report  of  the  case  before  the  Court  (as  ther($  is  here  in  the 
twelfth  defence),  that  the  passenger  knew  that  the  Company  were 
entitled  to  charge  rates  for  the  carriage  of  merchandize.     The  obser- 
vations of  Baron  Parke,  relied  on  by  the  plaintiff  (even  supposing 
them  to  bear  the  construction  contended  for),  were  with  reference  to 
a  supposed  state  of  facts  not  before  the  Court,  and  to  what  his  opi- 
nion would  be  as  to  the  liability  of  the  Company,  in  case  that  state 
of  facts  existed.    But  do  they^  when  considered  with  reference  to 
other  portions  of  his  judgment,  bear  such  a  construction  as  would 
establish  defendants'  liability,  upon  the  firsts  appearing  in  this  case  ? 
It  is  true  that,  in  page  34,  he  states>^*'  If  the  articles  had  been  car- 
**  ried  openly,  so  that  it  might  have  appeared  that  they  were  mer- 
'*  chandize,  the  Company,  if  they  undertook  to  aarry  them,  would  be 
*'  liable  for  their  loss."    He  adds,  h&wever,  "  but  why  should  they 
"  be  so  when  they  did  not  know  what  the  parcels  contained,  and 
^  therefore  had  no  opportunity  of  bargaining  for  any  extra  charge  ?" 
^ain,  in  page  37»  he  states — "  No  doubt,  it  is  the  duty  of  the  car- 
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'<  rier,  on  receiviog  the  parcel,  to  ask  such  qaestions  ms  may  be 
*'  necessary ;  and  if  he  asks  no  questions,  and  there  be  no  fraud,  be 
*'is  liable  for  its  loss/' 

The  case  of  Walker  v.  Jaekion  (a)  referred  to  hy  Baron  Psrke, 
and  also  during  the  present  argument,  does  not  decide  the  questioB 
now  before  us;  because  the  original  contract  with  the  plaintiff  in 
that  case  was  expressly  about  a  carriage  for  which  a  certaio  fare 
was  to  be  paid,  and  which  for  that  purpose  was  actually  delivered 
to  the  defendants.  But  Baron  Parke  goes  on  to  say  that  in  tk 
case  of  !%€  Great  Northern  RaUway  Conymnyj  the  contract 
'*  was  to  carry  passengers  and  their  luggage ;  then,  if  the  Compuij 
"  had  notice  that  a  passenger  brought  with  him  goods  which  were 
''  not  luggage,  and  chose  to  carry  them,  they  would  be  responsible; 
*^  but  if  no  notice  was  given,  there  was  an  unfair  conceahnent, 
'^  which  prevented  them  from  making  a  charge  as  for  merchandize.' 
Again,  in  pp.  38,  39,  he  expresses  his  opinion  that  the  Compsnj 
would  have  been  liable  if  plaintiff  had  carried  the  articles  openlj, 
or  had  packed  them  in  the  shape  of  merchandize,  ^*  so  that  the 
*'  Company  might  have  known  what  they  were,  and,  if  they  had 
**  chosen,  to  treat  them  as  personal  luggage,  and  to  cany  them 
"  without  demanding  extra  remuneration ;"  and  also,  if  the  Com- 
pany had  notice,  or  might  have  suspected,  from  the  mode  in 
which  the  parcels  were  packed,  that  they  did  not  contain  peraonai 
iQggftge.  He  adds,  however,  that  the  Great  Northern  Railwaj 
Company  ^'had  no  notice  of  what  the  packages  contained."  It 
appears  to  me,  that  these  several  observations  of  Baron  Farke 
(particularly  when  considered  with  reference  to  other  parts  of 
his  judgment,  and  to  the  facts  before  him)  would  imply  that  eroi 
if,  in  the  supposed  case  to  which  he  referred,  the  parcel  was  (ts 
found  by  the  jury  here)  <Mn  appearance  and  fact  fit  and  proper 
for,  and  did  manifestly  contain,  merchandize,"  yet  that,  to  establish 
the  Company's  liability,  there  should  also  be  evidence  to  show 
that  their  servants  had  at  least  seen  the  parcel,  at  or  before  the 
time  the  passenger  had  purchased  his  ticket,  or  commenced  bi^ 
journey  with  the  parcel  in  the  Railway  carriage ;  or  that,  at  all 

(a)lOM.&W.  161. 


COMMON  LAW  REPORTS.  167 

events,  the  parcel  had  been  carried  in  their  view  or  openly,  so  T.  T.  1859* 

Ejceh,  Chamm 
that  they   might,  in  ordinary  course,   have   seen   it.      But  does     ^- — v r 

BELFAST    , 

it  follow  that  the  Company  should  be  liable  in  this  case,  where         ^^^^ 
no  such  evidence  is  given,  and  where  it  does  not  even  appear  ballymena 

,      ^  •  ,     ^  ,  .       BAILWAY 

that  the  Company's  servants  were  aware,  before  the  commencement  ^^^ 

of  the  journey,  that  the  plainti£f  had  with  him  any  luggage  or  keys. 
parcels  whatever,  whether  personal  luggage  or  otherwise?  The 
opinion  expressed  by  Baron  Parke  (p.  34),  of  the  Company's 
liability,  is  evidently  on  the  supposition,  not  merely  that  the  ap- 
pearance of  the  parcel  was  that  of  containing  merchandize,  but 
also  that  it  was  carried  openly,  so  that  it  might  have  appeared 
to  the  Company  or  their  servants  to  contain  merchandize.  It 
appears  to  me  that  his  subsequent  observations,  relied  on  by  the' 
plaintiff's  Counsel,  are  subject  to  the  same  qualification,  and  that 
he  did  not  intend  to  lay  down  such  a  rule  as  would  make  the 
Company  liable  in  this  case,  by  reason  of  the  appearance  which 
the  box  presented,  without  any  such  further  evidence,  as  I  have 
above  mentioned.  In  this  case  it  does  not  appear  that  any  of 
the  defendants'  servants  saw  the  plaintiff's  travelling-case  until 
the  time  when  ConoUy  took  it  from  plaintiff,  in  the  Railway 
carriage  between  Coleraine  and  Londonderry;  and  I  think  that 
what  then  occurred,  or  the  manifest  appearance  which  the  travelling- 
case  presented  at  that  time,  cannot  be  relied  on  by  the  plaintiff 
as  supporting  his  claim  upon  the  original  contract,  previously 
entered  into  by  the  Company  with  the  plaintiff,  when  he  took 
his  ticket,  and  'which  was  a  contract  to  carry  him  and  his  personal 
luggage.  In  the  case  of  The  Great  Northern  Railway  Company 
(p.  39),  it  appears  that  the  argument  of  a  new  contract  after  the 
commencement  of  the  journey  was  also  urged  against  the  Company, 
but  without  effect. 

The  doctrine  contended  for  by  the  plaintiff  is  one  that  in 
its  results  may  be  productive  of  great  injustice.  A  passenger, 
though  without  any  improper  or  fraudulent  motive,  may  carry 
a  valuable  parcel  of  merchandize  in  such  a  manner  as  that  the 
parcel  should  not  even  be  seen  by  any  of  the  Railway  Company's 
servants,  either  at  the  time  he  purchases  his  ticket  (and  thereby 
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T.  T.  1859.  enters  into  a  contract  the  effect  of  which  ia  that    the  CoBpaa; 
Each,  Cham, 
y    ^y.i^/     are  to  cany  himielf  and  hia  personal  laggage),   or  at  anj  tine 

^^2^         until  after  he  commences  his  jonmej  in  the  Railway  caniige. 
BALLTMBWA  He  knows  that,  by  the  rales  of  the  Company,  they  are  entitk£ 
^^  to  fares  for  the  con-veyanoe  of  merchandize,  and   that  his  psitel 

xsTS.        contains  merchandize.      He   does  not   disclose   that    fact  to  tbe 
Company's  servants,  or  show  them  the  parcel,  or  cany  it  in  soek 
a  manner  as  that  they  might  see  it.     I  think  it  woald  be  mijies 
to  the  Company,  under  these  circamstances,  and    even    without 
imputing  any  fraud  or  improper  concealment  to  the  passenger, 
to  hold  that  they  should  be  liable  for  the  safe  carriage  of  the 
merchandise,  because,  in  a  subsequent  part  of  the  journey,  their 
guard  removed  the  parcel  from  where  the  passenger  had  it,  to 
another  part  of  the  carriage,  and  because  *'it  was  in  appearance 
and  fact  fit  for,  and  did  contain,  merchandize."     Should  we  net 
rather,   under  such  circumstances,   hold,  to  use  nearly  the  same 
language  as  that  of  Baron  Parke  (a),  that  the  passenger,  thougli 
without  any  fraudulent  intent,  had  so  conducted  himself  that  the 
Company  were  not  aware  that  he  was  carrying  mercluuidize,  sod 
that  therefore  he  should  bear  the  loss?    By  adopting  this  rule,  I 
do  not  think  that  injustice  would  be  done  to  the  passenger,  as 
he  knows  that  the  Company  are  entitled  to  charge  for  merchandize, 
and  if  he  wishes  to  obtain  the  guarantee  of  the  Company's  liabilitj 
for  the  safe  carriage  of  his  parcel,  he  can  effectually  do  so  b/ 
either  paying  that  charge,  or  even  by  apprising  the  Company's 
servants  Uiat  the  parcel  cont|ins  merchandize. 

The  plaintiff's  Cotinsel  have  also  relied  in  the  argument  on  the 
finding  of  the  jury,  as  to  the  fourth  issue,  that  the  travelling-case 
was  feloniously  stolen  by  one  of  the  defendants  servants,  while  in  their 
custody  and  possession*  But  that  issue  was  not  upon  any  statement 
contained  in  the  summons  and  plaint,  or  in  the  twelfth  defence,  or 
the  seventh  replication  filed  thereto,  or  the  rejoinder  to  that  replica- 
tion. It  was  on  a  statement,  to  that  effect,  contained  in  the  sixth 
replioaiion,>  which,  as  I  have  already  observed,  was  filed  to  the 
thirteenth  and  fourteenth  defences  (which  are  not  now  relied  on); 

(a)  8  Exch.  39. 
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and  the   finding  on   that  fourth   issue  cannot,   therefore,   in  my  T.  T.  1859* 
opinion,  be  relied  upon  in  support  of  the  plaintiff's  case,  as  to      „  -'^  -    / ' 

BELFAST 

questions^  arising  upon  the  twelfth  defence,  and  the  subsequent 
pleadings  thereon.  A  further  objection  to  the  plaintiff's  right  to  balltmena 
recover  on  the  pleadings  has  been  urged,  on  the  ground  that  the 
latter  part  of  the  finding  of  the  jury  on  the  fifth  issue  (as  to  the  keys. 
appearance  of  the  travelling-case)  states  that  the  particular  sort  of 
merchandize  which  the  case  contained  did  not  manifestlj  appear, 
though  the  jury  also  found  that  it  did,  at  the  time  in  question, 
contain  watches.  Now  so  far  as  the  -appearance  of  the  travelling- 
case  affected  the  plaintiff's  right  to  recover,  it  may  have  been 
auificient  for  him  to  have  stated  that,  in  appearance  and  fact,  it  was 
fit  for,  and  manifestly  contained,  merchandize,  without  specifying 
watches ;  but  as,  by  the  first  paragraph  of  his  summons  and  plaint, 
he  stated  that  the  box  contained  watches,  and,  as  by  his  seventh 
replication  he  stated  the  appearance  of  the  box,  with  reference  to 
watches  particularly,  and,  as  the  fifth  issue  was  taken  on  that 
statement,  and  on  th^  defendants'  fourth  rejoinder  thereto,  I  think 
that  the  finding  is  not  in  accordance  with  that  statement. 

Another  ground  has  been  relied  on  by  defendants,  namely,  the 
verdict  for  M'Cormick,  one  of  the  co-defendants  ;  but,  for  the 
reasons  already  suggested  by  several  Members  of  the  Court  during 
the  argument,  I  do  not  think  that  this  objection  is  sustainable. 

In  my  opinion,  however,  the  judgment  of  the  Common  Fleas 
should  be  reversed,  upon  the  grounds  which  I  have  stated. 

Greene,  B. 

The  question  for  our  decision  in  this  case  is,  whether  judgment 
should  be  arrested,  or  entered  for  the  defendant,  notwithstanding 
the  findings  of  the  jury?  The  motion  has  been  rested  upon  two 
main  grounds ;  first,  that  the  action  being  founded  upon  contract, 
or  quasi  ex  eonin^etu,  and  one  of  the  three  defendants  having 
obtained  a  verdict,  there  can  be  no  judgment  against  the  other 
two ;  and  next,  that  upon  the  pleadings  there  appears  a  sufficient 
bar  to  the  plaintiff's  action. 

The  case  has  been  argued  upon  the  first  paragraph  of  the  plaint ; 
VOL.  11.  22  L 
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T.  T.  1859*  and  the  fiubsequent  pleadings  referable  to  it.     To  these  alone,  tbeif- 
Exch.Ohmm.     ^         .        .„  ,  ,  r«.  .  . 

^^ ^ lore,  It  will  be  neceBsarj  to  advert.     That  paragraph  in  aobstancr 

BEIfFASX* 

AND         alleges  that  the  defendant  are  common  carriers ;  that  the  plaxnfiiC 
BALLTMXNA  «t  their  request,  became  a  aecond-^lass  passenger,  to  be  carried  €nn 
y^  Belfast  to  Londonderry,  for  a  certain  reward,  to  wit,  ten  Bhilliogi; 

KSTS.        that  Thomas  ConoUy,  a  servant  of  defendants,  being  the  guard  of 
the  train,  required  of  the  plaintiff  to  deliver  to  him  a  traveUisg- 
case,  which  the  plaintiff  was  carrying  with  hiss,  in   order  that  h 
might   be  carried  in  a  certain  compartment  of  a  carriage  appio- 
priated  to  the  oonveyanoe  of  laggage  and  goods ;  in  pnrauanee  of 
which  requisition  the  plaintiff  accordingly  delivered  to  Conolly  t^ 
case,  containing  a  large  number  of  watches,  which  were  tfd  ^  w/tfy 
carried  to  Londonderry,  and  there  renlelivered  by  the  defendaiits 
to  pkiatiff,  pursuant  to  their  contract  and  duty  as  carriers;  that 
it  was  the   duty  of  the  defendants  safely   to  carry   the   case  to 
Londonderry,  and  there  to  re-deliver  it  to  the  plaintiff;  that  be 
the  plaintiff  duly  paid  his  fare,  and  performed  all  neoeasaiy  cmh 
ditions  precedent.     That  Conolly,  the  guard,  took  said  goods  into 
his  charge,  and  that  the  defendants,  through  his  hands,  received 
the  said  goods,  for  the  purpose  of  being  carried.      That,  eo  the 
arrival  of  the  train  at  Londonderry,  the   plaintiff  demanded  tbe 
case  and  watches  of  the  defendants,  through  Conolly  and  their 
other  servants,  and  required  of  the  defendants,  through  such  tfaeir 
servants,  to  re-deliver  the  same  to  him,  according  to  their  doty  and 
contract;  but  that  the  defendants  therein  made  default,  and  thtt 
by  reason  of  the  gross  neglect  and  de&ult  of  the  defendants,  the 
>    case  and  watches  have  never  been  delivered. 

The  twelfth  defence  is  that  which  more  especially  relates  to 
the  present  question.  It  begins  by  stating  that  the  defendants  are 
common  carriers  of  passengers,  and  also  common  carriers  of  nwr- 
chandise;  that  passengers  are  entitled  (that  is,  as  I  wnderstsnd, 
with  reference  to  the  position  of  the  parties,  as  passengers,  ob  the 
one  hand,  and  common  carriers  on  the  other,  irrespectively  of  agree- 
ment) to  carry  their  personal  luggage  (not  defining  what  that  »). 
free  of  charge,  but  not  entitled  to  carry  merchandize  without  ptjiag 
for  it.     I  construe  "  entitled "  as  referring   to   the  extent  of  the 
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plaintiff's  rights,  as  the  employer  of  the  defendants  as  common  T.  T.  1869. 

Exek»  Cham, 
carriers.    It  then  avers  that  the  plaintiff  had  notice  of  this  extent     <-  -y     ■* 

of  his  legal  rights;  that  he  was  a  passenger,  and  took  with  him  ^ 

the  case  in  question,  as  his  personal  luggage,  and  without  paying  baultmbna 
for   it;  that  the  case  in  fact  contained  merchandise  (not  stating  ^ 

what),  of  which  the  plaintiff  had  notice,  but  of  which  defendants  k£T6. 
had  no  notice  or  knowledge  whatsoever,  and  that,  save  as  in  this 
defence  mentioned,  the  defendants  did  not  receive  the  travelling- 
case  or  its  contents.  Here  the  receipt  in  fact  is  not  negatived  ;  but 
the  defence  relied  on  is  that,  inasmuch  as  the  plaintiff  took  the 
case  with  him  as  part  of  his  personal  luggage,  when,  in  point  of. 
fact,  it  contained  merchandize,  and  inasmuch  as  they  the  defendants 
were  ignorant  of  that  fact,  they  are  not  responsible. 

To  this  defence  the  replication  is,  that  the  travelling-case  was, 
in  appearance  and  fact,  fit  and  proper  for  the  conveyance  of,  and 
manifestly  did  contain,  such  merchandize,  to  wit,  watches,  and  not 
personal  Inggage,  as  in  the  plaint  meoiioned;  that  there  was  no 
fraud  or  •improper  concealment  on  the  part  of  the  plaintiff;  that, 
under  these  circumstances,  the  defendants  received  the  case  as  part 
of  plaintiff's  personal  luggage,  without  objection-^without  making 
any  demand  of  extra  fare,  and  without  making  any  inquiry.  To 
this  there  i?  a  rejoinder,  denying  that  it  was  manifest  that  the 
case  contained  such  merchandize,  to  wit,  watches,  as  alleged  in  the 
replication,  and  affirming  that  there  was  improper  concealment  on 
the  part  of  the  plaintiff. 

Upon  these  pleadings,  two  issues  (the  fifUi  and  sixth)  were 
framed,  namely,  whether  the  travelling-case  wa9  in  appearance  fit 
and  proper  for,  apd  manifestly  did  contain,  merchandize,  as  in  the 
replication  alleged,  and  whether  there  was  improper  concealment  on 
the  part  of  the  plaintiff? 

In  answer  to  the  fifth  issue,  the  jury  say  that  the  travelling-case 
was  in  appearance  fit  and  proper  for,  and  manifestly  did  contain, 
merchandize ;  but  that  the  particular  description  of  merchandize  did 
not  manifestly  appear,  although  in  fact  the  case  contained  watches: 
and,  in  reply  to  the  sixth  issue,  they  say  that  there  was  no  impro- 
per concealment  on  the  part  of  the  plaintiff. 
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T.  T,  1859*       I  am  of  opinion,  upon  the  facto  declared  in  these  pleadings,  first, 
Exch,  Cham. 
-—    .■  ■       that  the  action  is  snbstantialljr  in  tort,  and  not  in  cantnct ;  and, 

BE  LP  AS  X 

^j^         conseqaentlj,  that  the  acquittal  of  one  of  the  defendants  doea  not 

BALLTMENA  invalidate  a  verdict  against  the  other ;  and,  secondly,  that  there  u 

^^  no  bar,  upon  the  whole  record;  disentitling  tlie  plaintiff  to  the  benefc 

KBTS.        of  the  verdict  which  he  has  obtained.    It  is  true  that  the  first  parsr 
graph  speaks  of  the  duty  and  contract  of  the  defendants  ;  bot  the 
words  '*  as  carriers  "  are  added,  clearly  showing  that  what  is  termed 
coHiraei  is  incident  to  and  consequential  from  their  character  of 
common  carriers,  and  not  the  result  of  specific  agreement.      ^'  Uutj" 
and  *' contract"  are  coupled  together,  as  in  effect  the  same.     The 
count  does  not  allege  any  undertaking  or  promise,  but  simply  that 
the  watches  were  to  be  safely  carried ;  that  is,  that  the  deliveij  of 
the  parcel  to  the  defendanto'  servant  involved  the  obligation  of  safe 
carriage.     It  avers  that  it  was  the  defendants'  duty  to  carry  and 
re- deliver,  and  a  breach  of  that  duty  in  not  so  doing:    and  the 
defendanto,  in  their  twelfUi  defence,  appear  to  me  so  to  treat  the 
charge  against  them ;  for  they  allege  themselves  that  they  .are  com- 
mon carriers,  and  seek  to  shelter  themselves  not  under  any  excuse 
founded  upon  the  existence  of  contract,  but  upon  exemption  from 
liability,  upon   grounds  applicable,  properly  and  distinctly,  to  an 
alleged  restricted  obligation  arising,   under  the  peculiar   circum- 
stances, from  their  position  as  common  carriers.    I  see  no  ground 
whatever,  therefore,  for  saying  that  this  is  an  action  on  contract,  so 
as  to  involve  the  consequence  that  there  must  be  a  verdict  against 
all,  or  judgment  against  none. 

I  come  now  to  the  main  question  which  was  chiefly  argued, 

*  namely,  whether,  viewing  this  as  an  action  of  tort,  anything  appesTS 

upon  the  record  calling  upon  us  to  arrest  the  judgment,  or  enters 
judgment  for  the  defendants.  Their  Counsel  have  very  ably  con- 
tended that  there  is  enough  for  this  purpose  apparent  upon  the 
pleadings  to  which  I  have  referred,  and  the  issues  and  findings 
applicable  to  them,  especially  with  reference  to  the  twelfth  defence, 
and  the  replication  thereto.  That  replication  was  intended  to  bring 
the  plaintiff's  case  within  the  principle  and  rule  of  law,  alleged  to 
have  been  recognised  and  enunciated  by  Parke,  B.,  in  the  case  of 
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The  Great  Northern  Railway  Company  v.  Sheppard{a),     It  is  T.  T.  1859- 

,     . ,    ,          ,     ,             1     «          Exch,  Cham. 
necessary  to  consider  what   that  case  decided,  and  then,  whether     '«— v ' 

the  principle  established  by  it  applies  to  the  case  before  ns.     The  ^^^^^ 

defendants*  Counsel  have  gone  so  far  as  to  contend  that  the  case  is  ballymena 

,       .        -         ,  *     .  .  ,       .     ,  ...  BAILWAY 

an  authority  for  them.    It  is  true  that  the  judgment  was  in  favour  ^^ 

of  the  Railway  Company,  upon  the  facts  appearing  on  the  case        keys. 
reserved.    The  plaintiff  and  his  wife  were  third-class  passengers, 
and  brought  with  them,  as  personal  luggage,  a  carpet-bag,  deal  box 
and  two  paper  parcels,  which  in  fact  contained  merchandize.     The 
porters  of  the  Company  did  not  interfere  in  any  way.    The  plaintiff 
and  his  wife  themselves  placed  the  parcels  in  their  carriage ;  and, 
after  they  w^re  deposited  on  the  platform  at  Retford,  they  again 
took  charge  of  the  parcels,  and  placed  them  in  the  fresh  carriage. 
The  Court,  upon  these  mere  facts,  thought  that  the  case  depended 
simply  and  solely  upon  the  legal  right  of  the  plaintiff  on  the  one 
hand,  and  the  legal  liability  of  the  defendants  on  the  other.     The 
learned  Baron  says  (p.  39) : — '*  The  defendants  only  agreed  for  the 
''  stipulated  fare  to  carry  passengers,  and  everything  which  consti- 
^*  tuted  personal  luggage."   But,  although  this  abstract  proposition 
was  laid  down,  and,  being  unaffected  by  any  special  circumstances, 
governed  the  case,  yet  he  expressly  says  that,  if  the  carrier  ask  no 
questions,  and  there  be  no  fraud,  he  is  liable ;  referring  to  Walker  v. 
Jaehson  {b)  as  an  authority  to  that  effect.      He  says  again : — '<  J£ 
*^  the  Company  had  notice  that  a  passenger  brought  with  him  goods 
"  which  are  not  luggage,  and  they  chose  to  carry  them,  they  would 
'*  be  responsible ;  but,  if  no  notice  is  given,  it  is  an  unfair  conceal- 
''ment."    This  passage  has  been  relied  upon  by  the  defendants' 
Counsel ;  and  they  say  that,  in  the  present  case,  they  have  alleged 
that  they  had  no  notice,  and  that  this  has  not  been  traversed. 
But  I  think  that,  in  using  the  word  "  notice,"  Baron  Parke  had 
reference  to  the  case  before  him,  where  the  Company,  not  having 
had  any  reason  to  suspect  that  there  was  merchandize,  and  being 
in  fact  ignorant  that  there  was,  were  sought  to  be  made  liable, 
in  a  case  where  they  never  had  an  opportunity  of  knowing  the 
alleged  extent  of  their  liability.     It  must,  as  I  conceive,  be  so; 

(a)  8  Ex.  30.  (6)  10  M.  &  W.  168. 


u 
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T.  T.  1869.  for  ke  adds :— "  If  the  plaintiff  had  carried  theae  »ticlea  expoaei 

^— -^y^— > '  *'  or  had  packed  them  in  the  shape  of  merchandize,  ao  that  the  Cos- 

AND         "  l^^7  might  have  known  what  they  were,  and  they  had  chosen  to 

BAXXTMEHii  <<  treat  them  as  personal  loggage,  and  cany  them  without  demanding 
^^  ^'anj  extra  remuneration,  thej  wonld  have  been  reaponBiblB.**   Aad 

KBTa.        again :— '*  If  indeed  thej  had  notice,  or  might  have  ao^Moted,  fipom 
**  the  mode  in  which  the  parcels  were  packed,  that  they  did  M 
'*  contaia  personal  luggage,  then  they  ooght  to  have   objected  to 
"  carry  them ; "  evidently  showing  his  opinipn  to  have  been  thit 
actual  notice  or  knowledge  is  not  necessary,  if  the  oiroumstanees  m 
sach  aa  to  make  it  proper  to  inquire.     The  doctrine  here  laid  down 
is  only  a  rep^ition  of  that  enunciated  by  the  same  learned  Judge, 
in  Walker  v.  Jaeksan  (a),  where  he  expresses  himself  thos :— "I 
''take  it  to  be  now  perfectly  well  understood,  according  to  the 
majority  of  opinions  upon  the  subject,  that  if  anything  ia  delivered 
'*  to  a  person  to  be  carried,  it  is  the  duty  of  the  person  receiving  to 
"  ask  such  questions  about  it  as  may  be  necessary.     If  he  a^  «> 
•(questions,  and  there  be  no  fraud  to  give  the  case  a  false  em- 
"plexioo,  on  the  delivery  of  the  parcel,  he  is  bound  to  carry  it  as  it 
*'  is;"  Here  the  matter  is  treated  as  a  generally  understood  and  reoc^ 
aised  rule ;  and  nothing  has  occurred  to  disturb,  it.     It  was  indeed 
argued  here  that  it  has  been  abrogated  by  the  case  of  Orouek  t. 
Xofuioa  and Niorth»Wesiem  Railway  (6),  which,  it  was  said,  decides 
not  only  that  the  carrier  is  not  bound  to  make  inquiry,  but  that  he 
has  no  right  to  do  so.    I  apprehend,  however,  that  that  case  is  qoite 
consistent  with  Sheppartts  ease^  in  8  Exeh.    It  decided,  very  pn>- 
pevly,  that  a  carrier  cannot  refuse  to  carry,  merely  because  he  is 
refused  information  as  to  the  contents  of  the  parcel ;  bat  it  does  bf 
no  means  follow  that  a  carrier,  when  called  upon  to  carry  a  par^ 
is  precluded  from  asking,  not  what  it  contains^,  but  whether  it  con- 
tains merchandize,  of  any  and  what  description,  when  the  amount  of 
his  hire  or  reward  is  to  be  regulated  by  the  answer  to  that  inqnirr- 
The  proposition  to  be  extracted,  therefore,  from  the  cases,  appears  to 
be  this,  that  if;  without  fraud,  misrepresentation  or  concefthnentt  • 
traveller  or  passenger  present  himself,  with  a  parcel  or  parcels,  tf 
(a)  10  M.  &  W.  168.  (6)  14  c.  B.  255. 
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portion  of  his  personal  luggage,  the  appearance  of  which  parcel  or  T.  T.  1859. 

JEmA.  Cham, 
parcels  is  manifestly  such  as  to  lead  to  the  conclusion  that  they  are      ^.^.^ 

not,  in  the  strict  and  ordinary  understanding  of  the  terms,  **  perso-         ^^^ 

nal  luggfige, "    and  the  carrier,  with  that  appearance  io  guide  or  BALLTBiBxa 

inform  him,  chooses  to  ask  no  questions,  and  receives  them  as  on  ^ 

the  footing  of  their  being  personal  Juggage,  he  is  responsible  for        kxts. 

their  safe  delivery,  in  his  character  of  cairier,  as  a'consequence  of 

his  oUigation  to  carry  the  owner  and  his  personal  luggage. 

It  was  argued  at  the  Bar  that  this  doctrine  was  unreasonable, 
hard  and  unjust  in  this.  But  is  this  neoessarily  so  ?  What,  it  may  be 
asked,  is  *'  personal  luggage  ? "  It  is  not  defined  by  law ;  it  is  a 
conventional  phrase,  and  it  is  very  much  for  the  carrier  himself  to 
say  what  he  will  or  will  not  accept  and  take  charge  of  under  that 
name.  Suppose  a  parcel  to  be  oifer  wei^hij  and  the  carrier,  without 
insisting  upon  weighing  it,  to  take  it,  no  one  could  say  that  he 
would  have  a  right  to  complain  of  t>eing  made  answerable  for  its 
loss.  The  mere  existence  of  a  rule  or  regulation,  though  known  to 
both  parties,  if  not  insisted  upon,  will  not  be  a  defence  against 
liability,  provided  there  be  no  fraud  or  concealment. 

It  appears  to  me  that  the  replioation  to  the  twelfth  defence  brings 
the  present  case  within  the  authority  of  the  case  in' 6  Ex.y  property 
vnderatood.  The  plaintiff  thereby  says,  '*  I  admit  the  rule — X  admit 
^'  that  I  to<^  this  as  personal  luggage,  when,  in  fact,  it  contained 
*^  merchandise ;  but  I  carried  it  openly,  without  fraud  or  conoeal- 
"  ment;  the  bare  inspeotioB  of  it  must  have  shown  that  it  was  mer- 
'^ehandize;  and  yet  you  received  it  from  me  as  personal  luggage, 
^*  asked  no  questions,  made  no 'objection,  and  demanded  no  extra 
"  charge,  and  therefore  you  have  not  nowjany  just  right  to  say  that 
"  yon  might  have  objected  to  it  at  the  time.  Yon  are,  therefore, 
^'  liable  uader  your  Common  Law  obtigation."  It  is  now,  in  arrest 
i>f  judgment,  argued  that  the  twelfth  defence  aUegesihat  the  Com- 
pany had  no  notice  or  knowledge  that  the  case  contained  mer- 
chandize, and  that,  as  the  replication  leaves  that  unanswered,  it  must 
be  considered  that  they  had  not,  in  lact,  notice,  and  therefore  the 
case  fiaiis.    But  the  answer  to  that  is,  that  if  the  facts  disclosed  in 
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T.  T.  1859.  the  repHeation  prove  liabibitj,  actual  knowledge  or  notice  is  totailj 
v-^.v '     unnecessary. 

BE  LP  A  ST* 

AND  Next,  it  is  urged  that  tlie  plaintiff,  having  knowingly  vioUt^i 

BALLTMBNA  the  rule  of  the  Company,  is  precluded  from  recovering:    The  iib 
^  answer  applies  to  this  argument,  viz.,  that  the  violation  was  tcqu- 

KEYS.  esced  in  by  the  Company,  or  that  the  rule  was  dispensed  with  by 
them,  with  their  eyes  open.  It  is  then  insisted  that  the  finding  od 
the  fifth  issue  is  substantially  a  finding  for  the  Company,  and  eotitles 
them  to  judgment  upon  the  whole  record.  But  the  finding  is  b 
substance  for  the  plaintiff,  for  it  is  that  the  case  contained  mercbu- 
dize.  This  is  a  motion  in  arrest  of  judgment;  and  we  must  iook 
to  the  substance  and  pith  of  the  issue,  which  was,  not  whether  tb? 
appearance  of  the  parcel  indicated  that  it  contained  the  species  oi 
merchandize,  watches,  but  whether  it  contained  merchandize.  Tbe 
whole  contention  between  the  parties  was  *'  merchandize  or  no  mer- 
chandize," *'  merchandize  or  personal  luggage,"  and  not  what  was 
the  description  of  the  merchandize.  It  is  next  contended  that  tbt 
plaint  having  charged  gross  negligence,  and  the  jury  having  oegi- 
tived  such  negligence,  the  action  is  not  supported.  But,  in  the  Tiew 
which  I  take  of  the  case,  negligence  is  immaterial,  the  defendtDU 
being  liable  as  common  carriers,  and  not  having  been  gratuitous 
bailees.  Another  objection  was,  that  the  Court  should  have  averRd 
that  the  Company  undertook  to  carry  the  parcel  for  reasonable  hire. 
I  think  the  same  answer  may  be  given  to  this ;  and  further,  that  il 
we  come  to  the  conclusion  that  the  goods  were  received  as  persootl 
loggftge)  the  price  of  the  ticket  is  the  hire  for  the  carriage  of  them, 
as  well  as  of  the  plaintiff  himself.  It  has  been  further  objected,  tbit 
no  delivery  to  the  CompaAy  is  averred.  But  it  is  impossible  to  insist 
on  this,  where  it  is  averred  that  the  Company's  servant  deaadd 
the  parcel,  and  received  it  from  the  plaintiff.  Again,  it  is  said  that 
the  replication  pleads  only  evidence.  That  would  be  true,  if  ^"^ 
case  made  by  the  replication  were  that  the  Company  had  notice  or 
knowledge.  But  that  is  not  the  case.  It  is  one  of  tacit  acqaiesoeoce 
in  receiving  the  parcel  or  personal  luggage,  altogether  independentij 
of  any  notice  or  knowledge  on  the  subject.  It  was  also  stronglj 
pressed  that  the  plaintiff's  conduct  amounted  to  a  represenUtioD 
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that  what  he  had  waa  menfy^  personal  luggage.    It  is  saffiden^  in  T,  T.  1859 

reply,  to  say  ihat  no  sach  defence  la  pot  forward  on  the  pleadings^  -  ,,  -  s,  ■    * 

and  that  it  is  inoonsistent  with  the  finding  of  the  jarj,  vnhich  nega-  ^^^^1^^ 

lives  fraud  or  concealment  on  the  part  of  the  pkintiff.  bai^ltmsna 

I  see  no  ground,  fooin  anything  ofiiired  to -us,  for  ssyiog  that  '^^^^ 

judgment  should  be  arrested,  or  entered  for  the4efendants ;  and,. con*  keys. 
sequently,  I  am  of  opinion  that  the  decbion  of  the  Court  below  should 
be  affirmed. 


BiCHABDS,  B. 

Attending  to  the  plaint,  or  rather  ta  the  several  paragraphs 
covered  by  the  twelfth  defence,  and  to  the  subject-matter  of  that 
defence,  ami  to  the  replicatioa  thereto/ aud  rejoinder  to  that  replica- 
tion, I  find  the  following  fads  and  matters  established  on  this 
record,  some  by  the  tulinission  of  the  parties,  and  others  by  the  find- 
ings of  the  j ury,  vis:.  :--^TIiat.the  defendants  were  eoiumon  carriers  oii 
the  Railway  from  Belfast  to  Coleraine  ond  from  Coleraine  to  London* 
derry ;  that  phiitttiff,  on  tlie  1st  of  December  1856,  became  a  passenger 
on  such  Railway  from  Belfast  to  I^ndonderry,  on  a  through  ticket,  for 
which  ho  paid  l(M.  That  Thomas  Conolly  was  a  servant  of  the 
Company  on  that  train,  and  that  he  required  the  plaintiflT,  in  the 
course  of  the  jooriiey,  at  some  place  between  Coleraine  and  London- 
derry, to  give  to  himti  certain  box  or  travelling-case  belonging  to 
the  plaintifF,  and  that  plaintiff' did  so,  and  tlmt  such  box  or  case 
contained  watches,  to  the  amount  in  value,  as  found  by  the  jury,  of 
£1261,  and  that  neither  the  travelling-case  nor  tho  watches  were 
ever  re-delivered  to  the  plaintiff  by  the  Company  or  by  anyone* 
That  the  defendants  were  not  only  common  carriers  of  passengers 
for  hire,  but  were  also  carriers  oi  merchandise,  at  certain  rates  to  be 
paid  in  that  behaUl  That  passengers  travelling  hy  the  defendants' 
Railway  were  entitled  tocarry  with  them  their  personal  luggage,  free 
of  any  charge  over  and  above  any  fore  to  be  paid  by  such  passengers  ; 
but  were  not  entitled  to  carry  with  them  any  merchandise,  without 
paying  for  the  carriage  of  the  same  as  such  merchandiase ;  of  all 
which  thte  pUdntiff,  before  the  delivery  of  his  goods  to  Thomas 

Conolly,  had  notice.    That  the  plaintifi^  being  a  passenger  on  said 
VOL.   11.  23  L 
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T. .  T.  1869^  Railway,  on  the  occasion  in  the  plaint  mentioned,  took  with  him  the 
Exdi.  Cham. 
'-    y  case  in  question,  and  the  contents  thereof,  as  his  peiaonal  laggage, 

^^^         and  without  paying  anj  iare  for  the  carriage  of  the  same,  thoagfa 

BALLTMBNA  the  casc  and  its  contents  constituted  merchandize,  as  the  pkintif 

RAILWAY 

^^  well  knew,  and  not  personal  luggage,  but  of  which  fact  the  defend- 

KSTB*        ants  had  no  knowledge  whatsoeyer. 

Now  all  the  foregoing  facts  and  matters  are  plainly  and  ckarlj 
admitted  or  established  on  this  record,  and  the  defendants  condode 
their  twelfth  defence  by  trayersing  the  receipt  of  the  case,  othenrise 
than  in  that  defence  mentioned*  The  jury,  howeyer,  upon  one  of 
the  issues  arising  out  of  this  line  of  pleading,  find  that  there  wts  no 
improper  concealment  on  the  part  of  the  plaintiff,  touching  said 
trayelling-case,  on  the  occasion  in  question,  and  further,  that  siid 
case  was  in  appearance  and  fact  fit  and  proper  for,  and  manifestlj 
did  contain,  merchandize ;  but  that  the  particular  sort  of  merehao- 
dize  wliich  it  so  contained  did  not  manifestly  appear,  but  they  found 
as  a  matter  of  fact  that  the  case  did  contain  watches :  and  tbe 
jury  further  found,  upon  the  thirteenth  issue,  that  none  of  the  defend- 
ants were  guilty  of  gross  negligence,  as  charged  in  the  plaint 

It  is  not  yery  easy  to  understand  what  the  jury  meant  by  tbeir 
finding  on  the  fifth  issue,  that  there  was  no  improper  concealment 
on  the  part  of  the  plaintiff,  touching  his  trayeliing-case.  If  they 
meant  simply  that  he  did  not  hide  his  case  of  watches  in  some  Isiiger 
box,  or  in  a  bag,  or  the  like,  I  can  understand  the  finding.  Bntif 
they  mean  to  say  that  it  was  not  improper  on  the  part  of  the  plaintiif 
to  carry  yaluable  merchandize  with  him,  without  paying  the  ffli« 
which  he  knew  he  was  liable  to  for  it,  and  not  improper  in  him  to 
pass  such  a  parcel  on  the  Company,  who  were  ignorant  that  it  was 
merchandize,  as  his  personal  luggage,  and  thus  to  induce  the  Com- 
pany to  carry  it  for  him  free  of  charge,  I  say  if  that  was  what  they 
meant  to  find,  I  think  their  yerdict  in  that  respect  is/efo  de  se,  vii 
must  come  to  nothing :  and  attending  to  the  state  of  the  record, 
and  especially  to  the  matters  stated  in  the  twelfth  defence,  and  bo( 
trayersed,  and  therefore  admitted,  I  feel  it  impossible  to  understand 
this  finding  of  the  jury  otherwise  than  in  the  way  I  have  \^ 
suggested.    But  it  is  argued  that  this  finding  of  the  juryia  not 
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necessarily  inconsistent  with  the  facts  admitted  on  the  record,  and  T.  T.  1859* 

Exch*  Ohaim 
that  it  may  well  be  acted  on  by  the  Court,  because  the  jury  have,  on     n— --^^— ^ 

.1-       .  1.        :.     ,  1^  .  .  .  J,         BELFAST 

another  issue,  found  that  the  case  m  question  was  in  appearance  fit         ^j,|^ 
and  proper  for,  and  manifestly  did  contain,  merchandize ;  and  it  has  balltmena 
been  contended  that,  whenever  the  parcel  or  package  is  made  up  „^ 

in  such  a  way  as  to  indicate  that  it  is  not  personal  luggage,  but  ests. 
merchandize,  the  non-disclosure  by  the  passenger  that  his  parcel  did 
not  contain  personal  luggage,  but  merchandize,  affords  no  defence  to 
a  Railway  Company  or  other  carrier  in  an  action  like  the  present. 
Now  I  can  conceive  many  cases  where  the  luggage  of  a  traveller 
may  be  so  made  up  or  labelled  that  no  reasonable  man  could  fail  to 
know  or  suspect  at  a  glance  that  the  package  could  not  be  personal 
luggage,  but  merchandize ;  and  if  a  Railway  carrier  chooses  to  shut 
his  eyes  on  such  an  occasion,  and  to  receive  the  package  of  his 
trayeller  as  personal  luggage,  when  he  knows,  or  has  fair  grounds 
for  believing,  that  it  is  not  personal  luggage,  he  may  possibly  in 
that  case  be  concluded  by  his  own  mode  of  procedure,  and  the 
passenger  may  perhaps  be  entitled  to  call  upon  a  jury  to  find  that 
there  was  no  improper  concealment  on  his  part.  Now  the  question 
whether  there  was  improper  concealment  or  not  is  in  this  case  con- 
sequential upon  the  prior  question,  being  whether  the  Company  has 
fair  and  reasonable  grounds  for  knowing,  or  at  least  for  strongly  sus- 
pecting, that  the  parcel  in  question  (notwithstanding  the  omission  of 
the  passenger  to  state  what  its  contents  were)  was  merchandize,  and 
not  personal  luggage ;  and  such  latter  question  having  been  answered 
in  the  very  ambiguous  language  adopted  by  the  jury  in  this  case, 
viz.,  that  the  case  was  fit  and  proper  for,  and  manifestly  did  contain, 
merchandize,  but  that  the  particular  sort  of  merchandize  which 
it  so  contained  did  not  manifestly  appear,  I  confess  I  have  great 
difficulty  in  considering  that  a  sufficient  finding,  to  support  the  con- 
sequential verdict  of  the  jury  that  there  was  no  improper  conceal- 
ment on  the  part  of  the  plaintiff.  There  was  admittedly  a  non- 
disclosure by  word  or  deed  that  the  parcel  in  question  consisted  of 
merchandize,  unless  indeed  the  appearance  of  the  parcel  was  such 
as  to  bring  home  such  knowledge  to  to  the  Company ;  and  now,  when 
the  jury  find  that  the  appearance  of  this  watch-case  was  not  such. 
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T.  T.  1859.  aa  to  bring  home  knowledge  to  the  Oompeny  that  U  did  eonbu 

>■    ',  ■  ■/     watebts  (tbe only  tpeoies  of  mereluuidtse  we  can  reaaonably rappoie 

Avp        ^  intend  it  was  sailed  for),  what  am  I  to  ,ande»tand  bj  a  finding 

BALbTMERA  of  the  manifest  fitness  or  capaeity  of  the  box  to  oontun  merdian- 
^^  diae  ?  But  then  it  is  said  the  jury  added  that  it  manifestly  did  eoottb 

KSTSe  merchandize.  No  doubt,  as  a  matter  of  ftet,  we  now  know  that  it  did 
contain  merchandize  s  but  do  the  jury  mean  that  the  box  itself)  (no 
its  appearance,  that  is,  from  all  the  Railway  Company  or  their  servanto 
saw  of' it,  showed  that  it  did  contain  merchandise,  And  ^at  it  wu 
merchandize  that  was  carried  in  it  on  the  occasion  in  qoestion,  tnd 
not  peisonai  luggage  ?  Is  that  what  the  jury  mean  by  their  findiag? 
or  rather  is  that  what  we  are  bound. to  oonsider  they  must  hare 
meant?  For  myself,  I  cannot  understand  that  to  be  what  the  joiy 
intended  to  express.  And  now  admitting  the  doctrine  laid  down 
hi  the  case  in  the  8  JSv.,  I  should  rather  say  the  priniMple  to  be 
collected  from  the  whole  of  the  case,  I  must  say  that^  in  my  opinioii, 
that  case  is  not  an  authority  for  the  purpose  for  which  it  has  been 
cited  before  us  on  the  part  of  tbe  plaintiff.  I^  that  caoe  the  Com- 
pany were  held  not  liable;  and  why?  because  they  were  not  in- 
formed, and  did  not  know,  as  here,  that  the  parcel  in  queslion 
contained  merobandiae.  I  am  dot  disposed,  upon  a  somewhat  unin- 
telfigible  and  certainly  ambigpioua  finding,  as  here,  to  affix  a  liability 
on  the.  defendants,  by <  reason  of  an  imputed  neglect  on  their  part  of 
an  impUed,  and  at  best  but  doubtful,  duty,  viz.^  to  inqnire  whetlier 
tbislbox-did  or  did  not  contain  merchandize;^  and  to  do  that  In  fa?oor 
of  a  party  who,  with  a  perfect  knowledge  of  di  the  facts,  neglaotad 
on  his  part  to  discharge  a  ^ain  and  paramount  and  prior  datj 
towards  the  defendants,  namely,  the  duty  of  disdoaing  to  them  tbtt 
he  was  carrying  with-  him  on  their  rail  a  parcel  of  merch$ndi« 
uUra  bis  personal  Ittggage,  the  faro  for  which  he  had  not  paid  when 
he  took  his  ticket 

With  regard  to  the  obligation  of  the  Railway  Company  to  inquire 
as  to  the  contents  of  the  diffiuent  paroels  which  passengers  on  tbsir 
rail  take  with  them  as  personal  luggage,  I  think  we  should  be  caatioitf 
how  we  extend  against  Railway  Compttties,  in  oases  of  pertonil 
traffic,  a  rule  of  that  kind.    I  should  be  slow  to  hold  that  a  Baihrt; 
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Com[MnyiseotiUedto]«quiree?er7pfi88eogeroBtheir.lineU>4iBol^  .T%  T.  1859. 

Eisch*  Cham. 
to  tbem  or  their  servants  the  contents  of  eeoh  of  his  several  paroels     v.-'-v 

of  luggage ;  stiU  less,  that  Railway  Companies  shoald  be  bound,  and     ''^^^d^^ 

bound  under  peril  of  liability  without  limit,  to  make  such  inqokies^  baulymbna 

No  doubt  there  may  be  special  or  suspicious  circumstances  that  ^^ 

might  warrant  such  an  inquiry,  or  even  ma|(e  it  proper  and  neces^        mxzs. 

sary ;  but  as  a  general  rule  or  general  practice  it  would  be  intolerable, 

and  would  be  impracticable  in  regard  to  the  passenger  traffic  on 

Railways :  see  Craneh  v.  The  London  and  North  Western  Railway 

Company  (a)^  which  somewhat  qualifies  two  previous  cases,   one 

bebg  Peify  v.  Horn  (ft),  decided  in  1828,  and  the  other  Walher  v. 

Jaek9on{e\  decided  in  1842,  but  neither  of  them  in  reference  to 

railway  traffic. 

Upon  the  whole,  and  without  touching  on  the  several  other  points 

in  the  cose  that  has-been  ^o  fully  gode  into  by  others,  I  am  s  of 

opinion  thai  the  judgment  below  should  be  reversed. 

PiooT,  C.  B.,  concurred  with,  Baron  Grjsene  and  Bi»x>n  F^tz- 
GERALD,  that  the  judgment  of  the  Court  of  Common  Fleas  should,  be 
affirmed.    .  •        • 


Lkfrot».  C.  J. 

The  question  here  is,  whether  the.  judgment  of  the  Cqurt.below, 
in  favour  of  the.  defendants  in  Error,  Is  right?  I  am.of  opinion  that  itis 
not,  and  that  the  .judgment  should  have  been  arrested,  as  it  appears 
upon  the  whole  recMd  that  the  plaintiff  b^low  has  shown  no  title  to 
sustain  the  action.  The  first  observation  which  it  ocQurs  to  me  to 
make  >is,  that  the  record  contains  no  allegation  or  finding,  either 
in  tenns,  or  to  the  effect,  that  the  Companies,  having  notice  of  tt|e 
goods  in  question  being  merchandize,  undertook  the  carriage  of.  tbem 
atf  personal  luggage.  The  summons  and  plaint  alleges  a. contract 
made  with  the  Companies  to  cany  the  plaintiff  as  a  passenger  on 
Iheirjine,  on  payment  of  the  ordinary  passenger's  fare.  No.  doubt, 
all  the  obligatibn  which  attaches  to  the  carrying  of  passengers  gene- 

(a)  14  Com.  B.  2&5.  (6)5Biiig.  220. 

0)  10  M.  &  W.  161. 
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T.  T.  1869.  rally  likewise  attached  to  the  oonvejanoe  of  soch  bj  these  Raiiwtr 
*      \    "*     CompaDies.    They  were,  accordingly,  boand  to  cany  the  pUiutif 

BBLFA8T 

^^j^         and  his  personal  luggage  safely ;  bat  I  do  not  find  any  Act  of  Ptr- 
BALLTMBNA  liamcnt,  or  any  rule  of  the  Common  Law,   to  the  efieet  tbit  i 
^^  passenger,  by  mixing  merchandize  with  his  personml  Inggtge,  eu 

KBTS.        impose  on  the  Company,  without  their  knowledge  or  consent,  the  dntr 
of  carrying  the  merclumdise  without  any  extra  remuneratioo,  so  as  t» 
be  responsible  for  the  loss  of  it.      But,  in  my  mind,  there  is  further 
in  this  case,  a  specialty  arising  out  of  a  role  of  the  Company,  of  wiiidi 
it  is  admitted  the  plaintiff  had  notice,  which  would,  of  itself,  dises- 
title  him  to  recover  in  this  action.     With  respect  to  any  daim 
founded  on  the  delivery  of  the  parcel  to  a  servant  of  the  Cofflpan;, 
during  the  course  of  the  journey,  it  is  effectually  disposed  of  by  the 
judgment  of  Baron  Parke,  in  the  case  already  so  often  referred  to, 
The  Great  Northern  Railway  v.  Sheppard{a\  in  which  be  w^- 
^*It  was  contended  that,  after  the  accident  happened,  a  new  special 
**  contract  was  entered  into,  by  which  the  Company  undertook  to 
**  take  care  of  the  plaintiff's  luggage ;  but  that  argument  fails.  U 
'*  indeed,  an  accident  had  happened  to  a  perfect  stranger,  and  the 
*^  Company  had  agreed,  without  compensati&n,  to  forward  his  In^- 
"  gage,  they  would,  according  to  Coggt  v.  Bernard^  be  responsible 
*'  for  its  loss ;  but  in  this  case  the  plaintiff  was  a  passenger,  and  the 
*'  intention  of  the  Company  was  only  to'  carry  into  effect  the  ori^poil 
''  contract,  and  from  that  alone  their  obligation  arises. "     As  to  anj 
claim  founded  on  the  allegation  of  gross  negligence,  it  is  disposed  of 
by  the  finding  of  the  jury,  negativing  that  charge.    It  only  remains, 
therefore,  for  the  plaintiff  to  establish  the  liability  of  the  Compaoj, 
either  upon   their  duty  as  to  passengers   generally,  or  upon  aooe 
special  ground  applicable  to  this  case  ;  and  it  is  upon  this  tbat  the 
plaintiff,  as  I  collect,  attempts  to  rest  his  claim. 

The  general  duty  of  the  Company,  as  to  passengers  and  their  lof* 
gage,  is  clearly  and  fully  laid  down  by  Baron  Parke,  in  the  case 
already  referred  to.  He  says — '*  In  this  case,  there  being  no  apecit^ 
"contract,  the  defendants  were  bound  to  carry  the  plaintiff  and  htf 
"  luggage ;  which  term,  according  to  the  true  modem  £>ctrine  oo  ^^ 

(a)  8  Exch.  Bop.  80. 
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**  subject,  comprises  clothing  and  such  articles  as  a  traveller  usually  T.  T.  1859* 

£#dk«  Cham, 
"  carries  with  him  for  his  personal  convenience  ;  perhaps  even  a     « /—— ^ 

BELFAST 

**  small  present  or  book  for  the  journey  might  be  included  in  the         ^^^^ 

"  term,  but  certainly  not  merchandize  or  materials  brought  for  the  ballymena 

**  purpose  of  being  manufactured."     He  then  cites  the  authorities,  p^ 

and  adds — '*  In  this  case  nine-tenths  of  the  articles  were  of  the  latter        keys. 

description. "    I  may  say,  in  the  present  case,  all  the  articles  for 

which  the  plaintiff  has  recovered  damages  were  merchandize.   Baron 

Parke  then  proceeds  to  state  what  may  be  called  a  qualification  or 

exception  to  the  general  rule  so  laid  down,  and  it  is  upon  this  the 

plaintiff  has  endeavoured  to  sustain  his  case.    The  qualification,  as 

laid  down  by  Baron  Parke,  is  in  these  words : — "  Now,  if  the  plain- 

'*  tiff  had  carried  these  articles  exposed,  or  had  packed  them  in  the 

**  shape  of  merchandize,  so  that  the  Company  might  have  hnown  what 

**  they  were,  and  had  chosen  to  treat  them  as  personal  luggage,  and 

*' carry  them  without   demanding  any  extra  remuneration,   they 

^* would  have  been  responsible  for  the  loss."    The  general  rule, 

with  its  exception,  is  again  laid  down  by  the  learned  Baron,  in  a 

subsequent  part  of  his  judgment,  where  he  says : — '*  The  defendants 

*^  only  agreed  for  the  stipulated'fare  to  carry  passengers,  and  every- 

^'  thing  which  constituted  personal  luggage.     They  were  not  bound 

'^  to  carry  Merchandize  or  articles  wholly  unconnected  with  luggage. 

*'  If,  indeed,  they  had  notice,  or  might  have  suspected,  from  the 

^'mode  in  which  the  parcels  were  packed,  that  they  did  not  contain 

"  personal  luggage,  then  they  ought  to  have  objected  to  carry  them ; 

"  but  the  case  finds  that  they  had  no  notice  of  what  the  packages 

'*  contained. "    I  may  observe,  in  passing,  that  what  was  found  in 

that  case  is  admitted  in  this,  on  the  face  of  the  record  viz.,  ^'  that 

"  the  defendants  had  no  notice  or  knowledge  whatsoever  that  the 

**  personal  luggage  was  merchandize. "     The  rule  is  laid  down  in 

nearly  the  same  terms  by  the  learned  Judge,  in  the  observations 

which  fell  from  him,  in  the  course  of  the  argument,  when  the  case 

first  came  before  the  Court.    He  says  (p.  33),  **  It  does  not  appear 

that  the  Company  knew  that  this  luggage  was  merchandize  ; "   and 

again  (p.  34),  ''  The  simple  point  is,  whether,  if  merchandize  be 

**  taken  as  part  of  the  personal  luggage  of  a  third-class  passenger, 
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T.  T.  1859:  "the Company  an  leaponsible.     If  the  artidee  had  been  eaniel 
r!!:\^^'    '^openly,  so  that  it  migbt  have  appeared  that  thej  were  merdaa. 

BEMAdT      ..  ^.^  ^1^^  Gompany,  if  they  tindertook  to  cany  them,  would  be  UaUe 
And 
BAiiLTM feVA  <«  for  their  loss ;   but  why  should  they  be  so,  when  thej  did  not 
sAii«wAT     „  ^^^  ^^^^  ^^^  parceh  oentained,  and,  therefore,  bad  no  oppor- 
KVT9.        **  ttinity  of  bargaining  for  any  extra  charge  ?.'*    Three  ihings  nt 
clear  from  this  judgment;  first,  that  a  passenger  has  no  r^ht,  fori 
passeinger's  ticket,  to  carry  merchandise  as  part  of  his  penooal  leg- 
gage»  without  extra  payment ;  secondly,  that  if  he  does  no,  be  deei 
so  at  his  own  risk,  unless  he  can  establish  that  jfche  Company  fasd 
notice  (that iskneW,  or  might  have  koowlk)  that  the  artielea  hesD 
carried  wete  merchandise;  and,  thirdly,  that  the  Gompsnty,  witk 
this  knowledge,'  chose  to  treat  thera  as  personal  luggage,  and  to 
carry  Ihem  Wttltdnt  any  extra  remuneration ;  bat  the  mnss  of  estab- 
lishing this  rests  upon  the  passenger,  to  entitle  htm  to- fix  the  Cca* 
pany  with  « responsibility.      Alleging  aud  preying  this  notice  1  tske 
to  be  essentiiil  to  entitle  him  to  recover  in  this  action.    The  defend- 
ants ftppeat  to  me  to  have  shaped  their  defence  in  oonfbrmiij  wttk 
the  law  asiaid  down  in  the  case  referred  to.  Whether  the  plaintiif  bsi 
given  an  answer  to  that  defence  by  his  replication,  and  the  findiog 
of  the  jury,  is  now  the  question  in  this  case.    The  defendants  state, 
in  that  defence,  ^  That  they  were  carriers  of  passengers  for  a  certtis 
**  fare,  and  of  merchandize  at  certain  rates,  to  be  paid  in  thai  behalf ; 
**  that  passengers  were  entitled  to  carry  their  personal  luggage  ftte 
**  of  any  charge  beyoild  the  fare,  but  were  not  entitled  to  cany  with 
«<  them  any  merchandize,  without  paying  an  extra  (are  for  She  esr- 
'^riageof  such  merchandize;  that  the  plaintiff  had  notice  thereof 
**  before  the  delivery  of  the  goods  in  question ;  that  he  was  a  psi- 
**  senger  on  the  said  Railway,  and  took  with  him  the  said  traveUtng- 
**  case  and  its  contents  as  hi4  personal  luggage,  without  paying  ssj 
**  extra  fare  for  the  same ;  that  they  constituted  merchandise^  of 
*' which  he  had  notice,  but  of  which  the  defendants  had  ne  notiee 
**  or  knowledge  whcitsoever,  and,  save  as  aforesaid,  that  the  said  csss 
**  and  its  contents  were  not  received  by  defendants  as  common  esr- 
^'riers  or  otherwise. '^ 

To  this  defence  the  plaintiff  filed  a  replication  in  which  be  says  tbt 
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'*  the   traTelling-cafle  was  fit  and  proper  for  the  conveyance  of»  T.  T.  1859* 

Exdk,  Cham* 
**  and  manifestly  did  contain,  snch  merchandisEC,  to  wit,  watches,     >  ■  ■  v  -^ 

BELFAST 

"  and  not  personal  luggage,  as  in  the  summons  and  plaint  men-         ^^j^ 
'*  tioned ;  and  that  there  was  no  improper  concealment  or  fraud  BAiiLTMBNA 

BAXLWAT 

**  on  the  part  of  the  plaintiff,  touching   said  travelling-case,  and  ^^ 

*'  the  defendants  received  said  travelling-case,  and  the  watches  ksts. 
*<  therein  contained,  as  a  part  of  the  personal  luggage  of  the 
**  plaintiff,  without  making  any  objection  thereto."  On  this  re- 
plication, the  jury  found  ''that  the  case  was  in  appearance  and 
**  in  fact  fit  and  proper  for,  and  manifestly  did  contain,  merchandisse, 
"  but  that  the  particular  sort  of  merchandize  did  not  manifestly 
*^  appear,  but  fouiSd  that  it  contained  watches,**  and  found,  on  another 
issue,  'Hhat  there  was  no  improper  concealment  on  the  part  of 
the  plaintiff,  touching  said  case.**  Let  us  now  consider  the  effect 
of  this  defence  and  replication,  before  I  come  to  the  finding 
of  the  jury.  I  need  scarcely  call  attention  to  the  rule  that  every 
allegation  in  the  defence,  not  traversed  and  denied,  or  confessed 
and  avoided,  must  be  taken  as  admitted.  Now  as  there  is  no 
traverse  or  denial  of  the  several  statements  therein,  it  stands 
confessed  by  the  plaintiff  that  he  took  with  him,  as  part  of  his 
personal  luggage,  the  goods  in  question,  without  paying  any  extra 
fare  for  the  carriage  thereof,  though  he  was  not  entitled  on  a 
'passenger's  ticket  to  do  so,  and  had  notice  thereof;  that  he  knew 
they  were  merchandize,  but  that  the  defendants  had  no  notice  or 
knowledge  whatsoever  thereof.  Now  I  apprehend  this  is  a  perfect 
prima  facie  case  disentitHng  the  plaintiff  to  recover,  unless  it  be 
avoided  by  some  matter  in  the  replication,  which  is  substantiated 
also  by  the  finding  of  the  jury ;  and  what  alone  can  relieve  him 
from  that  difficulty  ?  Nothing  short  of  alleging  and  proving  that 
the  Company  had  notice  that  what  was  brought  by  him  as  personal 
luggage  was  in  fact  merchandize,  and  that,  with  this  notice,  they 
chose  to  treat  it  as  personal  luggage,  and  carry  it  without  further 
remuneration.  But  neither  the  replication  nor  the  finding  accom- 
plishes this  object.  There  is  neither  an  averment  nor  a  finding 
that  the  Company  knew  or  had  notice  (express  or  implied)  that 
what  was  brought  by  the  passenger  as  personal  luggage,  and  carried 
▼OL.  11.  24  L 
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T«  T.  1859*  SB  8Qch«  was  merchaiidist*     On  the  oontraxr,  he  shrinks  Ikom 
JBvdI.  C%«H. 

^■■■»-     f    tTaTening  the  avenneiit  in  the  defence,  and  therefore  ndmiti  it» 

nurAaT 
j^j^        that  the  Company  had  no  notice  or  knowledge  whataoerer  theieoL 


BAXXTHBRA  He  doos  not  in  his  repUeation  venture  to  aver  in   the 

BAXLWAY 

^^  general  terms  that  the  Company  knew,  or  might  have  known,  that 

K>YS.  this  was  merchandise*  He  does,  indeed,  aver  that  the  ease  con- 
tained merohandiie,  bnt  he  carefiillj  avoids  alleging  ihnt  the 
Company  knew  this,  whioh  is  the  essential  point  in  the  caee.  He 
does  not  allege,  nor  was  there  any  finding,  that  the  Company 
agreed  to  treat  as  personal  luggage  this  merchandise,  or  to  cany 
it  without  farther  remnneration.  It  is  also  further  obsenraU^ 
diat  the  denial  of  any  fraudulent  concealment  does  not  extend 
to  the  contents,  the  oonoealment  of  which  was  the  essential  factt 
and  the  finding  is  equally  limited. 

It  has  indeed  been  argued  that  it  was  the  duty  of  the  Company 
to  hare  made  inquiry  into  the  contents  of  the  case,  and  that, 
not  having  done  so,  they  are  liable  for  the  loss,  although  it  turn 
out  to  be  merohandijse ;  and  this  has  been  argued  upon  the  nnthoritf 
of  the  cases  of  Pelfy  ▼«  ITonis  (a) ;  Walker  t.  Jaekton  (6).  Bnt 
these  cases  apply  only  to  contracts  for  the  carriage  of  goods;  «nd 
it  appears  from  them  that  the  carrier  is  protected  (e)  by  a  notice^ 
to  the  owner  of  the  goods,  of  a  limited  responsibility.  But  the 
present  case  is  a  contract  for  the  carriage  of  a  passenger  and  his* 
luggage  only,  with  notice  to  the  passenger  that  the  Company 
would  not  carry  merchandize,  as  part  of  his  luggage,  without 
extra  payment  When  these  cases  were  pressed  on  Baron  Parke 
in  the  course  of  the  argument,  he  said,  *'  No  doubt,  it  is  the  duty 
**  of  the  carrier  to  ask  sUch  questions  as  may  be  necessary  i  and 
'^if  he  asks  no  questions  and  there  be  no  fraud,  he  is  liable  for 
'*the  loss.  It  was  so  laid  down  in  Walker  v.  Ji^kton;  but  in 
''this  case  the  contract  was  to  carry  passengers  and  their  lu^age; 
''.then  if  the  Company  had  notice  that  a  passenger  brought  with 
"him  goods  which  were  not  luggage,  and  they  chose  to  carry  thesB, 
"they  would  be  responsible;  but  if  no  notice  is  given,  there  is  an 

(fl)  6  Bing.  222.  (i)  10  M.  &  W.  161. 

(e)  See  espedaOy  Batwn  t.  Donowoi  (4  Bar.  &  AI.  21). 
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"unfur  concealment,  which  prcTents  ihem  from  making  a  charge  T.  T.  1859> 
*^afl  for  merchandize.**    How  much  stronger  is  the  present  case     '■—  v  ■   '^ 

BEIJPA8T 

agwnst  the  plaintiff,  who,  aware  of  the  Company's  rule,  took  only         ^^^^ 
a  passenger's  ticket,  thus  holding  out  to  them  that  he  had  no  balltmsha. 

BAXLWAT 

mercbandiisa  in  bis  luggage,  of  which  it  now  stands  admitted  they  ^^ 

had  no  knowledge  ?    It  is  not  necessary  for  the  Company  to  establish       ksts. 

against  the  plaintiff  a  case  of  firaud ;  it  is  for  him  to  establish 

against  them  a  case  of  responsibility.    There  is  an  observation 

of  Baron  Parke,  towards  the  dose  of  his  judgment,  which  is  veiy 

relevant  to  this  topic ;  he  says,  "  Whether  this  was  done  for  any 

'*  frandolent  purpose,  it  is  not  necessary  to  inqaire;  for  even  if 

"  there  was  no  fraudnlent  intenti  the  plaintiff  so  misconducted 

*^  himself,  that  the  Company  were  not  aware  that  be  was  oanying 

'*  merchandize;  and  therefore  the  loss  must  be  borne  by  him:* 

and  such,  in  my  opinion,  ought  to  be  our  decision  in  this  case* 

Judgment  affirmed.  ^ 
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£.  T.  18^9. 
QuMM'fBfiieA 


THE  QUEEN  v.  DANIEL  M'CARTIE,  and  aevend  othen.* 


THE  QUEEN  v.  DENIS  O^ULLIVAN,  and  seveiml  othen. 


Mag  A. 

Pruonen  ar-    Bail  motions.— ^The  prisoners  in  the  first  case  had  been  oommittai 
rested  in  De- 

oember  were    to  the  gaol  for  the  county  of  Cork,  and,  in  the  second  case,  to  tbe 
oommitted  to 

nol  m  the     gaol  for  the  county  of  Kerry,  charged  with  treason-felony,  under  the 
January    fol- 
lowing,   on  a 

chaise  of  treason-felony,  nnder  the  U  &  12  Fte.,  c  12.  At  the  Spring  Aasiies,  in 
the  following  March,  indictments  for  treason-felony  haying  been  preferred  and  fonnd 
agamst  the  prisoners,  they  were  arraigned,  pleaded  not  guilty,  and  were  ready  to 
proceed  with  their  trial ;  whereupon  the  Attomey-Oeneral,  on  the  part  of  the  Crown, 
applied  to  the  Judge  of  Assise  to  postpone  the  trial  to  the  next  Assizes.  This 
application,  which  was  not  cronnded  on  affidarit  disclosing  any  cause  for  the  post- 
p<mement,  was  granted,  wiuont  discussion,  by  the  Ju^,  who  ordered  that  the 
prisoners  should  in  the  meantime  be  kept  in  custody,  upon  motion,  in  the  next 
Term,  to  admit  the  prisoners  to  bail,  HM^ 

Per  LxFBOT,  C  J.,  and  Hatxs,  J.,  that  the  Court,  in  the  exerdse  of  its  discre- 
tion, ought  not  to  grant  the  motion. 

That  a  prosecutor,  in  cases  of  felony,  has,  by  the  Habeas  Corpus  Act,  one  Tenn 
or  Session,  after  the  commitment  of  the  prisoner  and  his  prayer  under  that  Act, 
to  prefer  an  indictment  against  the  prisoner,  and  another  Term  or  Session  to  Iwing 
on  the  trial :  that,  if  the  nrisoner  is  not  indicted  in  the  first  Term  or  Session  after  com- 
mittal,  he  is  entitled  to  oe  bailed ;  and,  if  he  is  not  indicted  in  tiie  first,  and  tried  in 
the  second  Term  or  Session  after  oomxnittal,  he  is  entitled  to  an  absolute  discharge. 

Sedt  per  PBEam  and  O'Bbixn,  JJ.,  that  the  Court,  in  the  exercise  of  its  dis- 
cretion, ousht  to  grant  the  motion,  the  trial  of  the  prisoners  having  beeu  postponed 
on  the  appfication  of  the  Attorney-General,  on  the  part  of  the  Crown,  without  any 
ground  being  shown  for  such  postponement. 

The  Court  of  Queen's  Bench  has  full  discretionazy  power  to  admit  to  bail,  in  all 
cases,  no  matter  how  serious  the  offence  charged  may  be. 

Where  an  indictment  for  felony  has  been  found  against  a  prisoner  at  one  ^mu^ 
there  is  no  preroeatiTe  or  absolute  right  in  the  Crown  to  postpone  the  trial ;  such 
postponement  is  tne  act  of  the  Court,  m  the  exercise  of  its  discretion,  liiere  is  no 
difference  between  the  law  in  England  and  Ireland  in  this  respect;  and,  per  Lb- 
rnoT,  C.  J.,  and  Hatxb,  J.,  an  application  to  the  Court  for  uiat  pnipose  is  not 
necessarily  grounded  on  affidavit ;  eea,  per  Pkbrzm  and  O'Briem,  JJ.,  such  grounds 
ought  to  appear  by  affidavit,  or  otherwise  upon  oath. 

The  Question,  in  bail  motions,  is  the  likelihood  of  the  prisoner  being  forthcoming 
to  take  Lis  trial,  if  admitted  to  bail ;  and  the  elements  to  be  considered  in  the  deter- 
mination of  that  question  are,  first,  the  nature  of  the  ofience  charged ;  second,  the 
character  of  the  evidence  against  the  prisoner;  and,  third,  the  punishment  which, 
in  the  event  of  conviction,  may  be  infficted  on  the  prisoner. 

The  right  of  ordering  jurors  to  stand  by,  in  cases  of  misdemeanour,  may  be  exer- 
dsed  by  a  private  prosecutor  equally  with  the  Crown:  Regnia  v.  iPGrnoen  (Ct 
Crim.  Ap.,  B.  T.  1858). 

*  The  publication  of  this  case  has  been  unavoidably  delayed. 


COMMON  LAW  REPORTS.  189 

11  Ftc.,  c.  12,  8.  3,  as  being  members  of  an  illegal  society  called  £•  T.  1859- 
''  the  Phosniz  Club."  The  facts,  so  far  as  they  are  material  to  the  ^!!iv~f* 
case,  appear  fuUj  in  the  judgments.  ^ 

m'cabtxb. 
T.  (yHagan  (with  him  E,  Sullivan)  now  moved  that  the  pri- 
soners in  the  Cork  gaol  be  admitted  to  bail.  They  argned  that  this 
was  a  bailable  offence,  and  denied  the  right  to  postpone  the  trial  of 
a  prisoner  against  whom  a  bill  of  indictment  had  been  found,  except 
upon  affidavit  disclosing  sufficient  grounds  to  satisfy  the  Judge  at 
the  trial  that  sucl^  postponement  was  necessary;  and  they  cited 
the  following  authorities: — 2  Inst,^  p.  42;  Regina  v.  Seatfe{a); 
Habeas  Corpus  Act,  21  &  22  6.  3,  c.  11  (Ir.J ;  Rex  v.  SeuUy  {b) ; 
Barranefi  ease  (c)  ;  Regina  v.  Woods  (d) ;  Regina  v.  Gallagher  (e); 
Rex  T.  Morgan  (f) ;  Rex  v.  Paynes  {g). — [PsBBiir,  J.,  referred  to 
Rex  v.  Jackson  (A)]. 

The  Aitomeg-Generaf  (with  him  Sir  Colman  O'Loghlen  and 
A.  Vanee%  for  the  Crown,  resisted  the  motion,  and  contended  for 
the  rights  of  the  Attomey-Greneral  for  Ireland  to  postpone  the  trial 
of  a  prisoner,  without  assigning  any  reason  for  so  doing.  They  dis- 
tinguished the  practice  in  Ireland  from  that  in  England,  and  cited 
the  following  authorities : — 2  HayeSj  C.  L^  2nd  ed.,  p.  866 ;  Regina 
V.  Chapman  {%)\  Regina  v.  Owen{k)\  Regina  v.  OuUridge{t)i 
Regina  ▼.  Bowen  (m) ;  Barronefs  ease  («)  ;  Re  Robinson  (o) ;  Re* 
gina  y.  Andrews  (p):  Irish  Habeas  Corpus  Act,  21  &  22  G.  3, 
c.  11 ;  60  6.  3,  and  1  G.  4,  c.  4,  s.  9;  Regina  ▼.  Maginniss{q); 

(a)  ODow.P.G.553;  S.  C,  5  Jnr.  700. 
(6)  1  Cr.  &  Dix.  C.  C,  168. 
(«)  lEL&BLl;  8.C.,  17Jiir.l84.        (cQ  9  If.  Lsvr  Bep.  71. 
,    (e)  7  Ir.  Com.  Law  Bep.  19;  S.  C,  8  Lr.  Com.  Iisw  Bep.  98. 
09  1  Bnlst.  84.  (g)  3  Bnbt.  113. 

(h)  25  How.  St.  Tr.  783,  794.  (0  8  C.  &  P.  558. 

(ik)  9C.  &P.83.  (0  9  C.  &  P.  228,  471. 

(m)  9  C.  &  P.  509.  (r)  Supra. 

(o)  28  Law  Jonr.,  Q.  B.,  266.  (p)  2  D.  ALow.  II. 

(9)  5  Cox,  CC  511. 

^  J.  Whiteside. 
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E.  T.  1M9.  Wiiham    v.  Duitam  (a)  ;    JBambndff^t   ea$e  (6)  ;   Barikdemelt 
^^*£y*  w€(e)i  Vin.  M^  ToL  8,  tit  JBai7. 

THX    QUXBir 
V. 

m'caxtib.        ^.  Sullivan  replied. 

J»  Clarh$  (with  him  •/•  C!^^)  made  a  siiiiilar  motum  on  bebilf 
of  the  pHioners  ia  gaol  ia  Eeny. 

Tbo  AUame^Gen^al  (with  him  &>  Co/Maii  (yjLogUem  ni 
A*  Vaf$ce\  for  the  Crown. 


•/•  Coffey  replied. 

Cwr.ad.vmlL 


Hates,  J. 
Jffly  4.  In  these  esses,  applications  have  been  made  to  the  Comi  thit 

the  defendants  should  be  admitted  to  hail  The  applications  sre 
addressed  to  the  Common  Law  jnrisdiction  of  this  (3oiirt»  and  m 
grounded  on  affidayits  of  the  prisoneia,  and  of  dieir  attonioy  in  one 
of  the  oases,  whioh  affidavits  aio  oflbred  in  order  to  satisfy  the  Court 
tbat^  if  bailed,  the  prisoners  will  be  fortiicoming  at  their  trial ;  and, 
as  an  additional  indncement,  the  defendants  innst  that,  bj  reason  of 
the  ooniae  parsoedin  Uie  Conrt  below,  aocording  to  whioh  their  triak 
were  postpoMd,  and  themselyes  detained  in  enstody,  tiiey  have  suf- 
fered a  hardship  which  should  now  recommend  them  at  least  to  Ai 
faTonraUe  oonsideration  of  the  Coort 

The  short  hcts  are  these : — ^In  the  montii  of  December  Isst,  the 
prisoners,  with  several  other  persons,  were  arrested,  on  a  cbBrp  d 
treasonable  praotieea,  contrary  to  the  Act  U  &  12  Vie^  c  \% 
commonly  called  the  Treason-fblony  Act  Some  of  the  perBons  s) 
arrested  were  admitted  to  bdl  by  the  Magistrates ;  bnt  the  sppfi- 
cants,  together  with  one  Daniel  Sullivan,  were  fully  committed  for 
trial  at  the  then  ensuing  and  now  last  Assizes  for  the  countieB  of 
Kerry  and  Cork  respectively.    In  February  last,  after  the  dose  i 

(a)  Comb.  111.  (ft)  17  How.  St.  Tr.  396. 

(c)  IJkm.  C.  C.  60. 
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Hilary  Term,  on  ftppliofttion  was  made  in  Chamber  to  admit  the  B.  T.  Id59. 

Cork  prisoners  to  bail ;  but  the  matter  bathing  been  discussed,  no     >^*"v— "^ 

XHX  Quxxir 
mle  was  made,  as  Counsel  for  the  prisoners  thought  it  right  to  ^^ 

withdraw  the  motion.    At  the  last  Assizes,  indictments  were  found    m'gaetiji* 

by  the  grand  juries  of  Kerry  and  Cork  against  the  prisoners  in  the  , 

gaols  of  those  counties  respectively,  charging  them  with  having 

compassed  and  intended  to  depose  Her  Majesty,  and  to  levy  war 

against  her,  an  offence  which  subjects  the  party  to  penal  servitude 

for  life.    In  the  indictment  against  the  Cork  prisoners  was  joined 

a  person  named  Patrick  Downing,  one  of  those  who  had  been 

admitted  to  bail,  and  who  is  now  standing  out  on  his  original 

recognizance. 

At  the  Kerry  Assizes,  which  were  held  on  the  8th  of  March,  the 
prisoners  for  trial  there  having  refused  to  join  in  their  challenges^ 
only  one  of  them  (Daniel  Sullivan)  was  put  on  trial ;  and,  after  an 
investigation  which  lasted  for  seven  days,  and  in  the  coarse  of 
which  about  fifty  witnesses  were  examined  for  the  Crown»  the  jury  ' 
disagteed,  and  were  discharged,  without  giving  a  verdict.  The 
Assizs  were  then  adjourned  to  the  30th  of  March.  In  the  interval 
the  Cork  Assizes  were  held,  and  the  indictment  having  been  found  by 
the  grand  jury  there,  and  the  defendants  in  custody  in  that  oounty 
having  pleaded  thereto,  on  the  l7th  of  March,  the  Atiomey-GMe'^ 
raly  who  attended  in  person  to  prosecute,  informed  the  Court  that 
he  did  not  intend  to  proceed  with  that  indictment  at  the  then  pre- 
sent Assizes,  and  moved  that  the  trial  should  be  postponed  to  the 
next  Assizes.  Accordingly,  an  order  was  made  that  the  trial  should 
be  postponed ;  and  it  was  further  ordered  that  the  prisoners  should, 
in  the  meantime,  be  kept  in  custody.  This  order  was  made  by  the 
presiding  Judge,  at  the  instance  of  the  Atiomey'Oeneraly  and  with'* 
out  any  affidavit  to  ground  the  motion. 

On  the  BOtfa  of  March,  proceedings  were  resumed  at  Kenry,  pur« 
snant  to  adjournment  The  prisoner  Daniel  Sullivan  was  again 
put  on  trial,  and,  having  been  convicted,  was  sentenced  to  ten  years^ 
penal  servitude.  After  this  conviction,  the  Solietiot'Oeneraly  on 
the  part  of  the  Crown,  announced  that  no  other  person  would  be 
then  put  on  trial,  and  moved  the  postponement  of  the  trial  of  the 
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£.  T.  1859.  other  pruonen  until  the  next  Assises.    This  motion  was  acceded » 
^ ^-.^     by  the  learned  Judge  who  presided,  though  not  grounded  on  aij 

TKS     OTTSSH 

^^  affidavit ;  and,  an  application  having  then  been  made  on  the  part  c: 

m'caktie.  the  prisoners  that  they  should  be  admitted  to  bail,  the  learned  Jodp 
declined  to  accede  to  it,  referring  the  matter  to  the  oonsidentknof 
this  Court,  which  was  then  in  about  a  fortnight  to  resume  its  Sit- 
tings at  the  commencement  of  the  present  Term. 

In  this  state  of  things,  the  present  applications  have  been  ma^ 
grounded  on  affidavits,  in  which  it  is  alleged  that  the  applieatiw 
for  postponement  of  the  trials  were  made  by  the  law  officers,  with- 
out any  reason  assigned  by  affidavit,  and  in  assertion  of  a  pren^ 
tive  right ;  that  they  were  made  without  any  previous  intimttioo  to 
the  prisoners,  who  were  then  ready  for  trial,  and  who  had  ificomd 
a  very  serious  expenditure  in  preparation,  all  of  which  bad  thus 
become  abortive. 

An  affidavit  to  resist  the  motions  has  been  made  by  Sir  Mattbef 
Barrington,  the  Crown  Solicitor,  in  which  he  sets  out  the  fora 
of  oath  which  was  proved  at  the  trial  in  Kerry  to  have  coDStitoted 
the  bond  or  obligation  of  the  treasonable  association  and  oompuj 
which,  he  says,  prevailed  extensively  in  the  counties  of  Eenj 
and  Cork,  and  with  which  the  prisoners  are  charged  to  han 
been  connected.  There  can  be  no  doubt  of  the  treasonable  cb- 
•  racter  of  that  document. 

It  is  beyond  all  dispute  or  controversy,  that  this  Court,  u 
the  highest  tribunal  of  ordinary  criminal  jurisdiction  in  the  realA 
and  held,  as  it  is  said,  before  the  Queen  herself,  has  full  power 
to  admit  to  bail,  no  matter  how  serious  the  offence  may  be,  moider. 
or  treason  itself  not  excepted.  For  this  I  refer  to  4  InsL^  p*  71; 
2  Haie,  P.  C,  p.  129 ;  Faringion's  ease  (a);  Harve^f  of  Ccd't 
ease  {b) ;  MorgaiCs  ease  (e) ;  and  the  very  Ute  case  of  The  Qsmr 
V.  Barrenet{d).  It  is  true,  that  in  Comb.^  p.  Ill,  which  his 
been  cited  for  the  Crown,  it  is  said  that  bailing  for  high  tieasoo 
is  <(  a  special  favour,  and  not  done  without  the  consent  of  ^ 
Attorney  Greneral.**    I  regard  this,  however,  as  a  salntsiy  s*^ 

(a)  T.  Jonea,  .222.  (A)  10  Mod.  834. 

(0  1  Bnlat.  84.  (<0  1  El.  &  BL  1. 
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guard  required  by  the  Court  in  the  exercise  of  its  transcendent  E.  T.  1859. 
,                 ,.    .      .             ,            .    .          «    ,                          Queen'sBench, 
powers,  rather  tiian  as  a  limitation  and  restriction  of  those  powers.      , ^ 

But  while  this  authority,  was  wielded  by  the^  Court  of  King's  ^ 

Bench,  guided  solely  by  its  legal  discretion  in  each  case,  the  powers  m'cartie. 
of  other  inferior  tribunals  were,  up  to  the  passing  of  the  Habeas 
Corpus  Act,  confined  within  very  narrow  limits,  so  that,  in  any 
grave  or  serious  charge,  it  was  only  after  the  expenditure  of  much 
time  and  cost  that  relief  could  be  obtained  through  the  interven- 
tion of  this  Court.  The  natural  result  of  this  state  of  the  law 
waSy  that  persons  were  often  put  in  prison  upon  grave  charges 
to  be  sustained  by  little,  if  any,  evidence,  and,  being  thus  deprived 
of  liberty,  were,  in  their  efibrts  to  recover  it,  deprived  of  fortune 
also;  while  their  prosecutors,  having  attained  their  ends  by  the 
incarceration  of  their  victims,  were  content  to  let  them  remain 
in  gaol  to  abide  the  tardy  and  uncertain  interference  of  this  Court, 
without  any  e£fort  on  their  part  to  expedite  the  trials.  These 
were  among  the  evils  which  it  was  proposed  to  remedy  by  the 
Habeas  Corpus  Act 

But,  it  may  be  asked,  jwould  a  sufficient  remedy  not  have  been 
applied  by  the  commission  of  gaol  delivery  ?  The  answer  is,  that, 
at  that  period  of  our  history,  commissions  of  gaol  delivery  were 
not  sped  with  the  regularity  and  frequency  of  modern  times ;  and 
it  is  not  improbable  that  a  very  weak  excuse  for  not  proceeding 
with  the  trial,  when  assigned  by  the  law  officer  of  an  arbitrary 
Prince,  would  have  sufficed  to  determine  the  discretion  of  a  Judge 
who  held  his  own  place  at  the  pleasure  of  that  Prince.  Besides, 
asrit  was  held  in  Platfs  ease  (a),  that  the  Court  of  Gaol  Delivery 
was  competent  only  to  deliver  those  whom  it  was  competent  to 
try,  and  had  no  power  to  bail  in  cases  of  high  treason.  What 
then  was  the  remedy  proposed  by  the  Habeas  Corpus  Act  for 
delays  in  criminal  prosecutions?  Simply  this;  that,  after  the 
prisoner's  prayer  on  the  first  day  of  an  Assizes  to  be  brought  to 
trial,  the  prosecutor  should  be  obliged  to  have  him  indicted  at  that  ^ 
Assizes,  and  tried  at  or  before  the  next  Assizes,  unless  he  could 
upon  affidavit  show  good  cause'  for  his  delay ;  and  if  he  failed  to 

(fl)  1  Leach,  C.  C,  157.  168. 
VOL.  11.  25  L 
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E.  T.  1859-  do  80,  the  prisoner  would  be  released  from  gtol,  not  as  a  mittcr 
Qfie€ii.'§  Bench, 
«'— '     of  discretion  or  of  favour,  but  of  absolute  right,  which  his  Judges 

THE    QUEEN 

9,  were  bound  to  concede :  Rex  v.  Yates  (a).    Can  it  be  said  that 

m'cabtie.    this  enactment  did  not  afford  a  great  security  for  the  liberty  |(rf 

the  subject,  bj  thus  assigning  a  reasonable  period  within  which, 

if  the  prisoner  were  vigilant  in  his  own  behalf,  he  muei  be  broDgbt 

to  trial  or  released  from  custody? 

It  appears  to  me  that  the  assignment  of  this  period  amono^ 
to  something  like  a  statutory  declaration  that,  in  the  absence  d 
any  special  reason  to  the  contrary,  the  prosecutor,  having  bad  his 
vigilance  excited  by  the  prayer  of  the  defendant  in  open  Coort 
should  be  allowed  that  period  for  preparing  and  getting  up  the 
case  of  the  Crown,  without  having  the  safe  custody  of  the  prisoner 
interfered  with. 

As  instances  of  the  special  reasons  which  have  induced  the  Court, 
in  its  discretion,  to  interfere,  by  bailing  a  prisoner  who  had  not 
brought  himself  within  the  provisions  of  the  Habeas  Corpus  Act,  I 
may  mention  a  danger  to  the  life  of  the  prisoner,  by  reason  of  his 
further  confinement :  Affleebury^s  ease  {by,  evidence  that  the  prose- 
cution has  been  instigated  by  malice :  Barney's  case  (e) ;  Rn  t. 
Jackson  (d) ;  or  an  unreasonable  delay,  though  the  prisoner  nuj 
have  omitted  to  make  his  prayer :  Bex  v.  Wyndham  (e) ;  or  that  the 
charge  against  the  prisoner  has  been  varied  after  his  commitmeDt, 
and  after  his  prayer  made,  in  a  manner  calculated  to  deprive  him  d 
the  benefit  of  the  statute :  Crosby's  ease  (f).  On  the  other  hand,  to 
show  the  reluctance  which  the  Court  has  felt  in  shortening  the  sts- 
tutory  period,  to  the  prejudice  of  the  prosecutor,  I  may  refer  to 
KirKs  case  (g).  There,  Captain  Kirk  and  one  Cage  were  indicted 
for  the  murder  of  Mr.  Conway  Seymour,  and,  in  the  first  Teno 
after  the  commitment,  they  applied  to  be  bailed ;  but,  though  the 
case  was  supported  by  affidavit,  and  no  affidavit  appears  to  hire 
been  made  to  resist  the  motion,  yet  the  Court  unanimously  nfatfi 

(o)  1  Show.  193.  (6)  1  Salt  103. 

(c)  5  Mod.  323.  (d)  2  Hawk.,  P.  C,  c  15,  8. 79. 

(e)  1  Str.  2;  S.  C,  3  Vin.  Abr.  515. 
Cf)  12  Mod.  66.  (g)  12  Mod.  3W. 
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to  bail,  because  the  prisoners,  having  surrendered,  as  I  read  the  £.  T.  1859* 

Qneen*8  Bench 
case,  after  the  indictment  found  against  them,  neglected  to  give      .- — ' 

THB    QUEEN 

timelj  notice  to  the  prosecutor  of  the  fact ;  the  Court  saying  that,  „ 

as  this  is  good  reason  for  deferring  their  trial,  so  it  is  also  the  same  m'cartie. 
for  not  being  bailed.  Again,  in  the  case  of  Rex  v.  Delatnere  (a),  it 
was  moved  to  bail  the  prisoner,  under  the  Habeas  Corpus  Act,  hj 
reason  of  his  not  having  been  prosecuted  within  the  Terra  after  his 
commitment ;  the  Court  decided  against  him,  on  account  of  the  irre- 
gularity of  his  prayer,  and  say,  "  that  the  discretion  of  bailing,  which 
the  Court  had  before,  is  now  restrained  by  that  Act ;"  plainly  con- 
veying, as  I  apprehend,  that  the  Court  will  not  interfere  within  the 
statutory  period,-  unless  for  special  cause  shown  upon  affidavit,  and 
that,  aflter  that'  period,  it  will  require  a  special  case  to  be  made  by 
affidavit,  on  the  part  of  the  Crown,  to  warrant  the  detention  of  the 
prisoner  in  custody.  I  may  here  advert  also  to  an  Anonymous  ctue, 
headed  Habeat  Corpus  (6),  where  Lord  Mansfield,  on  a  bail  motion 
by  one  committed  for  highway  robbery,  **  ordered  the  prisoner  to  be 
'^  remanded,  and  not  entitled  to  bail,  being  committed,  not  on  suspi- 
*^  cion  of  felony,  but  on  express  charge  of  felony  on  the  face  of  the 
**  warrant ;  and,  therefore,  not  to  be  bailed,  unless  particular  cir- 
*'  cumstances  had  been  shown.  ** 

I  now  come  to  the  Irish  case  of  Rex  v.  Scully  (0),  which  has 
been  cited  for  the  defendants.  In  that  case,  as  in  this,  the  prisoner 
was  made  amenable  in  December^  and  indicted  at  the  following 
Spring  Assizes,  after  which,  the  indictment  being  found,  an  applica- 
tion was  made  for  postponement  of  the  trial.  It  is  true  this  appli- 
cation was  founded  on  an  affidavit ;  but  the  Court,  at  the  close  of 
the  judgment,  plainly  intimates  that  the  affidavit  was  unnecessary, 
and  that  the  result  would  have  been  the  same,  even  though  no  such 
affidavit  had  been  made ;  thus  concurring  in  the  view  which  I  have 
put  forward  as  the  result  of  the  cases  in  England,  that  an  affidavit 
of  special  facts  was  not  necessary  on  the  part  of  the  Crown,  until 
the  onus  had  shifted  on  the  Crown,  by  the  lapse  of  the  statutory 
period  for  prosecution.     But  there,  Chief  Justice  Bushe  says,  that 

(a)  Comb.  6.  (»)  Lofit.  280. 

(c)  1  Ct.  &  D.,  C.  C,  168. 
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£.  T.  1859.  it  was  discretionary  in  the  Court  to  postpone  the  trial  or  not^asd 
Q>t€eH*i  Bench 
^ '     that  the  Crown  had  no  right  to  have  it  postponed.     In  using  these 

THE    QUEEN 

^^  expressions,  I  think  that  very  learned  Judge  merely  intended  to  coir 

M*CARTi£.    vey  that  the  period  mentioned  in  the  statute  might  be  interfeid 

with  and  shortened,  in  case  special  facts  and  pressing  circumsSanos 

should  be  adduced  on  the  defendant's  affidavit,  to  inform  and  gaiue 

the  legal  discretion  of  the  Court  in  admitting  him  to  bail. 

The  case  of  Rex  v.  Jackson  (a)  has  been  cited.  There  the  pn- 
soner  was  committed  on  a  charge  of  high  treason,  on  the  28tli  of 
April  1794,  and  he  was  arraigned  upon  his  indictment  on  the  30tb 
of  June  1794.  No  prayer  was  put  in  under  the  Habeas  Corpus 
Act ;  and  it  was  at  the  instance  of  the  Crown,  and  withoat  loj 
opposition  on  the  part  of  the  prisoner,  that  the  trial  was  fixed  for 
the  7th  of  November.  When  that  time  arrived,  an  applicstion 
was  made  by  the  prisoner  for  a  further  postponement,  groondd 
on  an  affidavit  of  the  absence  of  his  Counsel  and  witnesses.  Tbe 
Court  fixed  a  day  in  the  next  Term,  and  it  was  at  this  day  that  the 
Crown  again  moved  to  postpone  the  trial,  on  affidavit  of  the  deteo- 
tion  of  an  important  witness  in  England ;  and,  in  giving  judgment, 
Lord  Clonmel  says  that,  ^*  It  never  was  of  course,  and  it  ought  not 
"  to  be  of  course,  to  postpone  a  trial  on  the  part  of  a  prosecotor: 
"  and  one  reason  was  this ;  if  the  prosecutor's  witnesses  die,  what 
"  they  have  said  is  hot  lost,  having  given  examination  before;  Ktk 

'  *'  prisoner's  witnesses  die,  he  is  undone ;  and,  therefore,  it  is  oot  to 

"be  considered  a  matter  of  course."  Now,  it  may  be  remarked 
here,  that  there  had  been  no  prayer  under  the  Habeas  Corpus  Act 
Indeed  that  Act  had  not  been  once  mentioned  or  referred  to,  aod 
the  position  laid  down  by  the  Chief  Justice  is  quite  indispataUe, 
when  applied  to  the  circumstances  of  that  case,  which  was  not 
brought  to  trial  until  just  one  year  after  the  prisoner's  comaaitniefit 
Tbe  reason  assigned  by  his  Lordship  existed  before  the  Habeas 
Corpus  Act ;  and,  therefore,  must  be  understood  as  having  be«Q 
within  the  contemplation  of  the  Legislature  in  passing  it. 

I  think  it  not  inappropriate  here  to  cite  a  passage  from  the  ja<^' 
ment  of  Parker,  C.  J.,  in  the  case  of  Rex  v.  Wyndham  (*),  which  I 

(a)  25  How.  St.  Tr.  783.  802.  (*)  3  Vin.  Abr.  585. 
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have  already  referred  to.     His  Lordship  says,  *'  That  had  Sir  Wil-  E.  T.  1859' 

Quee9,*8  Bench 
"  liam  Wyndham  made  a  prayer  the  first  day  of  this  Term,  and  it  had       — ^— ^ 

*'  appeared  that  the  matter  did  arise  in  another  county,  the  Court  ^^ 

*'  could  not  have  bailed  him  by  the  Habeas  Corpus  Act ;  but  they  m'cabtie. 
*^  were  not  then  upon  that  Act,  but  at  Common  Law.  He  said, 
"  that  they  were  entrusted  with  the  liberties  of  the  subjects  of  Eng- 
'*  land,  and,  as  they  were  bound,  on  the  one  hand,  to  take  care  of 
'*  them,  so  they  there  were,  on  the  other  hand,  to  take  care  of  the  Go- 
'*  vemment,  that  a  person  might  not  escape  justice,  where  there  was 
''a  due  prosecution  against  him;  that  he  would  have  taken  Mr. 
"  Attomey-Generars  word,  if  he  had  said,  at  the  Bar,  that  he  would 
''certainly  have  indicted  Sir  W.  Wyndham;  but  there  not  being 
*'  anything  of  that  in  this  case,  they  were  all  of  an  opinion  to  bail 
"  him.  **  A  somewhat  similar  position  will  be  found  in  Rex  v.  Fitz- 
gerald  (a).  Upon  the  whole,  then,  it  appears  to  n;ie,  upon  a  consi- 
deration as  well  of  the  English  as  well  as  the  Irish  authorities,  that 
the  same  law  prevails  in  both  countries ;  and  that,  without  alleging 
anything  in  the  way  of  prerogative,  but  resting  this  part  of  the  case 
on  the  Habeas  Corpus  Act,  and  the  true  legal  construction  of  it,  the 
prosecutor,  in  a  case  of  felony,  has  one  Term  or  Session  after  the 
commitment  of  the  prisoner,  and  after  his  prayer,  under  the  Habeas 
Corpus  Act,  to  prefer  his  indictment,  and  he  has  another  Term  or 
Session  to  bring  on  the  trial,  and  that  this  period  ought  not  to  be 
restricted  or  interfered  with,  against  the  consent  of  the  Crown,  save 
upon  special  cause,  to  be  assigned  by  affidavit  on  the  part  of  the 
prisoner.  If  the  prisoner  has  failed  to  make  his  prayer  under  the 
Habeas  Corpus  Act,  or  to  set  forth,  upon  affidavit,  the  facts  on 
which  he  relies  for  relief,  he  has  no  reason  to  complain,  if  the 
Court  should,  on  perusal  of  the  informations  or  finding  of  the 
grand  jury,  and  without  any  affidavit  on  the  part  of  the  Crown, 
think  it  right  to  order  the  postponement  of  the  trial,  and  that 
he  should  still  remain  in  custody.  All  this,  be  it  remembered, 
is  the  act  and  order  of  the  Court,  not  the  prerogative  of  the 
Crown  or  its  officers.  This  being  so,  I  cannot  understand  why 
or  how  the   order   of  the  Court,  if  we  should    here   admig  it  to 

(«)  1  Wils.  254. 
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E.  T.  1859-  have  been  an  erroneoua  one  (which,  however,  I  am  very  far  frosi 

>-— N doing),  coald,  in  anj  way,  affect  our  decision  on  this  motion.    Wb: 

^  the  Court  did  on  that  occasion  appears  to  me  to  be  wholly  be8i(k 

m'cabtib.  the  present  question ;  and,  perhaps,  I  owe  an  apology  for  hariof 
occupied  so  much  time  in  discussing  the  proceedings  in  the  Coon 
below.  I  have  been  mainly  induced  to  do  it,  because  it  was  inti- 
mated at  the  Bar  that  a  different  practice  prevailed  in  the  tvc 
countries ;  that  a  prerogative  was  asserted  in  Ireland  which  foond 
no  place  in  England ;  and  that  the  consequence  was,  that,  in  tlus 
country,  the  liberty  of  the  subject  was  unduly  interfered  witL 

I  now  come  to  what  I  take  to  be  the  true  question  for  oar  deci* 
8i(fti  here,  viz.,  whether,  apart  from  all  considerations  as  to  what 
took  place  in  the  Court  below,  this  Court  ought  now,  in  the  exercbe 
of  its  Common  Law  powers  and  discretion,  to  admit  the  prisooers 
to  bail  ? 

The  principte  on  which  this  is  to  be  determined  has,  in  my  mloi 
been  very  accurately  laid  down,  both  in  England  and  Ireland :  io 
England,  in  the  cases  of  Rex  v.  Seaife  (a).  The  Queen  r.  Bar- 
ronet  (b)  ;  and  in  Ireland,  in  Regina  v.  Woods  (c)  ;  Regina  v.  Gd- 
iagher{d);  viz.,  whether  the  party,  if  bailed,  is  likely  to  be  forth- 
coming at  his  trial  ?  and  in  considering  this,  three  matters  preseot 
themselves: — ^first,  the  nature  of  the  offence  charged;  secondly, 
the  character  of  the  evidence  against  the  prisoner;  thirdly,  the 
punishment  that  may  be  inflicted.  I  need  not  dwell  on  theeoonnltr 
of  the  offence  charged.  It  is  high  treason  itself,  though  the  Croim 
may  have  thought  it  right,  under  the  late  statute,  to  prosecute  at' 
for  an  ordinary  felony,  thus  exempting  the  prisoners,  on  this  prose- 
cution, from  any  risk  of  the  capital  punishment  which  would  foUo* 
on  a  conviction  for  treason  ;  but  subjecting  them,  on  convictioo,  to 
the  very  highest  secondary  punishment.  Then  as  to  the  presnrop- 
tion  of  guilt  attaching  to  the  prisoners.  It  is  not  desirable,  on  i 
motion  of  this  kind,  to  discuss  very  minutely  the  evidence  again^ 
the  prisoners.     Suffice  it  to  say,  we  have  the  depositions  of  the 

(a)  9  DowL,  P.  C,  953 ;  S.  C,  5  Jur.  700. 

•  (6)  1  El.  &  Bl.  1.  (c)  9  Ir.  Law  Rep.  71. 

(rf)  7  Ir.  Com,  Law  Rep.  19, 
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several  witnesses,  taken  hj  the  Magistrates,  for  which  they  have  E.  T.  1859* 
thought  it  right  to  commit  the  prisoners.   But,  besides  that,  we  have     <—  -y  .* 
the  finding  of  a  grand  jury  on  the  case,  thus  constitutionally  assert-  ^ 

ing  the  legal  position  that,  in  the  opinion  of  that  tribunal,  and  in  m'cartie. 
the  absence  of  evidence  for  the  prisoners,  they  ought  to  be  convicted 
of  the  full  charge  set  forth  in  the  indictment  against  them.  The 
cases  cited  at  the  Bar,  from  the  8th  &  9th  vols,  of  Car.  Sf  Payne^s 
JReporiSf  to  which  I  may  add  the  case  of  Regina  v.  Andrews  (a), 
show  what  weight  and  importance  is  given  in  England  to  that 
circumstance.  Besides  this,  there  is  a  peculiar  circumstance  in  this 
case,  which  cannot  fail  Lo  affect  the  mind  very  strongly.  The 
offence  charge  is,  as  I  have  said,  tiie  compassing  to  dethrone  the 
Queen,  and,  among  the  overt  acts  laid,  is  a  conspiracy  to  bring  in 
foreign  troops.  Oonspiracy  being  thus  the  gist  of  the  offence,  as 
soon  as  that  shall  be  proved,  everything  said  or  done  by  one  of  the 
conspirators,  in  furt,herance  of  the  common  purpose,  becomes  evi- 
dence against  all  of  them.  This  being  the  state  of  the  law,  what 
is  the  fact  ?  viz.,  that  a  j  ury  has  already,  by  its  verdict,  pronounced 
on  the  existence  of  the  very  conspiracy  charged  in  the  indictment, 
thus  affording  the  sanction  of  a  verdict  to  a  veiy  important  portion 
of  the  case  against  the  prisoners. 

Having  regard  to  all  these  matters,  and  recollecting  that  the  issue 
of  a  trial  might  possibly  be  to  subject  the  prisoners,  if  convicted,  to 
penal  servitude  for  life,  I  am  not  satisfied  that,  to  use  the  words  of 
Mr.  Justice  Burton  (6),  "  by  granting  the  application  there  would  be 
no  danger  of  the  prisoners  not  being  forthcoming  on  the  trial ;  *'  and, 
in  the  language  of  ]Mr.  Justice  Crampton,  in  the  same  case,  ''  I  think 
''  that  the  enormity  of  the  offence  is  such  that  a  mere  private 
"  security  will  not  be  sufficient "  (c).  It  is  impossible  for  us 
here  to  speculate*  upon  the  several  shades  of  guilt  which  may  be 
proved  against  each  of  the  prisoners  on  the  trial ;  but,  under  all  the 
circumstances,  it  appears  to  me  that  bail  ought  not  to  be  taken,  save 
as  to  the  persons  with  respect  to  whom  the  Crown  has  given  its  con- 
sent at  the  Bar. 

(a)  8  Jnr.  779;  S.  C,  2  Dow.&L.  10;  13  L.  J.,  M.  C,  113;  1  New Ses. 
Cas.  199. 

(ft)  Reffina  t.  Wood  (9  Ir.  Law  Bcp.  71,  72),  (c)  p.  73. 
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E.  T.  1859.       O'BsiXN,  J. 
wv — ^ '       In  this  case  I  am  of  opinion  that  the  application  made  bj  tk 

THE    OUBKN 

^^  %  prisoners  now  confined  in  the  county  Cork  gaol,  to  be  admitted  to 
m'cartie.  bail,  should  be  complied  with.  It  is  requisite  to  consider,  io  \k 
first  place,  the  important  question  which  has  been  raised  in  the 
course  of  the  discussion,  as  to  the  absolute  right  of  the  Crown, 
where  bills  of  indictment  for  felony  have  been  found  against 
prisoners,  to  postpone  their  trial  to  the  next  Assizes,  withoo: 
assigning  any  reason.  The  existence  or  non-existence  of  that  right 
has,  in  my  opinion,  a  material  bearing  upon  this  case ;  becaose  ii 
has  been  held  that  delay  upon  the  part  of  a  prosecutor  in  not 
bringing  a  prisoner  to  trial,  if  not  satisfactorily  accounted  fon  a 
one  of  the  important  circumstances  to  be  considered  in  decidiog 
whether  such  prisoner  should  be  admitted  to  bail.  The  qnestioa 
is  also  material  as  afiecting  the  general  administration  of  the  criiD- 
inal  law.  If  such  a  priyilege  on  the  part  of  the  Crown  has  been 
established  by  law,  or  by  that  invariable  course  of  practice  whidi 
may  acquire  the  force  of  law,  then,  of  course,  until  altered  bj  tiie 
Legislature,  it  should  be  conceded  by  the  Court,  however  objec- 
tionable it  may  be,  and  though  it  would  give  to  those  acting 
for  the  Crown  a  power  susceptible  of  great  abuse.  Such  a  power 
might,  in  various  cases,  be  exercised  arbitrarily  or  capriciouslj, 
and  produce  results  most  injurious  to  the  prisoners,  who,  thoogii 
prepared  for  their  defence  at  the  time  expected  for  their  trial, 
may,  if  that  trial  be  postponed,  be  disabled  by  poverty,  or  the 
death  or  absence  of  their  witnesses,  or  other  causes,  from  defeo<ii0^ 
themselves  with  the  same  effect  at  a  future  time.  Even  if  ^ 
trials  so  postponed  should  ultimately  terminate  in  an  acquittal 
the  prisoners,  if  not  admitted  to  bail  (which,  from  povertj,  the/ 
may  be  unable  to  procure),  would,  in  the,  meantime,  suffer  t 
prolongation  of  their  imprisonment,  upon  a  charge  not  aftenrards 
established  against  them.  It  is  a  recognised  principle  of  oar 
criminal  law,  that  a  prisoner  should  have  the  question  of  bis  guil* 
or  innocence  determined  upon  the  first  suitable  opportunity ;  that 
his  punishment  should  not,  by  an  unnecessary  prolongation  of  his 
imprisonment  before  trial,  precede  his  conviction :  and  any  claim 
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of    privilege,  opposed  to  or  iDterferiog  with  that  right,  should  E.  T.  1859* 

I  Queen's  Bench 

be  strictly  investigated.     It  is  true  that  cases  frequently  occur     w v-"^ 

THS    QUEEN 

in    which,   from  various    causes,    the  postponement  of  the  trial  ^^ 

is  essential  for  the  due  administration  of  justice.    But,  in  order    m'ca.btie. 
to  meet  the  emergency  of  such  cases,  it  is  nDt  necessary  that 
the  privilege  coi^tended  for  should  exist  in  the  Crown.      The 
power  of  postponing  a  trial,  when  it  ia  requisite   and  advisable 
60  to  do,  may  safely  he  confided  to  the  discretion  of  the  Court, 
to  be  exercised  upon  considering  the  circumstances  of  each  case, 
and  would,  in  my  opinion,  be  more  properiy  confided  to  that  tri- 
bunal than  to  the  arbitrary  discretion  of  the  prosecuting  Counsel. 
Lict  us  now  consider  upon  what  grounds  this  privilege  is  claimed. 
It  is  not  given  by  statute,  nor  is  it  to  be  implied  from  any  supposed 
analogy  to  the  provisions  of  the  Habeas  Corpus  Act.    That  Act 
does  not  recognise  the  existence  of  such  a  privilege ;  it  was,  accord- 
ing to  its  title,  **  An  Act  for  the  better  securing  the  liberty  of  the 
subject,"  and  it  would  be  difficult  to  rely  on  it  as  an  Act  abridging' 
the  subject's  rights.    The  next  question  is,  whether  the  existence 
of  this  privilege  has  been  established  by  authority  and  judicial 
decisions?  but,  during  the  elaborate  argument  we  have  heard,  no 
reported  case  has  been  cited  to  that  effect.    I  am  aware  that  an 
opinion  has  generally  prevailed  and  been  acted  on  among  the  legal 
profession  of  Ireland^  of  the  existence  of  this  right  in  the  Crown, 
and  that  the  right,  when  claimed,  has  been  usually  recognised  by 
our  Judges,  and  has  been  without  discussion  generally  yielded  to  by 
the  prisoner,  either  from  a  belief  in  its  existence  or  from  spme  of 
those  obvious  reasons  which  may  induce  him  not  to  force  on  his 
trial.    It  appears,  however,  from  some  cases  to  which  I  shall  refer, 
that  this  opinion  and  practice,  though  general,  has  not  been  invari- 
able ;  and  even  if  it  were,  the  decision  of  the  House  of  Lords,  in  the 
case  of  Gray  v.  The  Queen  (a),  shows  that  such  prevailing  practices 
and  opinions  would  not  be  sufficient  to  establish  against  a  prisoner 
a  privilege  whtch  might  be  so  arbitrarily  and  oppressively  exercised 
as  that  now  claimed.^   In  that  case  the  majority  of  this  Court  had 
decided  (6).against  the  right  of  a  prisoner  to  challenge  jurors  per- 

(a)  6  Ir.  Law  Bep..4d2.  (6)  6  Ir.  Law  Bep.  259. 

VOL.  11.  26  L 
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£.  T.  1859.  emptorily  in  cases  of  non-capital  felonies ;  my  Brother  Pebboi  ake 

^«^f     was  in  favoor  of  that  right.    It  was  urged  in  the  argnments  be&R 

^  this  Court  and  the  House  of  Lords,  that  the  uniform  oonne  of 

m'cabtis.  practice  in  Ireland  had  been  to  refuse  the  right  of  challenge;  d 
yet,  upon  the  writ  of  error,  the  House  of  Lords,  with  the  concwRBK 
of  all  the  English  Judges  (except  one),  reversed  the  decision  of  tb 
Court,  though  it  was  in  accordance  with  a  practice  more  geiKial 
and  uniform  than  can  be  relied  on  in  the  present  case.  The  ques- 
tion now  before  us  does  not,  however,  rest  merely  upon  the  absence 
of  authority  in  support  of  the  privilege  contended  for ;  because  there 
are  cases  in  this  country  in  which  the  existence  of  such  a  priTilegc 
has  been  discussed  and  denied ;  and  a  reference  to  the  English  aotlio- 
rities  will  show  a  course  of  proceeding  in  England  ineonsistent 
with  its  existence  there.  Our  attention  was  directed  by  my  Brotber 
Pbbrin,  during  the  argument,  to  an  important  ease  before  tiu« 
Court,  that  of  The  King  v.  Jackson  (a).  In  that  case  an  indict- 
ment for  high  treason  was  found  in  June  1794 ;  the  trial  was  tbeo 
postponed,  with  the  concurrence  of  the  Crown  and  of  the  pruoner, 
until  November  1794.  It  was  then  further  postponed  until  Janvsi? 
1795,  on  the  application  of  the  prisoner's  Counsel,  on  the  ground  of 
the  absence  of  his  witnesses;  and  in  January  1795,  an  applies^ 
for  a  third  postponement  was  made  by  the  Crown,  upon  an  affidafitof 
the  absence  of  material  witnesses.  This  application  was  exposed  by 
the  prisoner,  and  argued  before  Lord  Clonmel,  C.  J.,  and  Down^ 
and  Chamberlain,  JJ.  The  general  question  of  the  right  of  ^ 
Crown  to  postpone  a  trial,  without  assigning  any  grounds,  was  dis- 
cussed at  some  length,  and  the  existence  of  such  a  right  was  denied 
by  Lord  Clonmel.  In  part  of  his  judgment  he  expresses  himself  to 
the  following  effect:-^"  It  has  been  truly  said  (and  I  shall  ever  bold 
"  it  as  my  opinion,  and  have  done  so  for  twenty  years,  the  first  ^ 
'^  I  took  it  up  was  upon  consultation  with  Chief  Justice  Fattesoa, 
^^  when  the  question  was  considered  by  a  variety  of  persons  in  etfs 
^  of  Whiteboys),  that  it  never  was  of  course,  and  ought  not  to  be 
^*  of  course,  to  postpone  a  trial  on  the  part  of  a  prosecutor.  And  ooe 
^  reason  was  this,  that  if  the  prosecutor's  witnesses  die,  what  tbe; 

(a)  25  How,  St  Tr.  783. 
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*'*'  have  aaid  is  not  lost,  having  given  examinations  before ;  but  if  the  E.  T.  1859* 

Queen's  Bench 
*^  prisoner's  witnesses  die  he  is  undone ;  but  the  rule  m  those  cases     — ^v ' 

*^  must  be  governed  by  circumstances"  (a).     Lord   Clonmel  then  ^^ 

proeeeded  to  discuss  the  facts  of  the  case,  and  to  show  why  the  appli-  m'castie. 
cation  for  the  postponement  should  be  granted  by  the  Court.  In 
observing  upon  that  case,  the  AUomey-General  has  relied  upon  the 
circumstance  of  there  having  been  previous  postponements  of  the 
trial,  and  contends  that  the  observations  of  Lord  Clonmel  should  be 
considered  with  reference  to  that  fact ;  but  it  appears  that  the  first 
postponement  was  by  consent,  and  was  matter  of  arrangement 
between  the  prisoner  and  the  Crown,  and  almost  at  the  prisoner's . 
suggestion,  and  that  the  second  postponement  was  expressly  at  the 
prisoner's  instance ;  and,  if  the  privilege  now  contended  for  did  exist 
in  the  Crown,  the  right  to  exercise  it  would  not  have  been  lost  by 
previous  postponements  made  under  such  circumstances.  Although, 
however,  the  facts  of  that  case  were  different  from  the  present,  an^  • 
did  not  expressly  raise  the  questions  now  under  discussion,  we 
should  not,  therefore,  disregard  the  observations  of  Lord  Clonmel 
in  his  judgment,  acquiesced  in  by  the  other  Members  of  the 
Court,  in  which  he  expressly  denies  the  existence  of  the  privi- 
lege contended  for,  and  stated  not  merely  his  own  opinion  upon 
that  argument,  but  the  opinion  which  had  been  uniformly  held 
by  himself  and  other  Judges.  The  next  Lish  case  to  which 
we  have  been  referred  is  that  of  The  King  v.  SeuUy  (6).  In  that 
case  the  prisoner  was  arrested  in  December,  charged  with  what  was 
then  a  capital  felony;  the  indictment  was  found  at  tlie  following 
March  Assizes  (dates  nearly  similar  to  the  present),  and  the  Crown 
Counsel  applied  to  postpone  the  trial,  on  an  afiBdavit  stating  the 
absence  of  a  material  witness,  for  whom  diligent  search  had  been 
made,  and  that  further  evidence  was  expected.  In  giving  judgment 
in  that  case,  Bushe,  C.  J.,  expresses  decidedly  his  opinion  against 
the  existence  of  the  right  now  contended  for  by  the  Crown.  His 
judgment  is  to  the  following  effect : — '*  That  it  was  discretionary  in 
*<  the  Court  to  postpone  the  trial  or  not.  That,  on  the  one  hand,  the 
*^  Crown  had  no  right  to  have  the  trial  postponed ;  and,  on  the  other, 
"  the  prisoner  had  no  right,  on  the  first  Assizes  after  being  made 
(a)  p.  802.  (ft)  1  Cr.  ft  D„  C.  C,  IfiS. 
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E.  T.  1859.  "amenable,  to  call  for  a  diacharge  upon  bail  or  otherwiae,  ml^ 
.-  ^  .,/  **iwo  circumatances  concorred;  vis.,  first,  that  be  should  remsis 
HE  qocBN  MQQiQ^icieJii^iiiQge  Assises;  and,  seooDdljy  that  he  ahonldfCW  the  £s 
m'cabtib.  ^'day  of  the  Assizes,  have  applied  in  open  Coarty  by  prajer  or  pet^ 
*^  tion,  to  be  brought  to  trial.  Neither  of  those  cireamstaooes  exift 
^'here.  If  they  both  concarred,  the  prisoner,  under  the  Habei» 
**  Corpns  Act  (21  4^22  0. 3,  c.  1 1,  s.  6),  would  be  endUed  to  a  da- 
'^  charge  on  bail,  unless  it  should  appear  to  the  Court,  upon  oath,  ikn 
^*  the  witnesses  for  the  King  could  not  be  product  at  those  Assises. 
'^  But  the  Court  here  acts  on  its  own  discretion,  which  the  met 
**  perusal  of  the  information  is  suAcient  to  satisfy,  even  if  do 
*^  Tit  had  been  made."  He  then  directed  the  trial  to  he 
and  the  prisoner  to  remain  in  custody.  He  did  so  upon  the  fints  of 
the  case,  and  in  exercise  of  that  discretion  which  he  stated  rested 
with  the  Court,  atid  not  upon  the  ground  of  the  abaolute  right  cf 
postponement  being  in  the  Crown,  and  he  negatives  in  express  terms 
the  existence  of  that  right.  In  observing  upon  that  case,  the  AHor- 
ney 'General  has  relied  upon  the  statement  of  Bushe,  C.  J.  (thoogk 
he  postponed  the  trial  and  .kept  the  prisoner  in  custody),  ^  that  be 
did  not  consider  an  affidavit  essential."  But  if  the  postponeDaent  of 
a  trial  be  a  question  for  the  discretion  of  the  Court,  it  is  immsterial 
whether  the  facts  upon  which  the  Court  exercises  that  discretioii 
appear  by  affidavit  expressly  made  for  the  purpose,  or  can  be 
collected  firom  the  hifonnations  already  sworn :  and  it  would  appear 
that,  in  the  case  of  The  King  v.  ScuUff^  such  facts  did  suffieientlj 
appear  on  the  informations,  without  reference  to  the  affidavit. 

There  have  been  other  cases  in  Ireland  (though  not  reported)  in 
which  this  right  has  been  claimed  by  the  Crown,  but  not  conceded 
by  the  presiding  Judge.  My  Brother  Pbrbxk  has  referred  to  a  ease 
to  that  effect  before  Fox,  J.,  and  he  has  himself  acted  simiUu-ly  on 
various  occasions.  The  same  principle  was  recognised  by  Figot, 
C.  B.,  at  the  Cork  Spring  Assizes  of  1865,  in  the  case  of  The  Queen 
V.  Connor  (a),  in  which  I  was  prosecuting  Counsel,  where  a  hiH  for 
murder  having  been  found  againftt  the  prisoner  at  that  Assizes,  on 
application  then  made  by  the  Crown  to  postpone  the  trial,  the  Chief 

(a)  Not  reported. 
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Baron  stated  thai,  before  granting  the  application,  he  would  require  £.  T.  1869* 
an  affidavit  showing  the  grounds  of  postponement :  the  affidavit  was  ^v^, — ^ 
accordingly  made,  and  the  Chief  Baron  granted  the  application,  con-  *^*  qubbn 
Btdering  the  grounds  sufficient.     I  think  these  cases  sh^w  that    [m^caetxv. 
however  general  may  have  been  the  opinion  of  the  Profession,  and 
practice  in  Ireland,  as  to  the  existence  of  this  privilege,  it  has  not 
been  of  that  uniform  character  which  should  prevent  this  Court 
from  examining  the  grounds  of  such  opinion,  and  deciding  that  such 
practice  was  erroneous.     Upon  examining  the  several  cases   in 
£ngland,  to  which  we  have  been  referred,  it  will  be  found  that  in  none 
of  them  was  this  supposed  right  claimed  on  the  part  of  the  Crown ; 
bat,  on  the  contrary,  that,  in  every  case  in  which  a  trial  for  felony 
was  postponed,  on  the  application  of  the  prosecutor,  from  the  Assizes 
at  which  the  bill  was  found,  the  application  was  made  upon  an  affi- 
davit stating  the  grounds,  and  appears  to  have  been  considered  as 
one  which  it  was  in  the  discretion  of  the  Court  to  grant  or  to  refuse. 
In  the  case  of  The  King  v.  Crowe  (a),  the  trial  was  postponed  at 
the  instance  of  the  prosecutor,  on  an  affidavit  stating  the  absence 
of  a  material  witness.    No  claim  of  right  was  put  forward,  though 
an  application  was  made  by  the  prisoner  for  his  costs,  and  was 
refused  by  Littledale,  J.,  upon  the  ground  that,  in  cases  of  felony,  no 
costs  were  paid  to  a  prisoner.  In  the  cases  of  I%e  Queen  v.  Otoen  (6), 
for  murder,  The  Queen  v;  Gutteridge  (c),  for  rape,  then  a  capital 
felony,  and  The  Queen  v.  Bowen  (d)  for  murder,  the  trials  were  also 
postponed  at  the  instance  of  the  prosecutor,  upon  affidavits  stating 
various  grounds,  but  not  upon  the  ground  of  this  supposed  right, 
though,  in  the  last  case,  from  its  peculiar  circumstances,  the  appli- 
cation was  much  discussed.    Others  of  the  cases  which  have  been 
cited  are  to  the  same  effect ;  particularly  that  of  The  King  v. 
Morgan  («),  in  which  this  right  of  postponement  by  the  prosecutor 
was  not  claimed  or  put  forward,  though,  in  that  case,  the  postpone- 
ment of  the  trial,  which  had  previously  taken  place,  was  relied  on 
as  a  default  or  delay  by  the  prosecutor,  which  entitled  the  prisoner 

(a)  4  9ar.  &  P,  251.  (fi)  9  Car.  &  P.  88. 

(c)  9  Car.  4k  P.  226.  {d)  9  Car.  &  P.  509. 

(e)  lBi]l0.84. 


206  COMMON  LAW  REPOBTS. 

E.'T.  1859>  to  be  admitted  to  bail  on  a  charge  for  murder.    And  that  case  wts 
^  decided  at  a  period  when  there  was  certainly  no  disposition  on  tk 

THE  QUEEN  ^^  ^^  ^^^  Coorts  to  abridge  the  rights  of  proeecotorSi  or  extend 
m'cabtie.    those  of  the  prisoner.     There  is  another  case,  that  of  like  Qmeem  t. 
Savage  (a),  which  was  not  cited  in  the  argomenty  and  which  goes 
somewhat  farther.    In  that  case,  a  bill  having  been  found  forfelooj, 
ah  application  Was  made  hj  the  prosecutor,  at  the  same  Assizes,  to 
postpone  the  trial,  upon  affidavit  stating  that  a  material  witness  w» 
unable  to  attend ;  but  Erskine,  J.,  considered  the  affidavit  insuffideot, 
in  not  showing  the  materiality  of  the  evidence  which  the  witness 
was  to  give,  and  deferred  granting  the  application  until  another  tfih 
davit  should  be  made,  to  supply  the  deficiency.     The  present  Mr. 
Justice  Keatinge,  who  was  the  prosecuting  Counsel,  did  not,  in  sop- 
port  of  his  application,  rely  upon  the  right  now  contended  for,  bot 
procured  the  requisite  affidavit ;  upon  which,  accordingly,  the  trial 
was  postponed,  and  without  which,  it  would  appear  that,  the  post- 
ponement would  not  have  been  granted.    I  do  not  see  how  tii^ 
several  cases,  in  all  of  which  the  application  for  a  postponement  was 
made  upon  affidavits  stating  the  grounds,  in  one  of  which  the  sui- 
ciency  of  the  affidavit  was  denied,   and  in  none  of  which  this 
supposed  privilege  was  claimed  or  relied  on,  are  reconcileable  with 
the  existence  in  England  of  that  privilege.     They  would,  on  the 
contrary,  show  that,  in  coming  to  a  conclusion  that  such  a  privily 
should  not  be  conceded  in  Ireland,  we  shall  adopt  a  rule  and  pn^ 
tice  similar  to  that  which  prevails  in  England.    It  has,  howcYer, 
been  argued  that  the  course  of  proceeding  in  those  several  cases  in 
England  may  be  accounted  for  by  the  circumstance  that  the  prose- 
cutions, though  carried  on  in  the  name  of  the  Crown,  were  not 
actually  conducted  by  the  Crown  represented  either  by  the  Attomej- 
General  (as  in  this  case),  or  by  Counsel  appointed  by  him  (as  in  moat 
of  the  prosecutions  in  Ireland),   but  were  conducted  by  prirste 
prosecutors  and  their  Counsel,  who  would  not  be  entitled  to  the 
same  privilege  as  the  Attorney-General  or  Counsel  app<Hnted  bj 
him.     But,  in  my  opinion,  this  distinction  does  not  afiect  the  ques- 
tions now  before  us.    In  the  case  of  The  Queen  v.  IPGawan  {h), 

(a)  I  Car.  ft  K.  75.  (6)  Not  lepozted. 
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decided  last  year  Ity  the  Court  of  Criminal  Appeal  in  Ireland,  my  E.  T.  1859. 

Brother  Ghbistiah,  before  whom  the  case  had  been  tried  at  the     v—- v ' 

Sligo  Assizes,  reserved  the  question  whether  the  right  of  ordering  ^^ 

jurors  to  stand  by  in  cases  of  "misdemeanour,  which  unquestionably    m'caktib. 
belongs  to  the  Crown,  when  prosecuting  hj  the  Attorney-General  The  right  of 
or  Counsel  appointed  by  him,  mi^y  also  be  exercised  by  a  private  ^^f ^Jytal 
prosecutor  or  his  Counsel ;  and  it  was  held  by  all  the  Judges  of  the  ^^  ^ouT"* 

Court  of  Criminal  Appeal  (with  one  exception)  that,  because  the  "f*y  he  exer- 

cued  by  a  pn- 

right  existed  in  the  former  case,  it  also  existed  in  the  latter.     I  do  yateproBecator 

equally  with 

not  Bee  why,  upon  a  similar  principle,  a  private  prosecutor  or  his,  the  Crown.-^ 

Rtgitui   T« 

Counsel  should  not  have  the  same  privilege,  with  respect  to  the  M*G<wan((2t 

postponement  of  a  trial,  as  would  belong  to  the  Attorney-General  £.  t.'  1858)' 
or  his  Counsel,  in  prosecutions  actually  conducted  by  them  for  the 
Crown ;  and  it  would  therefore  follow  that  the  English  cases,  which 
negative  the  existence  of  such  a  right  in  private  prosectors  or  their 
Counsel,  are  authorities  to  show  that  it  does  not  exist  in  prosecutions 
conducted  by  the  Attorney-General  or  his  Counsel  I  am  accord- 
ingly of  opinion  that  the  postponement  of  a  trial  for  felony,  from  the 
Assizes  at  which  the  bill  is  found,  is  not  a  matter  of  right,  or  of 
course,  on  the  application  of  the  Attorney-General  or  other  Counsel 
conducting  the  prosecution ;  but  that  it  is  matter  for  the  discretiqp 
of  the  Court,  which  should  be  satisfied  by  affidavit  or  otherwise 
that  there  are  sufficient  grounds  for  the  postponement. 

I  am  also  of  opinion  that,  as  in  the  case  now  before  us,  the 
postponement  of  the  trial  is  not  accounted  for  upon  any  ground  that 
would  show  its  propriety  or  expediency.  There  has  been  a  default 
or  delay  upon  the  part  of  the  Crown,  on  which  the  prisoners  are 
entitled  to  rely  in  support  of  their  application  for  bail ;  the  princi- 
ple of  delay,  on  the  part  of  the  prosecutor,  being  a  ground  for 
admitting  a  prisoner  to  bail,  appears  to  have  been  recognised  so  far 
back  as  jthe  case  of  T%e  King  v.  Morgan  (a),  already  mentioned, 
though  the  charge  was  for  murder,  and  a  bill  had  been  found  accord- 
ingly. The  trial  was  postponed  on  the  part  of  the  prosecutor  i  and 
there  appears  to  have  been  no  ground  for  the  postponement,  except, 
as  suggested  by  the  report,  that  the  prosecutor  did  not  like  the 

(a)  i  Bnlflt.  84. 
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E,  T.  1859>  appearance  of  the  jurors  who  attended  for  the  trial.     The  pnsooer 
s- — V— ^     afterwards  applied  to  the  Coart  to  he  admitted  to  bail ;  the  Coot 
^  granted  the  applicationi  and  did  so  (as  stated  in  their  judgment) 

M*CABTiE.  upon  the  groond  of  the  Mbj.  One  of  the  Jadges  states,  ''If  tk 
''default  of  the  trial  had  proceeded  from  a  canse  on  the  part  of 
**  Morgan  the  prisoner,  peradventure  there  he  would  not  he  bd- 
''  able ;  bat  here,  in  this  case,  the  default  proceeded  from  the  part  of 
"  the  prosecutor  himself,,  and,  therefore,  in  this  case  he  may  weU  be 
*'  bailed."  This  case  is  referred  to  hj  Lord  Campbell,  in  Bariki- 
Umy^s  case  (a),  as  having  been  decided  on  the  ground  of  impit^ 
delaj  on  the  'part  of  the  prosecutor ;  and  he  does  not  dissent  bm 
the  principle  of  the  decisions.  It  is  right,  as  a  general  role  (sabjeet 
to  some  exceptionsX  that,  where  the  default  of  the  praeecntor  has 
delayed  the  trial,  it  should  not  also  prolong  the  period  of  the  prisoo- 
et's  imprisonment  before  trial,  which  would  be  the  case  if  he  in> 
not  admitted  to  bail.  It  has,  however,  been  urged  by  the  AUonui/- 
General  that,  even  if  the  question  of  postponement  was  discretionary 
with  the  Court,  and  not  the  right  of  the  Crovm,  still  that,  as  Mr. 
Baron  Greene  actually  postponed  the  trial,  such  postpoiunent  shooU 
not  be  regarded  as  the  default  of  the  Grown,  on  which  the  prisooen 
can  rely  as  a  ground  for  being  admitted  to  ball,  but  as  having  ben 
granted  by  the  learned  Judge  in  the  exercise  of  his  discretion,  vith 
which  we  should  not  now  interfere.  There  might  be  some  force  is 
this  argument,  if  any  reasons  for  the  postponement  had  been  sttted 
to  Mr.  Baron  Greene,  and  if  he,  in  the  exercise  of  his  discietknii 
postponed  the  trial,  considering  those  reasons  sufficient,  even  thoagb 
we  were  of  opinion  that  we  should  ourselves  have  come  to  a  differ- 
ent conclusion  ;  but  it  appears  that  the  applic|ition  was  made  bj  tbe 
Aiiamey-Oenerai^  and  granted  by  the  learned  Judge,  as  a  matter  of 
right  on  the  part  of  the  Crown,  without  any  ground  being  relied  od 
to  show  that  it  was  requisite  or  advisable.  It  has  been  fiirtfaer 
urged  that,  though  the  prisoner's  Counsel  opposed  the  applieatioD, 
yet  that,  in  the  discussion  below,  they  admitted  the  existence  of  tbe 
right  contended  for.  Even  if  this  were  so — if,  under  a  misUlken 
impression  of  the  law,  and  entertaining  the  opinion  which  geaerallj 

(a)  1  EL  &  Bl.  9. 
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prevailed  in  this  country,  the  prisoners'  Counsel  did  not  deny  the  E.  T.  1S59. 
existence  of  this  right  in  the  Crown,  but  merely  protested  against  ^^^ 
its  exercise ;  and  if  the  Crown  Counsel  obtained  the  postponement  '^^  QUEkn 
by  the  assertion  of  a  right  to  which  in  fact  they  were  not  entitled,  I  m'cartie. 
do  not  think  that,  upon  the  present  application,  the  prisoners  should 
be  prejudiced  by  any  such  mistaken  conception  of  their  Counsel,  or 
be  the  less  entitled  to  rely  upon  the  postponement  as  a  default 
on  the  part  of  the  Crown.  It  cannot  be  said  that,  in  the  present 
instance,  the  Crown  Counsel,  acting  under  the  impression  that  this 
right  existed,  declined,  on  that  account,  to  put  forward  grounds, 
which  they  otherwise  might  have  done,  showing  the  expediency  and 
propriety  of  the  postponement.  If  that  was  the  case,  and  if  satis- 
factory reasons  for  the  postponement  were  now  shown  to  the  Court, 
then  indeed  the  postponement  might  not  be  considered  as  a  ground 
for  admitting  the  prisoners  to  bail ;  but,  neither  in  the  affidavit  filed 
on  behalf  of  the  Grown,  nor  in  the  argument  of  the  AUorney-Gene- 
raly  has  any  reason  whatever  been  stated  or  suggested  to  justify  the 
postponement,  except  the  suggestion  of  the  Attorney-General  that, 
on  account  of  the  previous  adjournment  of  the  Kerry  Assizes,  there 
may  not  have  been  time  enough  for  the  convenient  trial  of  this  case 
at  the  Cork  Assizes.  A  reference  to  the  dates  will  show  that  the 
postponement  cannot  be  justified  upon  tliis  ground.  Another  party 
had  been  tried  at  the  Kerry  Assizes,  upon  a  charge  similar  to  that 
against  the  county  Cork  prisoners.  The  jury  had  disagreed ;  and, 
upon  the  application  of  the  Attorney-General^  the  Kerry  Assizes 
were  then  adjourned  until  the  dOth  of  March.  If  that  period  did 
not  leave  a  sufficient  interval  for  the  trial  of  the  Cork  prisoners, 
then  a  later  day  should  have  been  named  for  the  adjournment ;  but 
in  fact  there  appears  no  ground  for  the  suggestion  that  the  time 
was  not  sufficient.  The  indictment  against  the  Cork  prisoners  y^as 
found  by  the  grand  jury  of  that  county,  upon  the  17th  of  March  ; 
and  the  affidavit  of  Sir  Matthew  Barrington,  the  Crown  Solicitor, 
after  stating  these  dates,  and  some  other  formal  matters,  merely 
adds,  *'  thaty  under  these  circumstances,  the  trial  was  postponed ; '' 
without  even  suggesting  that  there  was  not  sufficient  time  for  the 
trial,  or  that  the  postponement  was  considered  necessary  or  advis- 
VOL.  11.  27  I* 
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£.  T.  1859.  able  for  any  other  reaiion.    It  b  to  be  presumed  that  the  Attorney' 
Queen*  tBtneh    ^  _.  ,.>..  ,,.,  .,, 

General^  tn  applying  for  the  poetponement,  had  what  he  considered 

a  sufficient  reason  for  the  exercise  of  his  supposed  right ;  bat  we 
cannot  speculate  on  what  passes  through  the  minds  of  others ;  we 
can  only  consider  what  appears  upon  the  facts  and  statement? 
before  the  Court ;  and  upon  them  we  are  left  to  conjecture  merelj, 
as  to  what  were  the  real  grounds  of  the  application.  It  was 
strenuously  opposed  on  the  part  of  the  prisoners  ;  they  had  engaged 
special  Counsel,  after  the  adjournment  of  the  Kerry  Assizes,  and 
had  made  other  preparations,  as  to  Counsel  and  witnesses,  for  their 
trial  at  the  then  Cork  Assizes,  and  had  thereby  incurred  expenses 
considerable  for  persons  in  their  class  of  life,  and  which  they  migbt 
not  be  able  again  to  defray.  .The  principle  of  Lord  ClonuDeTs 
reasoning,  in  The  King  v.  Jaehson  (a),  against  the  arbitrary  post- 
ponement of  a  trial,  because  ^'the  prisoner  might  be  undone*  bj 
the  death  of  his  witnesses,  would  appear  also  applicable  to  the 
case  of  prisoners  who  may  be  disabled  by  poverty  from  again 
providing  for  their  defence ;  and  the  hardships  suffered  by  the 
prisoners,  from  the  course  of  proceedings  adopted  in  this  case, 
shows  the  great  inexpediency  of  the  privilege  contended  for.  That 
hardship  would  be  rendered  much  more  severe,  by  now  proIoDging 
their  imprisonment,  to  await  a  trial,  which  should  have  taken 
place  before,  but  which,  without  any  apparent  necessity  or  reason, 
has  been  delayed  by  the  act  of  those  representing  the  Crown. 

The  principles  upon  which  this  Court  should  act,  in  admitting 
prisoners  to  bail,  are  laid  down  in  some  of  the  cases  cited  in 
the  argument;  and,  from  the  judgment  of  Coleridge,  J.,  in  one 
of  them — Barronefs  case  (b),  and  of  Burton,  J.,  in  tLnotheT—Tkf 
Queen  v.  Woods  (c) — ^the  general  rule  (independent  of  the  question 
of  default  or  delay  of  the  prosecutor  in  proceeding  to  trial)  would 
appear  to  be,  that  this  Court  has  an  unlimited  discretion  to  admit 
prisoners  to  bail  before  trial ;  that  a  prisoner  is  detained  in  custodj, 
not  because  of  his  guilt,  nor  by  way  of  punishment,  but  becaose 
there  are  such  sufficiently  probable  grounds  for  the  charge  against 

(a)  25  How.  St.  Tr.  794.  (b)  1  £1.  ft  Bl.  I. 

(c)  9  Ir.  Law  Bep.  71. 
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him,  as  to  make  it  proper  that  he  should  be  tried,  and  because  E.  T.  1859* 
,  .  ,  .  ,  ....  .  Queen's  Bench 
his  detention  may  be  necessary  to  insure  his  appearance  at  the     > ^ ' 

trial;  that  the  strength  of  the  evidence  of  a  prisoner's  guilt  is  ^ 

not  conclusive  against  the  propriety  of  admitting  him  to  bail,    m^cabtie* 
though,  of  course,  it  is  (with  reference  to  the  amount  of  punish- 
ment to  which   the    prisoner,   if  convicted,   would    be   liable)   a 
material  circumstance  to  be  considered  in  determining  the  question 
whether,  in  the  opinion  of  the  Court,   the  prisoner,  if  admitted 
to  bail,  would  probably  appear  to  take  his  trial,  or  whether   his 
detention  be  necessary  to  secure  his  appearance  at  the  trial?  and 
thati  for  the  determination  of  that  question,  the  important  elements 
are,  the  nature  of  the  charge  against  the  prisoner,  the  evidence 
by   which   it  is   supported,    and    the  punishment  to  which  the 
prisoner,  if  convicted,  would  be  liable.    According  to  those  prin- 
ciples, where  the'  charge  is  for  murder,  or  some  other  offence, 
for  which  the  prisoner,  if  convicted,   would  probably  suffer  the 
punishment  of  death ;  then,  if  there  be  strong  grounds  for  anti- 
cipating a  conviction,  it  may  well  be  contended  that  the  prisoner 
should  be  detained  in  custody,  because  no  amount  of  bail  that 
he  could  give  would  afford  reasonable  assurance  that  he  would  be 
forthcoming  at  the  trial,    and   would  not  sooner  forfeit  his  bail 
than  risk  his  life;   but  where,  though  the  offence  charged  be  a 
serious    one,   and  the  evidence    strong,  the  punishment  is  only 
secondary,  then  the  question,   in  my  opinion,  stands  upon  very 
different  grounds.    In  the  present  instance^  it  is  not  necessary  to 
discuss  the  sufficiency  of  the  evidence  in  support  of  the  charge, 
as  the  fact  of  the  bill  having  been  found  shows  that  there  is  (within 
the  rule  stated  by  Coleridge,  J.)  sufficient  foundation  for  the  charge, 
'*to  render  it  proper  that  the  prisoners  should  be  tried."    With 
respect  to  the  offence  charged,  it  is  unquestionably  of  a  highly 
criminal  character,  one  of  great  enormity,  and  fully  deserving  the 
terms  in  which  it  has  been  characterised  by  the  Atiorney- General. 
But  it  is  not  a  capital  offence;  the  punishment  for  it  has  been 
reduced  to  transportation  or  penal  servitude ;  and  the  application 
for  bail  is,  therefore,  not  encountered  by  the  difficulty  which  I  have 
mentioned  exists  in  those  cases  where  the  punishment  is  death.    It 
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E.  T.  1859.  bas,  however,  been  urged  by  the  AUomey-Generai  that,  thoogfc 

V the  offence  in  this  case  has  been  reduced  bj  the  lav  firom  treaioD 

^  to  treason-felony,  it  should  be  dealt  with,  for  the  purpose  of  tbe 

m'cabtie.  present  application,  as  if  it  were  a  case  of  treason,  and  thai  the 
authorities  and  decisions  in  several  cases  are  opposed  to  the  prin« 
ciple  of  admitting  to  bail,  against  the  will  of  the  Crown,  persons 
charged  with  treason;  but  the  punishment  for  the  offences  cliaiged 
in  those  cases  was  death ;  and  the  decisions  in  them  are,  ther^ve^ 
to  be  considered  with  reference  to  that  circumstance,  as  rendering 
it  improbable  that  the  prisoners,  if  bailed,  would  have  appeared  to 
take  their  trial ;  and  the  principle  of  this  Court,  admitting  to  bail 
prisoners  charged  with  the  offence  now  before  us,  is  diatinctij 
recognised  by  the  Petty  Sessions  Act  (14  &  \S  Fie.,  c.  93,  s.  17, 
ad  caL)j  which  provides  that  no  persons  charged  with  that  ofieaoe 
shall  be  admitted  to  bail,  except  by  order  of  the  Grovemm^it,  or 
of  this  Court,  or  a  Judge  thereof  in  Vacation.  The  priaoneiB 
here  should  not  be  detained  in  custody  as  a  punishment  for  guilt 
which  has  not  yet  been  proved;  and  according  to  the  rule  above 
mentioned,  the  enormity  of  their  offence  cannot  be  relied  on  as  a 
ground  for  their  detention,  .except  so  far  as  the  severity  of  the 
punishment  annexed  to  that  offence  affects  the  probability  of  their 
appearing  to  take  their  trial.  It  cannot  be  said  that,  because  their 
punishment,  if  convicted,  may  be  penal  servitude  for  life,  their 
application  for  bail  should,  therefore,  be  refused,  on  the  ground 
that  no  amount  of  bail  would  be  sufficient  to  insure  their  attend- 
ance at  the  trial.  Such  a  proposition  cannot  be  sustained*  We 
find,  in  several  cases,  where  the  punishment  to  which  the  prisoners 
were  liable  for  the  offence  charged  was  transportation,  and  there 
appeared  fully  sufficient  grounds  to  sustain  that  charge,  that  the 
prisoners  were,  notwithstanding,  admitted  to  bail.  In  Hke  Quetn 
V.  Woods  (a),  the  charge  was  for  manslaughter,  found  by  the  ver- 
dict of  a  Coroner's  jury  against  the  prisoner,  who  was  accordingly 
arrested,  and  was  liable,  in  case  of  conviction,  to  the  punishment  o( 
transportation ;  and  yet,  before  the  Assizes  came  on,  or  any  bill  of 
indictment  could  have  been  preferred  against  him,  he  was  admitted 

(a)  9  Ir.  Law  Bep.  71. 
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to  bail  by  this  Court ;  Burton,  J.,  stating  that,  though  he  was  satis-  E.  T.  1859. 
fied  there  were  sufficient  grounds  for  the  bill  for  manslaughter,  yet    ^!f?*  ./^ 
that  was  no  reason  for  not  admitting  the  prisoner  to  bail,  "  on  his  ^°^   Quben 
*^  giving  bail  in  such  an  amount  as,  morally  speaking,  may  prevent     m'cabtib. 
"  the  danger  of  his  not  being  forthcoming  on  the  trial. "    In  The 
Queen  v.  Gallagher  (a),  the  first  application  made  by  the  prisoners 
for  admission  to  bail  was  refused  by  this  Court,  no  Assizes  having 
intervened  since  the  prisoners  were  committed,  the  charge  being  for 
a  widely  extended  conspiracy  for  the  destruction  of  sheep,  in  which 
it  was  thought  probable  that  the  very  persons  offered  as  bail  may 
have  themselves  participated ;  and  it  being  alleged,  that  there  was  a 
public  subscription  in  the  county,  to  be  applied  for  the  purpose  of 
indemnifying  the  bail.    At  the  following  Assizes  a  bill  for  sheep- 
stealing  only  was  preferred  and  found  against  the  prisoners ;  their 
trial  was  postponed  by  the  Crown,  without  any  apparent  grounds ; 
and,  upon  a  second  application  to  this  Court,  the  prisoners  were 
admitted  to  bail,  though  they  were  liable  for  that  offence  to  the 
punishment  of  transportation. 

Various  other  cases  have  occurred,  in  which  the  same  principle 
of  admitting  to  bail  prisoners  charged  with  transportable  offences, 
whether  before  or  after  bill  found,  has  been  recognised  and  acted  on 
by  the  Court.  The  Aiiomey- General  has  referred  to  some  autho- 
rities in  which  bail  haflTbeen  refused.  Before  adopting  the  decisions 
in  those  cases,  we  should,  however,  examine  how  far  the  circum- 
stances of  them  correspond  with  those  facts  in  the  present  case, 
which  are  relied  on  in  support  of  the  prisoners'  application ;  and  it 
will  be  found  that  there  is  no  instance  among  them  of  bail  having 
been  refused* where  the  punishment  for  the  offence  charged  was  not 
capital,  and  where  the  trial,  as  in  this  case,  was  postponed  by  the 
delay  of  the  prosecutor,  without  sufficient  reason.  In  the  cases  of 
The  Queen  v.  Chapman  (b)  and  The  Queen  v.  Bowen  (e),  biUs  had 
been  found  for  murder ;  and  the  observations  of  Lord  Abinger,  in  the 
former  case,  which  have  been  relied  on  by  the  AUomey^Generaly 
should  be  considered  with  reference  to  that  circumstance.    In  the 

(a)  7  Ir.  Ck>m.  Law  Bep.  19;  S.  C,  8  Lr.  Com.  Law  Bep.  98. 
(6)  8  Car.  &  F.  558.  (c)  9  Car.  &  F.  509, 
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E.  T.  1859*  case  of  The  Queen  ▼.  Owen{a\  where  bail  was  refuaed,  the  charge 
_    \  was  also  for  murder ;  and  in  all  these  cases,  though  the  trials  had 

THB  QUEBN  ^^^^  postponed,  it  was  done  upon  sufficient  reason,  such  as  tk 
m'cabtie.  absence  of  material  witnesses,  &c.,  without  anj  defanlt  on  the  ptn 
of  the  prosecutor.  In  The  Queen  v.  GuUeridge  (^),  where  bail  was 
also  refused,  the  charge  was  for  rape  (th^n  a  capital  oflence),  vd 
the  application  for  postponing  the  trial  from  the  Assizes  at  whkh 
the  bill  was  found  was  grounded  on  an  affidavit,  staiiDg  thai  t 
material  witness  was  kept  out  of  the  waj  by  the  priaooer  himaeli. 
who  had  been  previously  out  upon  baU.  In  Barronefs  and  Ber- 
thelemi^s  cases  {e\  bail  was  refused  ;  but  the  charge  was  for  mur- 
der ;  there  had  been  no  postponement  or  delay.  In  J%e  Queen  t. 
Magenniss  (d),  bail  was  refused,  though  there  had  been  a  pFevioos 
postponement  of  the  trial ;  but  the  charge  was  for  murder.  In  Tht 
King  v.  Sculfy  (e),  already  mentioned,  the  offence  found  by  the  bill, 
though  not  murder,  was  a  capital  offepce ;  and  Bushe,  C.  J.,  consi- 
dered there  were  sufficient  grounds  for  him,  in  the  exercise  of  his 
discretion,  to  postpone  the  trial.  In  7%^  Queen  v.  Seaife  Q}^  and 
The  Queen  v.  Robinson  {g\  though  the  offences  charged  were  not 
capital,  there  had  been  no  postponement  or  delay  on  the  part  of  the 
prosecutors.  In  none  of  those  cases,  therefore,  did  the  two  eireoio- 
stances  exist  which  are  relied  on  in  the  present  application  ;  namelj, 
that  the  punishment  of  the  offence  charged  is  not  capital,  and  thst 
by  the  delay  of  the  Crown  the  trial  has  been  postponed  without  aoffi- 
cient,  or  indeed  any  apparent,  reason  to  justify  such  postponement. 
The  next  question  is,  whether  the  further  detention  of  these  pri- 
soners in  custody  appears  necessary  or  expedient  for  the  purpose  of 
securing  their  attendance  at  their  trial  ?  They  offer  to  give  sub- 
stantial bail,  the  amount  of  which  would  be  regulated  by  the  Court; 
they  positively  swear  that,  if  admitted  to  bail,  they  will  attend  for 
their  trial  at  the  next  Assizes.     And  it  appears  that  other  parties, 

(a)  9  Car.  A  F.  83.  (6)  9  Car.  &  P.  22a. 

(c)  1  El.  &  Bl.  1,  a  (<0  5  Gox,  C.  C,  511. 

(0  1  Cr.  &  Dix,  C.  C,  les. 

Cf)  9  Dow.,  P.  C,  553;  S.  C,  5  Jur.  700. 

(^)  23  Law  Jour.,  ^.  B.,  286. 
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charged  as  accomplices  or  participators  with  the  prisoners  in  their  £.  T.  1859' 

offence,  against  whom  similar  bills  had  been  found,  at  the  Cork , 

Assizes,  and  whose  trial  was  then  also  postponed,  had  been  pre-  ^^ 

Tioasly  admitted  to  bail,  appeared  at  the  last  Assisses,  in  pursuance  m'cartie. 
of  their  recognizances,  and  were  again  admitted  to  bail,  with  the 
concurrence  of  the  Crown.  Sir  M.  Barrington,  the  Crown  Solicitor, 
on  the  other  hand,  does  not  state,  in  his  affidavit,  his  belief  or  appre- 
hension that  these  prisoners,  if  admitted  to  bail,  will  not  attend  for 
their  trial ;  or  that  it  is  for  any  reason  expedient  or  advisable  that 
thej  should,  in  the  meantime,  be  detained  in  custody.  There  is  no 
suggestion  in  his  affidavit  to  that  effect,  and  there  appears  to  me  to 
be  no  just  ground  for  apprehending  that  the  ends  of  justice  would 
be  defeated  by  our  admitting  the  prisoners  to  bail  in  such  an  amount 
as,  to  use  the  words  of  Burton,  J.,  ''may,  morally  speaking,  prevent 
the  danger  of  their  not  being  forthcoming  at  the  trial "  (a). 

For  these  several  reasons,  I  am  of  opinion  that  this  application 
should  be  conceded ;  and  that,  by  admitting  the  prisoners  to  bail,  we 
should  perform  but  an  act  of  justice  to  them,  without  departing 
from  those  principles  which  have  been  established  for  the  guidance 
of  this  Court  in  the  administration  of  the  law.  The  proceedings 
adopted  in  this  case  have  already  inflicted  considerable  hardships 
upon  the  prisoners,  by  their  protracted  imprisonment,  the  consequent 
interruption  and  injury  to  their  pursuits  in  life,  and  the  fruitless 
expenditure  which  they  incurred  in  preparing  for  their  trial.  Their 
further  detention  in  custody  until  their  trial  would  be  a  serious 
aggravation  of  those  hardships.  It  is  from  the  act  of  the  Crown,  in 
delaying  the  trial,  that  the  necessity  for  the  present  application  has 
arisen;  and,  in  my  opinion,  no  sufficient  reason  has  been  shown 
why,  by  such  a  prolongation  of  their  imprisonment,  the  prisoners 
should  be  visited  with  the  consequences  of  that  delay. 

PERaxN,  J. 

In  this  case  the  prisoners  were  arrested  in  December,  committed 
to  gaol  in  January,  and  have  ever  since  been  detained  in  prison. 
Indictments  were  preferred  and  found  against  the  prisoners  at  the 

(a)  9  Jr.  Law  Rep.  72. 
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£.  T.  1859.  Cork  Assizes  next  following  their  committal,  for  treaaon-fekoj.  i 
—  ^    _■     grave,  dangerous  and  alarming  offence,  and  one  which  calls  for  sop^ 

THE  QUSBN  pj^gggj^^jj  ^j^^  punishment.  The  prisoners  state  that  they  were  the: 
M'cABTne.  full  J  prepared  for  their  trial,  and  anxious  for  it,  and  there  is  no  lU^ 
tion  on  the  part  of  the  Crown  that  the  evidence  was  defective,  ortk 
there  was  not  a  safficient  attendance  of  jurors.  The  AUami- 
General^  however,  stated  that  it  was  not  his  intention  to  proeee^ 
with  the  trial  at  that  Assizes ;  and  without  argument — ^withoat  db- 
cussion — on  that  ipse  dixit  of  the  Aitomey-Generai^  the  trial  vts 
postponed.  It  has  been  contended  that  that  was  not  the  act  of  tbe 
Attomey-Generai^  but  of  the  Judge  at  the  trial,  in  the  exercise  o: 
his  discretion.  It  appears,  however,  not  that  the  excellent  m 
learned  Judge  refused  to  hear  any  argument  on  the  point,  but  tint 
without  argument  and  without  discossion,  the  case  was  disposed  ot. 
In  consequence  of  the  importance  of  the  present  question,  Isk&i^ 
begin  with  that  which  is  the  real  point  in  the  case,  viz^  what  u 
the  law  upon  this  subject?  And  since  I  heard  that  great  and  good 
Judge  Fox,  between  fifty  and  sixty  years  ago,  say,  on  the  North-£jsi 
Circuit  at  Dundalk,  that  his  duty  was  not  to  listen  to  specaktive 
or  fine  opinions  on  the  Habeas  Corpus  Act,  but  to  dischai^  tk 
gaol  under  his  commission  of  gaol  delivery,  I  have  been  of  opioio& 
that  such  is  the  object  of  that  commission.  The  first  anthoritj  to 
which  I  shall  refer  is  Lord  Cokey  4  IneL^  c.  30.  In  that  chapter 
are  contained  observations  upon  the  Justices'  commission  of  g^^ 
delivery,  the  commission  of  which  our  commission  is,  at  the  presest 
time,  a  plain  and  accurate  translation,  unaffected  by  any  of  tk 
changes  in  the  law : — *'  By  the  law  of  the  land,  ne  hominet  ib* 
'' deteneantur  in  pritond;  but  that  they  might  receive  pienamd 
**eeieremju8iitiam  this  commission  was  instituted.*'  That  is  tbe 
object  of  the  commission,  which  in  a  few  words  authorise  ,the 
Judges  to  deliver  the  gaols,  not  of  this  or  that  prisoner,  hni^dt 
prisonariis  in  ea  existeniibuMy**  of  all  prisoners  and  malefactors 
therein.  There  is  no  exception  of  any  crime  or  any  offender;  the 
gaols  are  to  be  delivered  of  all  offenders  therein.  After  referring  to 
the  statute  1  Edw,  6,  Lord  Coke  proceeds : — "  Here,  by  the  jadgmeot 
'*  of  the  whole  Parliament,  this  conclusion  doth  follow,  that  Jastices 
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<' of  gaol  delivery,  according  to  the  generality  of  the  words  of  the  K.  T.  1859- 

.    .                   •.  1.          ,             .     «      .                          .,..,.,     Queen's  Bench 
*'  commission,  may  deliver  the  gaol  of  prisoners  committed  for  high     v.. — ^ * 

"  treason,  which,"  says  Lord  Coke,  "  we  prefer  before  any  private  ^ 

''opinion."     In  the  following  chapter,   where   something  like  an     m'cartie. 

opinion  is  suggested  as  to  the  charge  to  be  given  by  the  Judge,  a 

passage  occurs  (ad  eaL)^  of  much  importance  in  reference  to  the 

observations  which  have  been  made  as  to  the  enormity  of  the  offence 

with  which  the  prisoners  are  charged: — '*  There  is  nothing  within  this 

"  realm  that  conserveth  the  subjects  in  more  quietness,  rest,  peace 

'^  and  good  concord,  than  the  due  administration  of  the  laws."     Hale, 

in  various  passages,  confirms,  if  any  authority  can  be  said  to  confirm, 

what  Lord  Coke  lays  down.    In  Hale,  P.  C,  voL  1,  c.  34,  p.  259, 

it  is  stated,  "  After  the  prisoner  hath  pleaded,  and  put  himself  on 

**  the  country,  the  next  thing  in  order  of  proceeding  is  the  trial  of 

<*the  offender;"  and  in  vol.  1,  c.  41,  p.  293,  ''After  the  arraign- 

"  ment  of  the  prisoners,  and  their  plea  of  not  guilty  received  and 

"  recorded,  the  Sheriff  returns  the  .panel  of  the  jury,  the  prisoners 

"  are  again  called  to  the  bar,  and,  the  jury  being  called  and  appearing, 

^'  the  prisoners  are  told  by  the  clerk,  if  they  will  challenge  any  of 

"  them,  they  are  to  do  it  before  they  are  sworn."     When  the  prisoner 

comes  to  be  tried  he  is  called  on  to  plead,  and  ''  by  the  plea  of  not 

• 
'*  guilty  the  prisoner  puts  himself  upon  the  trial  by  jury  ;  and  when 

"  the  record  comes  afterwards  to  be  made  up,  the  prosecutor  on  the 
"  part  of  the  Crown  adds  the  similiUr  ;  but  even  before  this  formal 
'*  entry  the  timiliter  is  supposed  to  be  added  by  the  prosecutor  imme- 
"  diately  on  the  plea  of  not  guilty  being  pleaded  by  the  defendant, 
'^  which  brings  the  parties  to  issue :  and  then  they  proceed,  as 
"  soon  as  conveniently  may  be,  to  the  trial : "  4  Sieph.  Com^  4t,h  ed., 
p.  472.  I  have  looked  not  merely  into  the  authorities,  but  also 
into  the  books  of  practice,  to  ascertain  accarately  the  rules  as  to  the 
conduct  of  the  trial :  and  in  1  ChiL,  C.  Z.,  p.  483,  I  find  a  distinc- 
tion taken  between  a  prosecution  for  felony  and  other  offences : — 
'^  When  the  defendant  is  indicted  for  felony,  it  is  always  the  practice 
^'  to  try  him  at  the  same  Assizes."  In  place  of  always,  I  would 
read  generally  ;  and  again,  at  p.  492,  *'  Before  any  application  can 
'*  be  made  to  postpone  the  trial,  notice  must  be  given  to  the  oppo- 
VOL.  11.  28  L 
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E,  T.  1859.  ^*  site  party,  in  order  that  he  may  attend  to  oppose  it ;  and  in  tk 
^!!^L^— ^      "  E.  B.  a  rule  nut  mast  be  obtained.     Upon  this  an  affidavit  must  be 
^  *^  made,  stating  the  names  and  places  of  abode  of  absent  witnesses,  tnd 

M*CABTiE.  •<  that  they  are  material  to  the  prosecation  or  defence."  The  mate- 
riality of  the  witnesses  is  a  matter  applicable  equally  to  the  prose- 
cution and  defence.  I  find  also  the  following  passage  in  the  Ei^ 
Report  of  the  Commusioners  on  the  Criminal  Law^  e.  7,  a  2, 
art.  1  *: — **  A  trial  may  be  postponed  by  reason  of  the  illnes  or 
absence  of  a  witnesSy**  and  for  a  number  of  other  reasona ;  for  whieh 
they  refer  to  the  books  of  the  reports,  and,  at  the  conclusion  of  the 
article  they  state,  '*  and  in  other  cases,  where  the  Coort  is,  under 
*'  the  particular  circumstances,  satisfied  that  such  delay  is  proper  and 
*<  essential  to  the  ends  of  justice."  The  only  notice  which  I  find 
taken  in  that  report,  or  in  the  books  of  practice  of  the  Attorney- 
General,  is,  that  he  may  ask  for  a  trial  at  Bar,  and  when  the  record 
is  in  the  Queen's  Bench  he  may  insist  upon  it :  Eighth  Rep.  Com, 
Crim.  Law,  c  7,  s.  1,  art.  1,  2.  I  do  not  cite  this  Report  of  tie 
Commisiionert  on  the  Criminal  Law  as  an  authority ;  but  as  show- 
ing what  is  the  state  of  the  law  in  England;  and  I  shall  not  go 
through  the  bead-roll  of  cases  which  the  Commissioners  attieh  to 

each  of  their  suggestions  for  the  improvement  of  the  law;  bat  io 

• 

c.  7,  s.  2,  art.  5,  they  say,  '<  Where  a  trial  for  felony  is  postponed  at  the 

**  instance  of  the  prosecutor,  it  is  discretionary  with  the  Court  to  order 
"  the  prisoner  to  be  detained  to  the  next  Assizes  or  Sessimi,  or  to 
"  admit  him  to  bail,  or  discharge  him  on  his  own  reoognizance." 
What  I  think  is  to  be  complained  of  in  this  case  is,  that  this  discre- 
tion was  not  exercised  by  the  Court,  but  by  the  Attort^'Getarai, 
on  the  part  of  the  prosecodon,  without  any  reason  being  shown  by 
affidavit  for  the  postponement ;  and  I  have  looked  in  vain  for  anj 
authority  for  what  I  would  call  the  ^*  Irish  notion  "  of  this  arbitrary 
proceeding — a  notion  which,  I  collect,  is  understood  by  those  wbo 
profess  to  hold  it  on  Circuit  to  be  the  right  not  merely  of  tbe 
Attorney-General,  but  also  of  every  private  prosecutor. 

As  far  as  my  research  has  gone,  I  think  the  rule  is  clear,  absolote 
and  unqualified,  that  the  trial  ought  to  follow  the  indlctmeot  and 
arraignment  as  closely  as  can  be  without  doing  an  injustice.    That 
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rule  is  to  be  found  in  the  words  of  the  commission  of  gaol  delivery,  £.  T.  1859. 

and  in  the  obsenrations  of  Lord  Coke  and  Lord  Hale  on  the  same     ii  ■^.     * 

subject.     What,  then,  is  to  annul,  to  limit  or  to  qualify  this  ancient  ^^ 

established  institution,  defined  by  our  commission  for  our  direction     m'cabtie. 

in  the  administration  of  justice?    It  is  said  the  Habeas  Corpus  Act 

is  to  do  so ;  but  upon  this  point  the  case  of  The  King  ▼.  Jackson  (a), 

which  has  been  mentioned  by  both  my  learned  Brothers  who  have 

preceded  me,  is  very  important.     That  Act  is  not  referred  to  in  the 

case ;  aifd,  indeed,  it  is  very  difficult  to  suppose  that  that  Act  was 

intended  to  have  any  such  operation  as  that  which  is  contended  for. 

Lord  Clonmel's  observations,  in  the  case  of  The  King  v.  Jackson^ 

are  not  pointed  to  the  Habeas  Corpus  Act.     There  the  prisoner  was 

indicted  and  arraigned  in  June  1794 ;  and  it  is  not  of  course  that  a 

person  should  be  tried  in  the  Queen's  Bench  on  the  same  day  on 

which  he.  is  arraigned ;  the  prisoner  pleaded  not  guilty,  and  the 

Attomey-General  then  moved  that  a  day  might  be  appointed  for  the 

trial.    There  was  no  default  on  the  part  of  the  prosecution,  because 

the  Attorney-General  adds,  '^  If  the  prisoner  be  not  ready  for  his 

*'  trial  this  Term,  I  have  no  objection  to  its  being  postponed  until 

*'  the  next  Term. "    Accordingly,  in  the  following  November,  the 

prisoner  was  put  forward  for  trial,  and  then  applied  for  a  further 

postponement ;  no  objection  was  suggested  on  the  part  of  the  Crown, 

the  Attorney-General  saying  that  it  was    *'his  duty  to  yield  to 

<<  everything  consistent  with  the  administration  of  justice,  not  only 

^  that  the  prisoner  may  have  justice  administered  to  him,  but  that 

"  all  mankind  may  see  it  is  administered  fairly.    Then,  in  the  next 

Term,  the  Attorney-General,  Wolfe,  afterwards  Lord  Eilwarden 

(and  great  consideration  is  to  be  paid  to  everything  which  fell  from 

that  eminent  lawyer),  said,  '*  I  am  to  move  the  Court  to  postpone 

'<  the  trial  to  some  day  within  the  Term,  in  such  time  as  may  give 

"  an  opportunity  to  issue  a  venire  ;  the  ground  of  my  application  is 

'*  this,  that  one  of  the  witnesses  is  absent,  and  cannot  attend  this 

'*  day. "     He  then  refers  to  the  affidavit  on  which  he  moved ;  he 

does  not  assume  to  himself  a  right  to  postpone  the  trial ;  and  yet  he 

was  a  man  who,  having  regard  to  a  sound  sense  of  the  duties  of  his 

(o)  25  How.  St.  Tr.  783,  802, 
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£.  T.  1859.  office,  was  not  likely  to  abandon  any  of  the  prerogativea  either  of 
Queen's  Bench  ^^^  ^^^^  ^^  ^^  j^.^  ^^^       ^j^^  Attorney-General    stated  the 
THE  QUEEN  gy^mj^jg  ^f  jjig  application,  viz.,  the  absence  of  two  material  wii- 
m'cartie.    nesses,  from  an  affidavit  made  by  the  Crown  Solicitor ;  the  motion 
was  discussed ;  Corran,  afterwards  Master  of  the  Bolls,  and  Poo- 
sonby,  afterwards  Lord  Chancellor,  contending,  on   behalf  of  tbe 
prisoner,  that  sufficient  grounds  for  postponement  were  not  disdoKd 
by  the  affidavit ;   the  Prime  Serjeant  Toler,  afterwards  Lord  Nor> 
bury^  replied  on  the  part  of  the  Crown ;  and  Lord  Clonmel,  C^  J^  in 
delivering  the  judgment  of  the  Court,  said,  ^'  This  rule  is  made  witk 
the  concurrence  of  my  Brethren,"  viz.,  Downes,  J.,  afterwards  Chief 
Justice,  and  Chamberlain,  J.,  two  of  the  greatest  Judges  who  eva 
adorned  this  Bench ;  and  they  sitting  by  and  concurring,  the  judg- 
ment of  the  Court  is  pronounced  in  the  terms  which  my  learned 
Brothers  have  alluded  to.    Now,  when  Lord  Cionmel  says,  **!( 
*'  never  was  of  course,  and  it  ought  not  to  be  of  course,  to  postpooe 
**  a  trial  on  the  part  of  a  prosecutor,"  we  must  consider  his  obser- 
vation as  applied  to  the  case  then  before  the  Court,  vi&,  one  in 
which  the  Attorney-General,  on  the  part  of  the  Crown,  was  tbe 
prosecutor ;  and,  by  the  words   **  of  course,  '*  we  most  underBtand 
that  the  trial  cminot  be  postponed  without  sufficient  causfe  being 
shown  to  the  Court ;  because  cases  might  occur  in  which  the  exist- 
ence of  such  a  right  would  put  it  in  the  power  of  a  prosecutor  to 
worry  a  prisoner  whom  he  could  not  convict,  by  postponing  his  trial 
either  because  he  saw  a  jury  of  reasonable  men  in  the  box,  or  for  taj 
capricious  reason  of  his  own,  if  such  was  the  limit  of  his  judgment 
It  is  to  be  remarked  that  the  Habeas  Corpus  Act  (Ireland)  was 
passed  in  1782,  only  twelve  years  before  the  trial  of  the  case  of  I^ 
King  v.  Jackson  ;  and  yet  Lord  Cionmel  states  that  he  had  held 
the  same  opinion  for  twenty  years,  that  is,  eight  years  before  tbe 
Habeas  Corpus  Act  was  passed.    I  think  it,  therefore,  impossible, 
by  any  ingenuity,  to  contend  that  this  case  of  The  King  v.  Jack- 
8on  is  not  a  solemn  decision  upon  the  rule  which  governs  the  post- 
ponement of  criminal  trials ;  a  decision  of  this  Court,  pronoancad  by 
three  of  the  ablest  Judges  who  ever  sat  upon  this  Bench,  in  ^^ 
presence  of  learned  and  able  Counsel ;    and  I  cannot  undentand 
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wbj  it  is  not  to  conclude  the  law  upon  this  point  in  Ireland.     I(  E-  T.  1859- 

Queen's  Bench 
concurs  with  the  practice  in  England,  and  is  the  same  rule  which,      « n— — ' 

years  ago,  I  heard  laid  down  hy  Judge  Fox — a  man  of  deep  learn-  ^ 

ing  and  sound  principle.    In  the  caise  now  before  the  Court,,  of  the     m'cabtie. 
prisoners  in  Cork  gaol,  to  which  I  am  at  present  confining  myself, 
the  strong  and  able  arguments  of  the  AUomey'General,  to  show  his 
sense  of  the  danger  of  precipitating  a  trial,  strike  my  mind  as  afford- 
ing rather  less  excuse  for  the  irregular  course  which  has,  in  my 
mind,  been  pursued;    because  the  greater  and  more  enormous,  as 
it  is   said,  the  crime  is  (how  the  fact  may  be,  I  do  not  know),  the 
more  necessary  it  was  that  the  perpetrators  of  it  should  be  brought 
speedily  to  justice.     The  prisoners  ask  to  be  admitted  to  bail — to  be 
relieved  from  the  imprisonment  they  are  now  undergoing,  and  which 
has  been  prolonged  by  the  act  of  the  prosecutor.     One  of  the  parties 
has  been  admitted  to  bail,  and  it  appears  to  me  that  there  is  no 
reason  why  the  other  prisoners  should  not  be  also  admitted  to  bail. 
I  am  also  impressed,  to  some  extent,  with  the  quaint  old  case  in 
Bulst.  (a),  which  was  cited  by  Mr.  Sullivan.  I  think,  if  the  pri- 
soners were  ready  for  their  trial,  they  are  now  suffering  a  hardship 
by  being  detained  in  prison — a  hardship  greater  even  than  the  un- 
expected postponement  of  their  trial;  and,  adopting  the  view  that 
they  are  now  kept  in  prison,  not  by  any  default  of  their  own,  but  by 
the  act  of  the  prosecutor,  who,  instead  of  proceeding  with  the  trial, 
in  the  ordinary  course,  after  the  prisoners  had  been  arraigned, 
apparently  without  reason,  or  for  some  reason  not  to  be  disclosed, 
postponed  the  trial,  in  my  judgment  the  prisoners  in  the  Cork  gaol 
ought  to  be  admitted  to  bail.     The  facts  of  the  present  case  have 
been  so  fully  stated  by  my  Brethren  who  have  preceded  me,  that  I 
do  not  codbider  it  necessary  to  go  through  them  again.      As  to  the 
case  of  the  prisoners  in  gaol  in  Kerry,  I  concur  in  opinion  with  the 
rest  of  the  Court ;  their  trial  was  postponed  upon  their  own  appli- 
cation. 

Lefrot,  C.  J. 

With  a  great  deal  of  what  I  have  heard  from  my  Brother 

(a)  MorgmCe  ea$e  (1  Biilst.  84). 
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E.  T.  1859.  Pebkis  I  am  quite  disposed  to  agree.     He  has  said  znanj  tbbg- 

^!1^* /     well,  as  well  as  pleasantly ;   bat  I  apprehend  that,   both  at  t& 

THE  QUEEN  ^^  ^^^  ^^  j  ^^^  ^^  j^  ^j^  reverence)  on   the    Beoeli,  ir 

M'eAJRTiE.  have  been  steering  qnite  wide  of  the  mark,  in  discnasiiig  so  laseL 
at  length,  and  making  so  important  a  part  of  the  case,  the  qoes* 
tion  what  is  the  law  ss  to  the  postponement  of  a  criminal  trulf 
whether  it  can  be  postponed  by  the  Attomey-GeDeral,  or  br  c 
ordinary  prosecutor,  with  or  without  the  concurrence  of  the  Conn': 
That  is  the  question  upon  which  authorities  have  been  cited;  b^ 
I  should  say,  for  my  own  part,  that  there  was  no  oocaaion  for  acj 
authority  upon  that  point,  inasmuch  as  the  postpoDemeiit  of  a  triil 
must  of  necessi^  be  the  act  of  the  Court,  and  is  so  entered  on  tk 
records  of  the  Court. .  What  we  have  heard,  tiierefore,  of  a  pren^ 
ative  postponement  of  a  trial  by  the  Attorney-General,  or  other 
prosecutor,  is  quite  beside  the  purpose;  for,  in  every  case  whet 
it  takes  place,  the  Court  must  have  complied  with  the  applicatiee; 
and  the  postponement  then  becomes  the  act  of  the  Court,  and  is  ss 
entered  on  the  record,  when  it  is  made  up.  I  am  not  here  to  hdd 
that  there  is  anything  contrary  to  law  in  what  Lord  Clonmel  bii 
down  in  Rex  v.  Jackson  (a),  "  that  it  never  was  of  course,  and  shxt 
it  ought  not  to  be  of  course ; "  and  to  that  I  may  add,  I  hope  i: 
never  will  be  of  course  that,  in  virtue  of  a  prerogative,  and  withoi: 
the  concurrence  of  the  Court,  the  prosecutor  on  behalf  of  the  Crovc 
should  be  entitled  to  postpone  a  trial.  That  cannot  be  done  exeep 
by  the  concurrence  of  the  Court.  It  is  a  matter  upon  which  a  wnt 
of  error  cannot  be  brought,  because  it  is  the  exercise  of  a  discretks 
with  which  the  law  entrusts  the  Judges,  and  which,  it  presmnK. 
will  be  exercised  with  a  due  regard  to  the  liberty  and  benefit  of  tk 
subject,  as  well'  as  to  the  welfare  of  the  CommonweaL  In  the  pre 
sent  case  the  trial  has  been  postponed  by  the  act  of  the  Court ;  sad 
by  the  same  act  the  prisoners  have  been  ordered  to  remain  in  cus- 
tody. The  true  question  then  is,  have  the  prisoners  a  right,  in  point 
of  law,  to  be  admitted  to  bail,  because  their  trial  has  been  post- 
poned ?  That  is  the  real  question  for  our  consideration  ;  not  wbt 
is  the  law  with  respect  to  the  postponement  of  the  trial,  but  wk- 

(a)  25  How.  St.  Tr.  763. 
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ther,   when   the  trial  was  postponed,  these  prisoners,  under  the  E.  T.  1859- 

QueerCs  Bench 
circumstances  in  which  thej  then  stood  at  the  Assizes,  were  entitled     , ' 

THE     QUEEN 

to  have  said  to  the  learned  Judge,  "  It  is  our  right  now,  ex  debito  ^^ 

justiticB,  to  be  admitted  to  bail."  The  affirmative  of  that  propo-  m'cartie. 
sition,  I  must  take  leave  to  say,  is  not  the  law  of  the  land. 
Although  the  trial  was  postponed  by  the  learned  Judge,  the*  pri- 
soners had  no  right,  under  the  circumstances  in  which  they  then 
stood  before  that  Court,  to  insist,  as  against  the  Crown,  on  being 
admitted  to  bail.  We  must  recollect  that  Lord  Clonmel's  obser- 
vations, in  the  case  which  has  been  adverted  to,  had  reference  to 
the  postponement  of  the  trial ;  and  it  is  evident,  therefore,  that  they 
are  not  any  authority  upon  the  question  which  was  not  before  him, 
but  which  is  now  before  us,  viz.,  the  right  of  the  prisoners  to  be  * 

admitted  to  bail  when  the  Court  has  postponed  the  trial.  Two  of 
my  Brethren  are  disposed  to  make  a  different  rule  as  to  the  two 
classes  of  prisoners ;  but  I  confess  that  I  am  unable  to  see  any  such 
substantial  difference  between  the  case  of  the  Cork  prisoners  and 
that  of  the  Kerry  prisoners,  as  to  warrant  us  in  making  a  different 
rule  in  the  two  cases.  I  cannot  understand  why  the  prisoners  in 
Kerry  are  to  be  detained  in  custody,  and  the  prisoners  in  Cork  to 
be  admitted  to  bail.  All  the  prisoners  are  under  one  and  the  same 
charge.  Looking  at  the  nature  of  the  informations,  as  we  are  bound 
to  do,  but  the  particulars  of  which  I  purposely  avoid  entering  into 
on  this  occasion,  we  know  thus  much,  that  the  witnesses  in  both 
cases  are  the  same.  Looking  at  the  biUs  of  indictment  found  in  the 
two  cases,  we  see  that  they  are  precisely  the  same.  Looking  at  the 
overt  acts  charged  in  the  two  cases,  we  find  them  precisely  the 
same.  Looking  at  the  circumstances  of  corroboration,  we  find  that 
they  are  of  the  same  kind.  Supposing  them  to  be  estat)lished — ^for 
I  am  only  putting  the  matter  hypothetically — well  then,  with  such 
similarity  in  cases  where  the  crime  charged  is  a  great  conspiracy  for 
a  ti'easonable  purpose,  in  which  all  are  charged  to  be  bound  together 
by  the  s$ime  oath,  stated  in  both  the  indictments,  if  we  come  to  the 
conclusion  that  the  prisoners  in  Kerry  ought  to  be  kept  in  gaol,  do 
we  not  stultify  ourselves  if  we  suffer  the  prisoners  in  Cork  to  go  at 
large  ?     There  is  a  danger  also  which  has  not  been  adverted  to ;  for 
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E.  T.  1 859.  were  I  at  liberty,  or  did  I  think  that  I  ought,  to  go  into  the  deUEb 

N.-.-'-v of  the  informations,  circumstances  might  appear  which  would  znab 

it  peculiarly  dangerous  to  the  administration  of  justice,  as  afi<»^&^ 

M^CARTiE.    an  opportunity  likely  to  be  made  use  of  for  putting  evidence  out  d 

the  way,  if  these  prisoners  were  allowed  to  go  at  large.*      Upon  tk 

whole,  therefore,  I  am  of  opinion  that,  if  I  am  right  in  the  one  ca^ 

in  holding  that  the  prisoners  ought  not  to  be  admitted  to  baii,l 

ought  not,  in  the  other  case,  to  come  to  a  different  conclsioo.     Br. 

the  question  still  remains,  and  it  is  made  the  great  question  in  The 

case,  whether,  in  consequence  of  the  postponement  of  the  trials,  h 

was  the  right  of  the  prisoners  to  be  admitted  to  bail  ?      That,  as  I 

have   said   befbre,  depends  altogether   upon  the  circum8tan<%5  ia 

which  they  then  stood,  and  the  law  as  applicable  to  those  circniB- 

stances.    I  must  refer  precisely  to  those  circumstances,  becaaae  tbej 

are  the  very  hinge  of  this  case.     The  prisoners  were  arrested  h 

December  last,  upon  a  charge  of  treason-felony.   They  were  brougiit 

up  at  the  very  first  Assizes  after  their  commitment,   and  bills  of 

indictment  for  treason-felony  were  preferred  and  found  against  theai 

at  the  respective  Assizes  of  Kerry  and  Cork.     The  Crown  declined 

to  proceed  to  trial  with  the  indictment  in  the  Cork  case ;  bat,  in  tk 

Kerry  case,  one  prisoner  was  tried ;  and  the  Crown  then  declined 

to  proceed  with  the  trial  of  the  remaining  prisoners  at  those  Assies. 

The  question  in  either  case  is  the  same.     Had  the  prisoners  then, 

or  have  they  now,  a  right  to  insist  on  being  admitted  to  bail,  on 

account  of  the  postponement  of  their  trial  ?   If  they  have  such  right, 

it  must  be  either  at  the  Common   Law  or  by  statute ;  and  I  am 

prepared  to  show,  by  a  continuous  and  uniform  course  of  practice, 

following  out  the  Common  Law  and  Statute  Law,  that  there  is  no 

such  right.     That  is  the  question  for  our  conisideration  ;  and  we  are 

not  to  be  diverted  or  turned  aside  from  it  by  the  question  which  hss 

been  raised,  as  to  the  postponement  of  the  trial,  which,  however,  I 

will  presently  advert  to  more  particularly,  in  reference  to  some  cases 

which  have  been  cited  on  that  topic.     But  I  will  first  consider  the 


*  Note.— This  is  understood  to  lefer  to  a  letter  of  one  of  the  prisonen,  ooc- 
taiidng  such  a  suggestion. — [Bbp.]. 


COMMON  LAW  REPORTS.  225 

question  whether,  as  these  prisoners  stood  at  the  Assizes,  they  had  a  £•  T.  1869- 

Queen'g  Batch 
right  to  insbt  on  being  admitted  to  bail,  in  consequence  of  the  post-     >-*-v ' 

TW^    QUEEN 

ponement  of  their  trial  ?     Hie  general  course  of  practice  has  been  ^^ 

that,  where  the  Crown  has  preferred  a  bill  of  indictment,  at  the  first     m'cabtis. 

Aasiaes  or  Sessions  after  the  commitment  of  a  prisoner  on  a  charge 

of  felony  or  treason,  and  it  has  been  deemed  advisable  on  the  part 

of  the  Crown  to  postpone  the  trial  to  the  next  Assizes  or  Sessions  of 

Oyer  and  Terminer,  the  order  to  postpone  the  trial  has  been 

accompanied  by  the  order  for  the  prisoners  remaining  in  custody. 

During  the  progress  of  the  argument,  I  pressed  for  a  case,  either  in 

England  or  Ireland,  in  which  a  prisoner  had  been  defaeio  admitted 

to  bail,  on  the  ground  merely  of  the  postponement  of  his  trial — 

circumstanced  as  this  was,  as  to  diligence  on  the  part  of  the  Crown ; 

— no   case,  however,  could  be  produced ;  observe,  I  say,  on  the 

ground  merely  of  the  postponement  of  his  trial.     I  speak  not  of  any 

circumstance  which  might  call  into  action  the  discretionary  power  of 

the  Court;  for,  although  some  of  my  Brethren  seem  to  entertain  a 

doubt  on  the  subject,  I  must  say,  for  myself,  that  I  do  not  recollect  an 

instance  in  which  there  was  a  departure  from  the  practice  as  I  have 

stated  it    I  thought  it  desirable  also  to  confer  with  that  most  able 

and  experienced  of  our  Judges,  my  Brother  Pxnhevathkb,  who  was 

for  twenty  years  Crown  prosecutor  on  the  Munster  Circuit,  and 

filled  the  Bench  for  nearly  double  that  period,  and  he  has  informed 

me  that,  in  the  course  of  his  long  experience,  he  never  recollected 

an  instance  in  which  there  was  a  departure  from  this  habitual  rule, 

in  a  case  like  the  present.   He  added,  that  he  never  recollected  but 

one  instance  of  a  question  being  raised  as  to  that  course  of  practice ; 

and  in  that  case  it  was,  on  argument,  decided  that  the  prisoner  had 

no  right  to  be  discharged,  merely  on  account  of  the  postponement  of 

his  trial.    My  Brother  Ckamptoh's  experience  is  not  so  long ;  but, 

so  far  as  it  extends,  he  does  not  recollect  anything  at  variance  with 

the  practice  which  I  have  mentioned.     Well,  then,  here  is  a  course 

of  practice  which  will  not,  it  is  true,  make  law  in  criminal  cases, 

even  though  it  may  have  remained  unimpeached  for  many  years. 

That  was  so  decided  by  the  House  of  Lords  (a),  after  argument; 

(a)  Gra^  t.  The  Qvem  (6  Ir.  Law  Bep.  482). 

VOL.   11.  29  L 
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£.  T.  1859.  bat  a  practice  which,  neTertheless,  I  have  adverted  to,  for  the  pur- 
QiMtffi'i  Bendi 
.^— v^>^    pose  of  introducing  the  basis  upon  which  it  proceeded  ;  and  that  e 

^^  the  law — ^ihe  plain,  clear  law  of  the  land — ^the  Habeas  Corpus  As. 

m'cartie.    (21  &  22  (j.  3,  c  1 1),  which,  by  its  6th  section,  provides  in  expics 

terms  both  for  the  duty  of  our  Courts  of  Oyer  and  Terminer,  and  d 

Greneral  Gaol  Delivery,  and  also  for  the  rights  of  prisoners^  when  Ikj 

are  to  be  indicted,  and  when  to  be  tried,  and  for  the  oonsequene 

of  their  not  being  indicted  at  one  particular  period,  or  not  tried  ti 

another.  By  the  6th  section  it  is  thus  enacted : — ^'If  one  eommitti^ 

**  for  treason  or  felony,  specially  expressed,  shall,  in  the  first  wed 

*<  of  Term,  or  first  day  of  the  Sessions  of  Oyer  and  Terminer  or 

"  Greneral  Graol  Delivery,  pray  to  be  brought  to  trial,  and  shall  not  be 

^'indicted  until  some  time  in  the  next  Term,  or  Sessions  of  Ojv 

**•  and  Terminer  or  Geiieral  Gaol  Delivery,  after  such  commitmeDt)  3 

*'  shall  and  may  be  lawful,  to  and  for  the  Judges  of  the  Court  of  Qoees's 

«<  Bench,  and  Justices  of  Oyer  and  Terminer  or  Greneral  Gaol  Delir- 

*'  ery,  and  they  are  hereby  required,  upon  motion  made  to  them  k 

'<  open  Court,  the  last  day  of  the  Term  or  Sessions,  to  set  at  libeitj 

*^  the  prisoner  on  bail,  unless  it  appears,  upon  oath  made,  that  tbe 

"  witnesses  for  the  King  could  not  be  produced  the  same  Term,  Ses- 

'*  sions  or  General  Graol  Delivety ;  and  if  he  shall  not  be  indicted  sad 

"tried  the  second  Term  or  Sessions  of  Oyer  and  Terminer  or  Geat- 

"  ral  Gaol  Delivery,  he  shall  be  entitled  to  be  discharged  altogether.' 

What  is  the  meaning  of  these  terms  of  the  statute?    Is  not  a  rigfc: 

given  to  the  prisoner  to  be  admitted  to  bail,  if  not  indicted  at  tbe 

first  Assizes,  and  a  right  to  be  absolutely  discharged,  if  not  tried  st 

the  second  Assizes  ?  But  what  are  we  to  say  then  to  the  present  eas^ 

in  which  the  prisoners  have  been  indicted  at  the  first  Assizes  uha 

their  commitment  ?     The  Legislature  has  assumed  that,  if  the  pri- 

soner  be  indicted  at  the  first  Assizes,  he  will  be  tried  at  the  seecmd; 

and,  accordingly,  the  course  of  practice  has  followed  the  law,  wfaidu 

I  may  say,  correctively  provided  that,  if  the  prisoner  were  not 

indicted  at  the  first  Assizes  after  his  commitment,  he  shaU  be  let  oat 

on  bail ;  but  vice  versa,  if  he  be  indicted  at  the  first  Assises,  he 

shall  not  be  let  out  on  bail,  although  not  then  tried,  because,  be  is 
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then  to  be  brought  to  trial  at  the  next  Assizes.    The  Legislature  £•  T.  1859. 
says,  if  "  he  shall  not  be  indicted  and  tried  the  second  Term  or     ^— "v  ■ ' 

THE    QUBBN 

Assizes,"  &c. ;  it  does  not  say  before  the  second  Term.      The  law  ^^ 

is  clear  and  explicit  that,  upon  failure  of  indictment  in  the  first    m'cabtie. 
Term  after  commitment,  the  prisoner  is  entitled  to  be  bailed ;  upon 
failure,  both  of  indictment  in  the  first  and  trial  in  the  second  Term, 
he  is  entitled  to  an  absolute  discharge ;  but  on  no  other  terms,  so  far 
as  the  case  depends  upon  the  provisions  of  this  "Act.     And,  accord- 
ingly, in  Ireland  the  ruling  of  my  predecessor  in  this  seat,  Chief 
Justice  Bushe,  in  Bex  ▼.  Scully  (o),  went  expressly  upon  this  distinc- 
tion, a  distinction  taken  in  the  very  words  of  the  Act  of  Parliament. 
Now  what  is  Lord  Holt's  construction  of  this  Act  ?    We  shall 
find  he  has  not  departed  one  jot  from  the  construction  put  upon 
it  in  Ireland.    Speaking  of  the  Habeas  Corpus  Act  in  England, 
of  which  ours  is  a  transcript.  Lord  Holt  says,  in  the  case  of  Rex 
▼.  Gage  (&),  ''  Before  that  Act  there  was  a  rule  at  Common  Law, 
that  persons  in  prison  must,  in  a  convenient  time,  be  bailed." 
I  agree  with  my  Brother  Psrbin,  who,  in  commenting  on  the  word 
*<  convenient,'*  has  justly  said  that  it  must  mean  convenient  to  both 
parties,  the  Crown  and  the  other  person.    Then,  Lord  Holt  con- 
tinues, *'  That  though  there  was  no  time  expressly  limited  by  the 
*^  statute  of  Car.  1  for  these  prosecutions,  yet  it  is  apprehended 
<*  that  now,  by  the  Habeas  Corpus  Act  of  the  81  Car.  2^  there  is  a 
*'  full  obligation  upon  the  discretion  of  the  Court  to  admit  prisoners 
*<  to  bail ;"  and,  after  reciting  the  words  of  the  Habeas  Corpus  Act, 
he  says,  ''  This  is  a  proper  measure  for  the  Court  to  go  by.   What 
*^  the  Parliament  have  thought  a  reasonable  time  ought  to  govern 
*<  the  discretion  of  •  the  Court."     He  says  no  time  was  expressly 
limited,  before  the  Habeas  Corpus  Act ;  but  he  also  says,  that  '^  by 
*^  that  Act,  if  there  was  no  prosecution  in  that  time"  (that  is,  if  no 
indictment  be  preferred  against  him  in  the  first  TermX  *'he  shall 
**  be  baOed  the  first  Term,  without  an  affidavit  of  the  Eong^s  wit- 
*'  nesses  then  being  out  of  the  way ;  and  if  not  tried  in  the  second 
'*  Term,  he  should  be  discharged."    That  is  Lord  Holt's  reading 

(a)  1  Cr.  &  Diz.»  G.  C.  16a  (6)  3  Vim  Ab.  5ia 


228  COMMON  LAW  REPOBTS. 

£.  T.  1859*  and  aoting  upon  the  ttatiite*    Now  as  to  what  is  a  reaataable 

^— ^ before  the  statute,  Morgafi*  ease  (a)  shows  what  mi^ht  be  eon- 

THE  QUXBN  ^.^^^  ^  ^^^ .  ^^  j^^^  g^|^  ^^  ^^  ^^  statute,  <^  Whit 

M 'cABTis.  *c  the  Parliameat  have  thought  a  reasonable  time  ought  to  govoB 
**  the  diseretion  of  the  Court."  Anything,  therefoie,  which  aij 
have  been  done  antecedently  to  the  statute,  as  to  admittiiig  to  bsSl 
has  no  bearing  at  all  upon  the  question.  That»  howeyer,  la  not » 
solitary  case.  In  Bex  y.  CroMby  (6),  the  Attomey-Grenenl»  in  mt 
Term,  preferred  an  indictment  for  foreign  treason,  laying  the  orot 
acts  in  Ireland,  and,  in  the  following  Term,  he  preferred  an  addi- 
tional indictment  for  a  treason  in  England.  He  did  not  proceed  to 
trial,  bat  resisted  a  motion  on  the  part  of  the  prisoner  to  be  bsOed 
under  the  statute,  on  the  ground  of  the  second  indictment  ben^ 
preferred  in  the  same  Term  in  which  the  prisoner^e  apfdieatioD 
was  made ;  but  Lord  HoU  said,  ''  The  prisoner  ought  to  be  triad 
**  for  the  treason  for  which  he  is  committed,  within  two  Terms;  tk 
**  design  of  the  Act  was  to  prevent  a  man's  lying  under  an  aocaa- 
*'  tion  for  treason,  doc,  above  two  Terms  i**  and  acoordinglj  the  Court 
admitted  the  prisoner  to  baiL  In  that  case  the  law  waa  onrried  out 
in  fSftVour  of  the  prisoner ;  but  at  the  same  time.  Lord  Holt  shows 
that  the  construction  upon  which  he  acted  in  both  cases  wis 
identical,  via.,  that  the  design  of  the  Act  was  to  prevent  a  man  from 
lying  iinder  accusation  for  more  than  two  Terms.  So  it  was  upon 
this  construction  of  the  Act  that  Chief  Justice  Bushe  acted  in  Bex 
y.  Sculfy  (e).  His  words  are,  **  The  prisoner  has  no  right,  at  the 
**  first  Assises  after  being  made  amenable,  to  call  for  a  diaehai^ 
^  upon  bail  or  otherwise,  unless  two  circumstances  ooneuned,  viz.» 
*^  firstly,  that  he  should  remain  indicted  at  the  Assises ;  and  aeoondlj, 
*^  that  he  should,  on  the  first  day  of  the  Assises,  haye  applied  in  <^iai 
Court  by  prayer  or  petition  to  be  brought  to  triaL  If  both  these 
'  circumstances  concurred,  the  prisoner,  under  the  Ff^bfflig  Coq^iu 
**  Act,  s.  6,  would  be  entitled  to  a  discharge  on  bail,  unless  it 
^  should  appear  to  the  Court,  upon  oath,  that  the  witnesses  for 
**  the  King  could  not  be  produced  at  these  Assizes.    But  the  Court 

(a)  1  Bnlst.  84.  (6)  12  Mod.  66. 

(c)  1  Cr.  &  D..  C.  C,  168. 
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*'  here  acta  on  ita  own  diaoretion,  which  the  mere  pemaal  of  the  E.  T.  1859* 
"  informationa  ia  anfficient  to  aatiafj,  even  if  no  affidavit  had  been  S;;^^^£^ 
"  made."  An  affidavit  had  been  made  in  that  caae,  that  future  ^"  ^^^"^ 
evidence  waa  expected ;  but  the  Chief  Juatice  aaya  that,  it  being  m^cabtie. 
the  firat  Aaaizea  after  hia  commitment,  the  priaoner  had  no  right 
to  be  admitted  to  bail ;  and  that  even  if  no  affidavit  had  been  made, 
yet  he  would  look  into  the  informationa  to  aee  whether  the  Court, 
in  the  exerciae  of  ita  own  diacretion,  would  bail  the  priaoner.  He, 
therefore,  laja  down  two  things ;  firatlj,  that  the  priaoner  had  not 
then  a  right  to  be  admitted  to  bail ;  and  aeeondlj,  that  there  waa 
a  diacretion  in  the  Judge  to  grant  that  which  the  priaoner  waa 
not  entitled  to  demand,  either  de  jure  or  by  atatute,  which  I 
admit.  Now  the  only  remaining  case  which  has  been  referred  to 
on  thia  point  ia  that  of  Rex  v.  Jaekeon  (a).  The  queation  in  that 
caae  waa,  aa  to  the  poatponement  of  the  trial  in  the  third  Term  after 
the  commitment  of  the  priaoner.  The  queation  of  bail  did  not 
ariae  in  that  caae,  nor  waa  it  auggeated;  and  Lord  Clonmel  aaya 
(and  hia  able  and  learned  Brethren  concurred  with  him),  aa  to 
the  poatponement  of  the  trial,  that,  ''it  ia  not  to  be  conaidered 
"  aa  a  matter  of  course,  but  the  rule  must  be  governed  by  circum- 
*'  atancea.**  I  do  not  queation  the  propriety  of  that  diUum ;  but 
if  it  ia  cited  aa  a  diUum  to  eatabliah  the  right  of  the  priaoner  to  be 
admitted  to  bail  in  the  aame  Xdrm  in  which  he  ia  indicted,  that  being 
the  firat  Term  after  hia  commitment,  I  muat  take  leave  to  aay, 
that  it  ia  no  authority  whatever  for  auch  a  propoaition.  It  would 
be  doing  an  injustice  to  Lord  Clonmel  to  give  auch  an  interpretation 
to  hia  worda,  which  were  apoken  in  reference  to  a  atate  of  facta 
totally  different  from  thoae  of  the  preaent  caae.  The  queation  there 
waa,  ahall  the  trial  be  poatponed  ?  The  queation  here  ia,  the  trial 
having  been  poatponed,  have  the  priaonera  a  right  thereby  to  be 
admitted  to  bail,  although  they  have  been  indicted  at  the  firat 
Asaizea  after  commitment  ?  I  hopCi  therefore,  it  will  not  be  aup- 
poaed  that  we  are  adjudicating  upon  any  other  queation  than  the 
right  of  the  priaoner  to  be  bailed  in  the  firat  Term  after  hia  com- 
mitment, the  Crown  having  prepared  an  indictment  againat  him, 

(a)  25  Bow.  St  Trials,  783. 
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Or^fr,  nn  Ur  OiA  «noTttily  of  the  olTenee;  the  charge  is  in  fonn  £x 
ht^nnMiMfftiff  hut  no  one  can  donht  that  the  overt  acts  alkged 
if^  HWpif  nuftitikni  for  the  foundation  of  an  indictment  for  high 
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treason ;  not  merely  a  foundation  for  the  artificial  charge  of  com*  £.  T.  1859* 

Ommu's  Bench 
passing  and  imagining  the  death  of  the  Queen,  but  overt  acts,  indi-     v ' 

^  -  .1.        J  .    ..  u      •       •*•  THB    QUEEN 

eating  a  purpose  of  treason  of  every  other  description^  by  mvtting  ^^ 

foreign  forces  to  invade  the  realm,  drilling  and  preparing  arqos,  and     m'caetie. 

other  acts  which  I  will  not  go  into  unnecessarily ;  and  these  are 

the  overt  acts  of  parties  bound  together  by  an  unlawful  oath,  which 

is  set  out  in  both  indictments.    It  is  said,  indeed,  that  no  particular 

injury  is  sustained  by  any  individual,  as  in  the  case  of  murder. 

Yes,  but  those  who  are  old  enough  to  remember  what  rebellion  is, 

and  what  its  fruits,  would  have  but  little  doubt  that  it  would  not 

be  confined  to  one  or  two  cases  of  murder.     Then  a  position,  which 

has  been  suggested  in  support  of  this  application,  is,  that  in  no  case 

of  non-capital  punishment  can  we  withhold  bail ;  but  the  very  first 

case  cited  on  the  part  of  the  prisoner  puts  an  end  to  that  visionary 

argument,  Begina  v.  Seaife  (a).  In  that  case,  which  was  not  capital, 

although  the  wife  was  admitted  to  bail,  yet  bail  was  refused  for 

the  husband.     So  the  case  of  Bex  v.  Marks  (h)  shows  that  one 

of  the  grounds  for  refusing  the  motion  was,  that  the  felony  was 

mischievous  to  the  State.    What  would  that  Court  have  said  of  the 

felony  exhibited  in  this  case,  as  to  its  mischief  to  the  State?    I 

confess  it  would  appear  to  me,  upon  that  and  the  other  authorities, 

that  I  should  be  losing  sight  of  my  duty  if  I  were  to  concur  in  the 

application  to  admit  to  bail  any  of  these  persons  now  before  the 

Court.    As  to  the  question  of  postponing  the  trial,  I  omitted  to 

notice,  whist  I  was  upon  that  point,  a  case  which    my  Brother 

Ha7bs  has  adverted  to,  a  very  important  case,  Regina  v.  Wynd- 

ham{c\  in  which  Chief  Justice  Parker,  a  very  eminent  Judge, 

the  successor  of  Lord  Holt,  expressed  his  views  as  to  the  discretion 

of  the  Court  acting  on  the  credit  which  it  feels  it  ought  to  give  to 

the  statement  of  the  Attorney-Greneral  or  Crown  Prosecutor.    He 

said  (after  referring  to  the  length  of  time  which  had  elapsed  without 

an  application  to  the  Court) — "That  he  would  have   taken  Mr. 

*'  Attomey-Greneral's  word  if  he  had  said  at  the  Bar  that  he  would 

"  have  indicted  Sir  W.  Wyndham ;  but  there  not  being  any  such 

(a)  9  Dowl.,  P.  C,  553 ;  S.  C,  6  Jar.  700. 
(6)  East,  157.  CO  1  Str.  3 ;  S.  C,  3  Yin.  Abr.  515,  533. 
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£.  T.  1859.  "  undertaking  given,  the  Court  admitted  the  prisoner  to  bail.**    Aad 

.—- v-^^     in  Regina  v.  Owen  (a),  one  of  the  witnesaes  being  a  person  oonvieted 

^  of  bigamy,  and  then  incompetent  af  a  witness,  an  application  wss 

M^CARTiB.    made  to  the  Court,  on  the  part  of  the  prosecution,  to  poetpoae  tbe 

trial  till  the  next  Assises,  in  order  to  allow  of  a  pardon  being  soogk 

for  to  render  the  witness  competent';  aod  the  trial  was  aecordinglj 

postponed,  and  the  prisoners  remained  in  eostodj. 

Upon  the  whole,  as  to  the  eases  before  as,  oar  decision  will  be, 
as  to  the  case  of  the  prisoners  in  gaol  at  Cork,  '*  no  rale,"  the  Cont 
being  equally  divided  in  opinion ;  and  as  to  the  case  of  the  Kenj 
prisoners^  we  are  all  of  opinion  that  the  motion  should  be  refused. 

(a)  9  Car.  &  P.  83,  86. 


^  ,p  ^g^g  In  the  Matter  of  ELIZA  DILLON. 

iViw.'l2,l7.' 

Where  a  pab-  Apflication  for  a  conditional  order,  under  the  20    &    21  Vu^ 

lican  applies  to 

Magistrates,      c  43,  s.  5,  directing  the  Divisional  Justices  of  the  College-stieet 

sitdng  at  Petty 

Sessions,  for  a  District  of  the  Dublin  Metropolitan  District  to  state  a  ease  for  thi 

license,  under  <^inion  of  one  of  the  Superior  Courts  of  Law,  pursuant  to  the  prori- 

cJ  ^80,^  ^'d  *^^°^  of  that  statute.    It  appeared  from  the  af&daTit  of  Elisa  DiUom 

c^  ^^^^  °P^°  which  the  application  was  grounded,  that  she  was  tbe  pit>- 

i^^tion  is  prictor  of  a  licensed  public-house,  with  a  field  attached  thereto,  in 

^egroimdthat  Donnybrook.    That  said  house  and  field  formed  part  of  the  feir- 

the  applicant  s 

honse  had  not  green  of  Donnybrook,  upon  which,  und^  a  patent  granted  by  Eifif 

been  propeilj 

oondncted  dor-  John,  a  fair  had  been  held  annually  until  1856,  in  which  year  the 

ing   the    pre-  , 

Tioos  year,       rights  under  the  patent  were  bought  up  and  the  fair  suppressed. 

this  is   not  a  / 

case  in  which  That  the  said  field,  save  for  the  erection  of  tents  for  the  sale  o( 

the  Superior 

Court  will  direct  the  Magistrates  to  state  a  case  under  the  20  &  21  Ftc.,  c  43* 

sec  5 ;  it  being  neither  "  on  w/omuUioa  or  eomnJmt "  within  the  meaning  of  that 

statute,  but  a  matter  of  fi^ct  to  be  ascertained  hj  the  Justices ;  the  applicant's 

course,  if  aggriered,  is  to  appeal  from  the  dedsbn  of  the  Magistrates  to  the  Quarter 

Sessions,  or  (if  in  Dublin)  to  the  Recorder. 

Per  Hatss,  J. — ^Thf  term  '*  information"  means  the  initiatoiy  step  in  pro- 
ceedings of  a  criminal  nature,  which  are  to  be  disposed  of  summarily ;  the  tenn 
*'  complaint  '*  designates  the  initiatoiy  step  in  sununary  proceedings  of  a  diil  natore. 
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drink,  waa  never  uaed  %a  part  of  the  licensed  premiBes,  although  in  M.  T.  1869- 
1856  it  was  entered  aa  part  of  the  premises  on  which  deponent  would 
carry  on  her  business.  That  an  application  having  been  made, 
about  the  10th  of  October  1859,  to  the  Divisional  Justices  of  the 
district  of  Donnjbrook,  for  a  certificate  of  the  good  character  of 
deponent^  and  of  the  peaceable  and  orderly  manner  in  which  her 
house  had  been  conducted  during  the  past  year,  the  same  was  op- 
posed on  behalf  of  the  Secretary  for  Ireland  and  the  Police  Commis- 
sioners generally.  That,  it  being  required  by  the  Act  in  question 
that  the  complaint  should  be  made  by  some  particular  person,  who 
should  be  the  respondent  in  future  proceedings,  one  of  the  superin- 
tendents of  the  Metropolitan  Police  was  nominated,  and  his  name 
duly  recorded  as  being  the  person  opposing  the  said  certificate  being 
granted.  That  the  case  having  been  heard  before  the  said  Divisional 
Justices  on  the  8th  November  inst.,  they  gave  judgment  refusing 
the  certificate,  on  the  ground  that  the  said  licensed  premises  had 
not  been  conducted  in  a  peaceable  and  orderly  manner  during  the 
past  year.  That  deponent,  having  been  advised  that  the  judgment 
of  the  Justices  was  erroneous  in  point  of  law,  and  that  important 
and  intricate  questions  of  law  were  raised  on  her  behalf  upon  the 
construction  of  several  of  the  Excise  and  Spirit  Acts,  required  the 
Justices  to  state  a  special  case  for  the  opinion  of  the  Court  ot  Com- 
mon Pleas,  which  they  declined  to  do,  assigning  aa  reasons,  that  the 
course  open  to  the  deponent  was  to  appeal  to  the  Recorder,  and  that 
it  was  not  a  case  within  the  meaning  of  the  statute  ia  questioo* 

W.  J.  Sidney  (with  him  /.  A.  Curram)^  for  the  application. 

Serious  questions  of  law  were  raised  before  the  Magistrates,  upon 
the  construction  of  the  statutes  17  &  18  Vie^  c  89f  and  18  &  19 
Ftc,  c.  62.  The  Court  is,  therefore,  asked  to  grant  the  conditional 
order  requiring  the  Magistrates  to  state  the  propositions  of  law  upon 
which  their  decision  was  based,  in  order  that  those  propositions  tnay 
be  discussed  before  one  of  the  Superior  Courts.  From  the  title  and 
preamble  of  the  20  &  21  Kt>.,  c.  43,  it  is  clear  that  such  a  case 
as  the  present  waa  contemplated  by  the  statute. — [Hatxs,  J.  Is 
this  a  summary  proceeding  under  section  2  ? — ^Lsfbot,  C.  J.  The 
VOL.  11.  30  L 
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M.  T.  1869*  words  of  that  section  are,  **  any  information  or  complaint ;  **  can  jts 
Bay  this  is  an  *' information  or  complaint  ?  **] — Yes,  there  aie  tv9 
parties  contending  here,  the  applicant  for  the  certificate,  and  the 
party  opposing  the  granting  of  such  certificate,  so  that  there  isi 
matter  in  controversy  between  the  parties.  By  the  18  &  19  Fie. 
c.  62,  s.  1,  the  Magistrates  are  required  to  enter  their  order  refill- 
ing to  grant  the  certificate  in  a  book,  with  the  groanda  of  tfadr 
refusal,  in  order  to  enable  the  party  considering  himnetf  aggrier^d 
to  appeal.  The  stating  of  a  case  for  the  opinion  of  one  of  tk 
Superior  Courts  of  Law  is  substituted  for  the  appeal  given  by  the 
Excise  Acts  to  the  Quarter  Sessions  or  Recordei^s  Conft ;  and  all 
that  is  sought  by  this  motion  is  to  be  enabled  to  adopt  that  substi- 
tuted remedy. 

C  jR.  Barry  J  contra. 

This  was  not  an  *'  information  or  complaint"  in  a  sammaiy  pro- 
ceeding ;  not  merely  an  application  to  the  Justices  for  a  certificate 
of  good  conduct  in  the  management  of  the  applicant's  hoase  for  the 
past  year,  which  the  Magistrates  have  refused  to  grant.  The 
applicant  ought  to  have  appealed  to  the  Recorder,  and  not  haTt 
come  to  this  Court.  The  20  &  21  Ftc,  c.  43,  is,  therefore,  inappli- 
cable to  this  case. 

Cur.  ad,    tmli. 


Lefbot,  C.  J. 
Abv.  17.  This  Act  of  Parliamenti  which  we  are  now  called  upon  to  con- 

strue, in  the  preamble  expresses  that  it  was  passed  for  the  purpose 
of  enabling  parties  "to  obtain  the  opinion  of  a  Superior  Court  o& 
« questions  of  law  which  arise  in  the  exercise  of  summary  juiis- 
'' diction  by  Justices  of  the  Peace."  That  purpose  the  Act,  in 
matters  of  contention  between  two  parties  in  a  summary  proceeding, 
proceeds  (a)  to  carry  out,  by  virtually  substituting,  for  an  appeal  to 
the  Quarter  Sessions,  the  course  of  taking  the  opinion  of  the  Court 
But  the  cases  contemplated  by  the  Legislature  are  only  cases  of 
"information  or  complaint."    In  these  cases,  the  Act  directs  that 

(a)  Sections. 
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the  Magistrate  may  be  called  upon,  when  he  exercises  a  summary  M.  T.  1859* 

Queen's  Ben^ 
jurisdiction,  by  either  of  the  parties  who  may  be  dissatisfied  with     ^-    ^    <  ^ 

In  re 
his  decision  in  point  of  law,  to  state  a  case  for  the  opinion  of  one      dillon. 

of  the  Superior  Courts  of  Law.  This  is  not  a  case  of  *'  information 
or  complaint,"  but  an  application  under  the  provisions  of  Acts  of 
Parliament,  whereby  a  wholesome  control  is  placed  upon  the  grant- 
ing of  spirit  licenses ;  and  the  tendency  of  legislation  on  this  subject 
has  been  to  render  more  and  more  stringent  this  control  over  the 
granting  of  spirit  licenses.  By  one  of  the  Acts  (a),  a  party  shall  not 
be  entitled  to  a  renewal  of  his  license,  unless  he  produce  to  the 
*  officer  of  Excise  a  certificate,  signed  by  the  local  Magistrates,  of  the 
good  conduct  of  the  party,  and  of  his  house  having  been  properly 
conducted  during  the  previous  year.  This  is  simply  an  application 
for  a  certificate  upon  a  matter  of  fact.  The  party  wanting  the  cer- 
tificate applies  to  the  local  Magistrates  for  it,  just  m  the  same  way 
as  a  servant  would  go  to  his  master  for  a  character.  But  this  is  not 
a  matter  which  may  involve  a  conviction  ;  nor  is  it  an  **  information 
or  complaint."  It  is,  as  I  have  said,  merely  requiring  that  the  party 
applying  for  the  renewal  of  his  license  shall  obtain  a  certificate  as  to 
a  matter  of  fact,  vis.,  the  manner  in  which  his  house  has  been  con- 
ducted during  the  previous  year.  The  Legislature  certainly  did  not 
contemplate  that  any  serious  question  of  law  would  arise  upon  such 
a  case  as  the  present;  although  I  have  no  doubt  that,  were  we 
to  assume  jurisdiction  in  such  a  case,  the  ingenuity  of  learned 
Counsel  would  not  fail  to  suggest  questions  of  law.  Without, 
however,  discussing  the  inconvenience  of  such  a  course,  or  the 
improbability  of  the  Legislature  having  in  their  contemplation  such 
a  case  as  this,  it  is  enough  to  say  that  the  Act  of  Parliament  spe- 
cifies distinctly  the  two  only  cases  in  which  jurisdiction  is  conferred 
upon  the  Superior  Courts ;  and  that  is,  in  the  case  of  "  information 
or  complaint.''  This  is  no  complaint.  The  applicant  can  go  to  the 
local  Magistrates,  and  say,  "  I  desire  from  you  a  certificate  to  the 
'*  effect  that  I  have  properly  conducted  my  house  during  the  pre- 
**  vious  twelve  months.''  But  this  is  only  a  matter  of  fiict  to  be 
inquired  into,  not  one  of  ^information  or  complaint"  I  see  no  reason, 

(a)  17  &  18  Fie.,  c  89^ 
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M.  T.  1859.  therefore,  for  putting  soch  a  oonatraction  upon  this  Act  as  we  k 

Queem'i  Bench       ,,,^,  «.^  .,  ,/, 

^»  "v  "^     asked  to  do  hy  the  appellanrs  Connsel ;  the  more  so,  as  the Cocn 

DILLON.      0^  Quarter  Sessions,  and  the  Recorder's  Court  of  the  city  of  DoUl 

exercise  a  veiy  salutary  control  over  the  decisions  of  the  Maes- 

trates  on  this  subject^  and    are  tribunals  much  better  calcokd 

than  this  Court  could  possibly  be  to  carry  out  the  object  of  tks 

Acts  (a),  which  is,  to  see  that  proper  persons  are  entrusted  withthes 

spirit  licenses.    It  is  too  a  matter  of  importance  to  the  paUk  tk 

these  licenses  be  found  in  proper  hands,  and  that  the  gnntiog  i 

them  be  not  dependent  upon  questions  of  law  raised  by  the  piitieL 

We  cannot  extend  our  jurisdiction  beyond  the  plain  tenia  of  tk 

Act,  which  are  of  definite  import,  and  confined  to  cases  of  ^m6x' 

mation  or  complaint."    This  application,  therefore,  must  be  reM 

0'Bbisn,J.  . 

I  am  also  of  opinion  that  this  application  should  be  refsMos 
the  ground  that  the  provisions  of  the  statute  20  4k  21  F»Ci,e.43, 
enabling  Justices  to  state  a  case  for  the  opinion  of  a  Superior  Court 
do  not  apply  to  the  case  of  an  order  made  by  them  under  the  Spiiit 
License  Acts,  refusing  to  grant  to  a  party  the  certificate  reqnind  If 
those  Acts  for  a  renewal  of  a  license  for  selling  spirits.  Oneof  thoff 
Acts  (the  17  &  ¥8  Ftc.,  c  89,  s.  11)  provides  that  no  penon  BhaS 
get  a  renewal  of  such  license  without  producing  a  oertificats,  oH 
by  two  of  the  Justices  presiding  at  the  district  Petty  Sesnoiu^  orbf 
the  Divisional  Justice  of  the  district  (if  in  Dublin),  of  the  good  ds- 
racter  of  such  person,  and  of  the  peaceable  and  orderiy  manner  ii 
which  the  licensed  house  had  been  conducted  for  the  last  year.  Tbe 
subsequent  Act  (18  ^  19  FtV.,  e.  62,  s.  1)  provides  that,  where  lodi 
certificate  is  refused,  the  Justices  sfaaH  make  an  order  accordiDgljr 
and  cause  an  entry  thereof  to  be  made  by  the  clerk,  with  tbe 
grounds  of  refusal ;  and  section  2  gives  the  party  refused  a  righto^  | 
sppeal  to  tiie  Quarter  Sessions,  or  (if  in  DnbUn)  to  the  Beconlff' 
The  sUtute  20  &  21  Ftc,  c.  43  (on  which  the  present  appUcatioois 
grounded),  recites,  in  the  preamble,  the  expediency  of  m«^ 
provisions  for  obtaining  the  opinion  of  a  Superior  Court  ^onqiKS- 

(a)-!?  &  18  Vic.,  c.  80;  18  &  19  Vic.,  c.  62. 
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**  tions  of  law,  which  arise  in  the  exercise  of  summary  jurisdictioa  M.  T  1859- 

Qfteen'8  Bench 
**  by  the  Justices ;"  and  enacts  (section  2)  that,  after  the  *'  hearing 

and  determination  "  by  a  Justice  or  Justices,  *'  of  any  information  or 
**  complaint  which  he  or  they  have  power  to  determine  in  a  sum- 
"  mary  way,**  either  party,  if  dissatisfied  with  the  determination  in 
point  of  Iaw»  may  apply  to  have  a  case  stated  for  the  opinion  of  a 
Superior  Court ;  and  section  5  provides  that,  if  the  Justices  refuse 
to  state  such  case,  the  party  may  apply  to  this  Court  for  an  order 
requiring  them  to  do  so.  I  do  not  think  that  the  application  of 
a  person  for  such  certificate  of  good  character,  in  order  to  get  a 
renewal  of  his  license,  can  be  considered  as  **  an  information  or 
complaint,''  within  the  terms  of  that  2nd  section;  or,  that  the 
inquiry  of  the  Justices  into  the  matter  of  such  applications,  or  their 
refusal  to  grant  the  certificate,  can  be  considered  as  the  ''hearing 
and  determination  of  an  information  or  complaint,"  as  provided  for 
by  that  section*  The  Justices'  certificate  of  good  character  was 
substituted,  by  the  late  Spirit  License  Acts,  for  the  certificate 
required  by  former  Acts  to  be  signed  by  several  householders,  and 
is  a  certificate  as  to  a  matter  of  fact  to  be  inquired  into  by  the 
Justices.  The  provisions  of  the  18  &  19  Fm.,  c  62,  requiring  that 
the  order  of  refusal,  with  the  grounds  of  it,  should  be  entered  in  the 
book,  were  materials  for  the  purpose,  amongst  others,  of  regulating 
the  subsequent  proceedings  on  appeal ;  but  it  does  not  follow  from 
them  that  the  order  of  reftisal  should  be  considered  as  a  '^  determi- 
**  nation  made  by  the  Justices  in  the  exercise  of  their  summary 
*' jurisdiction  upon  an  information  or  complaint,"  and  as,  there- 
fore* coming  within  the  cases  provided  for  by  the  20  &  21  Vie^ 
c.  43.  At  the  time  of  the  passing  of  that  statute,  the  Spirit  License 
Acts,  regulating  the  application  for  the  certificate,  and  the  proceed- 
ings thereon,  were  in  force ;  and  the  omission  from  that  statute  of 
terms  which,  in  their  ordinary  construction,  would  include  those 
proceedings,  would  show  that  the  provisions  of  that  statute  were  not 
intended  to  apply  to  such  cases.  If,  in  the  present  instance,  the 
Justices  were  wrong  in  refusing  the  certificate,  the  applicant  is  not 
without  remedy.    She  has  the  power  of  appealing  to  the  Recorder 
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M.  T.  1859.  against  the  order  of  refuaal ;  and  this,  in  my  opinion,  is  the  onlj 
remedy  to  which  she  is  entitled. 


Hates,  J. 

If  this  be  a  easut  omissus  in  the  Act  of  Parliament,  socie^  has 
great  reason  to  be  thankful  for  it.  I  think  the  case  is  not  withia 
the  words  of  the  2nd  section  of  the  20  &  21  Ffc,  c  43.  That 
clause  speaks  of  the  determination  of  an  '*  information  or  complaint" 
in  a  summary  way.  The  term  "  information "  is  of  well-defiwd 
meaning ;  and,  whether  it  be  in  writing  or  ore  tenus,  is  understood 
to  be  the  initiatory  step  in  proceedings  of  a  criminal  nature,  whidi 
are  to  be  disposed  of  summarily,  while  I  apprehend  the  term  ^  com- 
plaint "  designates  the  initiatory  step  in  summary  proceedings  of  a 
civil  nature ;  but  equally  in  both  cases  there  is  contemplated  the 
existence  of  a  matter  in  controversy  between  two  parties.  This,  I 
Uiink,  is  apparent  from  the  6th  section  of  the  Act,  which  authorises 
the  appellant  to  apply  to  this  Court  for  a  rule,  calling  on  the  Jastioe, 
and  also  on  the  respondent,  to  show  cause  why  a  case  should  not  be 
stated.  The  term  ''respondent"  there  plainly  refers  to  the  peison 
who  had  appeared  on  the  opposite  side  in  the  Court  below.  This^ 
however,  is  a  one-sided  application  made  as  to  a  simple  matter  of 
fact,  viz.,  her  character,  and  the  manner  in  which  she  has  conducted 
her  house.  I  think  the  Legislature  did  not  contemplate  the  raising 
of  questions  of  law  on  such  a  matter  ;  but  seems  to  have  ihoagbt 
that  enough  was  done  when  an  appeal  was  given  from  the  order  of 
refusal  by  the  Magistrates.  I  would  call  attention  to  the  point  set 
forth  in  the  affidavit,  and  which  was  to  form  the  subject  of  argu- 
ment on  the  case,  viz.,  whether  the  Magistrates,  who  were  called  on 
to  give  a  character  as  to  the  conduct  of  the  applicant's  house,  were 
justified  in  referring  to,  and  having  their  opinions  affected  by,  the 
irregularities  committed  and  permitted  by  the  applicant,  in  her  field 
at  the  rere  of  her  house,  and  into  which  whiskey  was  carried  out  <tf 
her  house  for  the  entertainment  of  persons  assembled  in  tents  that 
were  erected  there.  It  appears  to  me  that  no  injury  will  be  done  to 
the  public  by  our  refusing  to  assist  the  applicant  in  bringing  this 
notable  point  to  a  solemn  determination ;  and  I  cannot  but  think 
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she  would  have  heen  better  advised  if  she  had  applied  herself  rather  M.  T.  1859. 
_      .  _    _  ,  ^  ,  , ,,  _  .     ,    ,.        Queen'a Bench 

to  the  improvement  of  the  conduct  of  her  establishment,  including     w-n ' 

In  re 
both  house  and  field.    I  concur  with  the  rest  of  the  Ck>urt,  that      dillon. 

this  application  should  be  refused. 

Motion  refused. 


MURRAY  c.  COYMN.*  f 

Nov.  18,  22. 

AcnoH  by  the  public  officer  of  a  Bank,  for  money  lent  and  money  A   sammons 

and  plaint,  by- 
paid.      The  plaintiff  was  described  in  the  title  of  the  plaint  as  one  of  the 

public  offloen 
Robert  Murray,  of  No.  61  William-street,  in  the  county  of  the  city  of  the  FroTln- 

of  Dublin,  Esq.,  one  of  the  public  officers  of  the  society  or  co-  ^ho,    **«' 

partnerhip  caUed  the  Provincial  Bank  of  Ireland ;  and  the  plaint,  ^^cer  ^sned 

after  the  usual  statutory  introduction,  was  as  follows :— The  defendant  ^^"^pil^^ 

is  summoned  to  answer  the  complaint  of  Robert   Murray,  one  of  ^  ^a'bank^ 

the  public  officers  of  the  society  or  copartnership  called  the  Fro-  i^^  copartner- 
ship,    com- 

vincial  Bank  of  Ireland,  beinff  a  society  or  copartnership  in  Ireland  plained   that 

®  -^  *^  ^  the   defendant 

consisting  of  more  than  six  persons,  carrying  on  the  trade  or  busi-  was  **  indeed  ' 

to  the  Miiid  co~ 

ness  of  bankers  in  Ireland,  pursuant  to  the  statutes  in  such  cases  partnerehip'* 

made  and  provided,  appointed  such  public  officer  pursuant  to  said  j^tu  hy  the 

statutes,   and  who,  as  such  public  officer,  sues  in  this  behalf  as  ^^1^^/' 

and     for 
**  money  paid  by  the  plaintiff  fir  the  defindant,  at  hie  requeet;**  and  the  plaintiff 
prayed  judgment  '*aa  tucn  pmbUe  officer.'* — Held,  bad  on  demurer,  for  allegpg 
the  money  to  hare  been  lent  and  paid  by  the  plidntiff  in  his  indindoal  capadtj, 
and  nor  by  or  on  behalf  of  Uie  banking  copartnership. 

KeHy  ▼.  Whittaker  (1  Lr.  Law  Bep.  28)  distingpished.  on  the  grounds  stated  by 
Brady,  C.  B.,  in  Thompeon  t.  Kelfy  (6  Ir.  Law  Rep.  38),  as  having  been  decided 
after  rerdict.    . 

The  6  G.  4,  c.  42,  is  to  be  stricdy  construed;  and  in  ciuii  proceedings,  the 
cause  of  action  must,  according  to  the  fact,  be  averred  to  have  accrued  to  the 
banking  copartnership;  although  in  criminal  proceedings,  the  property  may  be 
laid  in,  or  the  offence  ayenred  to  have  been  committed  against,  any  one  of  the 
public  officers. 

•  Lbfbot,  C.  J.,  ahaente.  ".['I 

t  iVbte.— The  publication  of  this  case  has  been  unayoidably  postponed. 
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M.  T.  1859.  nominal  plaintiff  for  and  on  behalf  of  the  said  aocie^  or  oopirtBer- 
ship,  and  who  oomplains  that  the  said  defendant  is  indebted « 
the  said  society  or  copartnership  in  the  sum  of  £320.  13b.  3d 
sterling,  besides  interest,  as  hereon  indorsed,  money  lent  bj  tk 
plaintiff  to  the  defendant,  and  money  paid  by  the  plaintiff  for  tk 
defendant,  at  his  request^  the  particulars  of  which  are  iodoooi 
hereon;  and  the  plaintiff,  as  sach  pablic  officer,  prays  jodgmo: 
to  recover  the  said  sum  of  £320.  )3s.  Sd.,  and  interest,  as  benn 
indorsed,  and  his  costs  of  suit.  Therefore,  the  defendant  is  ben^ 
required  to  appear  Ac. 

INDOBSEMENT  OF  PABTICULAR8.* 

Bb.  Cb. 

1856,  Dec.  4— To  caah— Ko.  054     £5  \  1856,  Dec  l—Lodgmoit  X400, 
Ac.  Ac  I  Ac  Ac. 

Balance  due  £820.  ISi.  3d. 
Demurrer  to  the  plainLf 

Beyiagh  (with  him  C  R.  Barry\  for  the  demurrer. 

The  plaintiff  describes  himself  in  the  plaint  as  suing  io  a  repre- 
sentative character,  as  one  of  the  public  officers  of  a  Bankl&i 
Company,  and,  as  such  public  officer,  he  prays  judgment ;  but  Ik 
does  not  allege  that  the  money  sued  for  was  lent  by  the  Baniwbkii 
he  represents ;  on  the  contrary,  he  states  the  cause  of  action  tf«^ 
cruing  to  himself  in  his  individual  capacity,  viz.,  '<  money  lent  bjtbe 
*<  plaintiff  to  the  defendant,  and  money  paid  by  the  plaintiff  for  tbed^ 
**  fendant,  at  his  request.*"  The  6  G.  4,  c.  42,  s.  10,  which  empower 
such  copartnership  to  sue  in  the  name  of  a  puUic  officer,  bi5 


*  The  particolan,  which  were  of  great  length,  were  merely  mpeA^xm  d^ 
first  iteme  in  each  colamn,  bringing  out  at  foot  the  balance  loiigfat  to  te  i^ 
ooyered  in  the  action.  Ihe  nmnber  placed  oppoaite  to  each  ittm  oa  the  !)(• 
side  was  stated  to  be  the  nnmber  of  each  cheque. 

t  The  following  point  was  noted  for  argoment  by  the  defendant;  tbstBobff^ 
Murray  "profeases  to  sne  herein  as  pnblic  officer  of  the  Prvfindil  Biok  <tf 
Ireland,  and  to  pray  judgment  as  sndi  public  officer  on  behalf  of  nid  BmliBS 
Company;  and  yet  the  sum  claimed  appears  upon  the  plaint  to  bsv«  ^ 
lent  to  and  paid  for  the  defendant  by  the  said  Robert  Murray  in  bis  xb0^ 
capacity,  and  not  by  said  Banking  Company  or  in  their  behalf. 
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always  received  a  strict  construction:    Thomson  v.  Bim%e{a)\  M.  T.  1859. 

M'DoweU  r.  Doyle  (b);  Fietcher  v.  Crosbie  (c).     This  is  a  sub-  ^'^^''^^^ 

stantial  objection,  and  a  ground  of  general  demurrer :  Phelps  v. 

W€Uker(d);  Common  Law  Procedure  Act  1853,  s.  10 ;' Stephenson 

V.  Quin  (e).    The  other  side  will  rely  on  Keify  v.  Whitiaher  (f) ; 

but  that  was  a  case  after  verdict,  by  which  the  objection  was  cured ; 

and  Pennefather,  B.,  in   his  judgment  in  that  case  says,  '*We 

"  ought  to  intend  that  the  Judge  below  directed  the  jury  properly, 

**  and  told  them  (as  in  point  of  fact  it  appears  he  did)  the  nature 

*'of  the  contract  they  were  about  to  try''  (g).     In  that  case  the 

public  officer  was  defe&dant;  and  more  certainty  of  description  is 

required  in  a  plaint  in  which  he  sues,  than  in  a  defence  in  which 

he  is  sued. 


M,  Morris  and  Rogers^  contra. 

The  objection  made  on  the  other  side  to  the  form  of'  the 
plaint  might  be  good  as  a  special  demurrer,  but  cannot  be  a 
ground  of  general  demurrer.  Every  reasonable  intendment  is  to 
be  made  for  this  |fla!nt,  which  sufficiently  shows  that  the  plaintiff 
su^  in  a  representative  character  for  a  debt  which  is  alleged  to 
have  accrued  to  the  copartnership  which  he  represents;  and,  on 
that  ground,  Stephenson  v.  Quin  is  distinguishable  from  the 
present  case.  The  plaint  describes  the  plidntiff  as  one  of  the 
public  officers  of  the  Provincial  Bank,  and  alleges  that  the  plaintiff, 
«<  as  such  'public  officer,  sues  in  this  behalf,  as  tiominal  plaintiff, 
'<  fbr  and  on  behalf  of  the  sidd  society  or  copartnership,  and  who 
(« complains  that  the  defendant  is  indebted  to  ihe  said  copartner- 
"  ship  in  £820.  13b.  3d.,  besides  interest,,  as  hereon  inddrsed,  money 
"  lent  by  the  plaintiff,  &c.,  the  particulars  of  which  are  indorsed 
'*  hereon,"  and  he  then  prays  judgment  as  public  officer.  Taking 
the  plaint  together  with  the  indorsement  of  particulars,  it  appears 
clearly  that  the  contract,  whicb  is  siked  on,  was  a  contract  with 

«    («)  2  Ir.  Law  Bep.  234.  (6)  7  Ir.  Com.  Law  Bep.  596. 

(e)  9  M.  &  W.  252.  (<0  Or*  &  !>•>  Not  Ca8.»  141. 

(0  7  Ir.  Com.  Law  Bep.  314.        09  1  Ir.  Law  Bep.  28. 
(y)p.34. 
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M.  T.  1859.  the  copartnership  on  whose  behalf  the  plaintiff  sues.  Bm  efs 
s.^Lt — -^  taking  the  plaint  most  strictly  against  the  plaintiff,  it  duekMK 
a  contract  with;  the  plaintiff  who  describes  himself  as  suing  as  i 
public  officer ;  and  then  the  present  case  is  ruled  bj  EtHy  t. 
WhiUaker  (a),  in  which  such  an  objection  as  this  was  hx^  t: 
be  untenable;  Pennefather  and  Forster,  BB.,  being  of  (^inio: 
that  it  appeared  from  the  declaration,  which  was  similar  to  the 
plaint  in  the  present  case,  that  the  contract  was  made  with  t^ 
public  officer  in  his  representative  capacity,  and  that,  thst  ts 
sufficient.  The  circumstance  that  the  public  officer  was  the  ^ 
fendant  in  Keify  v.  WhiUaker  makes  no  difference  between  tbst 
case  and  the  present  one.  The  other  cases  relied  upon  on  tk 
other  side  are  distinguishable  from  the  present  case  both  in  tbdr 
facts  and  in  their  pleadings,  no  such  objection  as  the  preseci 
having  been  made  in  any  of  them. 


C.  Barry ^  in  reply. 

The  Common  Law  Procedure  Act  requires  that  the  plaint  M 
disclose  a  good  cause  of  action,  and  this  plaint  discloses  none  a! 
accruing  to  the  plaintiff  as  public  officer.  KeUy  ▼.  WhiUaker  is 
explained  in  Thompson  y.  Kelfy  (b) ;  in  which  case  Brady,  C.  B, 
says,  '^  The  case  of  Keify  ▼.  WhiUaker  has  been  strongly  tM 
'*  upon  by  the  plaintiff's  Counsel  here,  but  the  judgment  of  tk 
"  Court  in  that  case  has  been  very  much  misapprehended  in  tbe 
^  argument.  There  the  defendant  was  sued  as  nominal  defendiot 
"  on  behalf  of  a  certain  society  or  copartnership ;  and  the  Coon 
*'said  that,  after  verdict,  and  at^that  stage  of  the  proceedings,  i» 
"must  be  intended  that  the  contract  was  entered  into  bj  the 
"  copartnership,**  &c. ;  and  Pennefather,  B.,  who  delivered  a  jo^- 
ment  in  Keify  v.  WhiUaker^  concurred  in  the  judgment  and  rasotf 
of  Brady,  C.  B.,  in  Thompeon  v.  Keily.  It  is  plain,  therefore,  that 
the  defect  in  the  declaration  in  Keify  v.  WhiUaker  was  held  to 
be  cured  after  verdict  The  present  case  cannot  be  distingoisbai 
from  Stephenson  v.  Qtitii. 

Cur.  ad,  v«^ 


(«)  Swprtu 


(6)  6  Ir.  Law  Bep.  32,  38. 
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Peiikik,J.  M.  T.  1859. 

I  have  considered  this  ease  with  my  Brother  O'Brien,  and  concur  ^^'*^^*' 

in  the  judgment  which  h6  will  now  deliver. 


O'Brien,  J. 

This  is  an  action  for  monej  lent  and  money  paid.     The  plaintiff; 
in  the  commencement  of  the  plaint,  states  himself  to  be  the  public 
officer  of  the  Provincial  Bank,  under  the  statute  in  that  behalf,  and 
that  he  sues  as  such  public  officer  on  behalf  of  said  Bank ;  and  he 
complains  that  defendant  is  indebted  to  the  Bank  in  the  sum  of 
£320.  136.  3d.    But  when  he  comes  to  state  how  that  debt  accrued, 
he  alleges  it  to  be  '*for  money  lent  by  ike  plaintiff  to  the  defendant, 
"  and  for  money  paid  by  the  plaintiff,  for  the  defendant,  at  his  re- 
'*  quest."     The  defendant  has  demurred  to  the  plaint,  on  the  ground 
that,  although  the  plaintiff'  is  described  as  suing  as  public  officer  of 
the  Bank,  the  cause  of  action  is  stated  to  have  accrued  to  himself 
individually,  and  that  the  loan  or  payment  of  money,  stated^  as 
the  cause  of  action,  is  alleged  to  have  been  made  by  himself,  and  not 
by  the  Bank  on  whose  behalf  he  sues.     The  plaintiff  relies  upon  the 
provisions  of  the  Act  of  the  6  G.  4,  c.  42  (which  regulates  the  pro- 
ceedings to  be  taken  by  copartnerships  such   as  the   Provincial 
Bank),  and  contends  that  the  summons  and  plaint  is  sufficiently  in 
accordance  with  that  statute,  and  that  the  money  mentioned  in  the 
summons  and  plaint  should  reasoiiably  be  intended  as  having  been 
the  money  of  the  Bank,  and  lent  and  paid  by  them.    We  are  all, 
however,  of  opinion  that  the  defendant's  objection  is  well  founded, 
and  that  the  demurrer  should  be  allowed;    The  10th  section  of  the 
Act  in  question  provides  that  all  proceedings  at  Law  or  in  Equity, 
to  be  instituted   "  for  and  on  behalf  of  such  copartnership,"  are  to 
be  brought  in  the  name  of  any  one  of  the  public  officers,  as  the 
nominal  plaintiff",  "  for  and  on  behalf  of  such  copartnership ; "  and 
that  all  indictments  and  informations  for  stealing  the  moneys,  &c., 
of  the  Company  shall  be  preferred  in  the  name  of  any  one  of  the 
public  officers ;  and  that  in  all  such  indictments  and  informations 
**  it  shall  be  lawful  and  sufficient  to  state  the  moneys,  &c.,  or  other 
*'  property  of  such  society  or  copartnership,  to  be  the  money,  &c.,  of 
'*  any  one  of  the  public  officers  nominated  as  aforesaid,  for  the  time 
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« being,  of  such  society  or  copartnership ;  **  and  that  all  ofic&ee 
committed  with  a  view  to  defraud  or  injure  the  copartaezsbip  lit 
to  be  stated  in  the  indictment  "  to  have  been  committed  agaioal,  or 
**  with  intent  to  injure  or  defraud^  any  one  of  the  public  offices 
*'  nominated  as  aforesaid,  for  the  time  being,  of  said  oopartnei^' 
It  is  to  be  observed  that  the  provisions  of  this  section,  a«  to  procctf* 
ings  on  behalf  of  such  copartne^ip  company  being  carried  on  i: 
the  name  of  the  public  officer,  are  nearly  similar  in  respect  of  ei\ii 
and  criminal  proceedings ;  but  that,  althou^  the  section  expresij 
provides,  as  to  criminal  proceedings,  that  in  all  indictmenu,  ^ 
the  property  alleged  to  have  been  stolen  or  injured  (though  actsallj 
the  property  of  the  Company)  should  be  stated  as  being  the  propem 
of  the  public  officer,  and  that  the  crime  charged  to  have  bees 
committed  against  the  Company  should  be  stated  as  having  bees 
committed  against  the  public  officer;  yet  there  is  no  correspoodiiig 
provision  t)iat,  in  civil  proceedings,  the  pleadings  should  state  tk 
property,  contract,  or  injury  in  respect  of  which  the  action  is  broogk 
as  having  belonged  to,  and  been  made  with,  or  committed  agaiss; 
the  public  officer.    The  omission  of  such  a  direction  as  to  the  pksi' 
ings  in  civil  cases,  while  it  is  expressly  given  as  to  criminal,  wooU 
show  that  it  was  not  intended,  by  the  Act,  to  alter»  to  that  extent  is 
civil  cases,  the  ordinary  rules  for  the  statement  of  the  cause  of  aetioB. 
In  an,  indictment  for  stealing  the  goods  of  the  Company,  they  shooU, 
under  the  statute,  be  alleged  to  be  the  goods  of  the  public  officer; 
but,  if  an  action  of  trover  was  brought  for  those  goods^  there  is  oo 
provision  in  the  Act  authorising  such  a  statement  in  that  wim\ 
and  it  appears  to  me  that  an  enactment  of  the  Legislature  wooU  be 
equally  requisite  in  civil  as  in  criminal  cases,  to  sanction  socb « 
departure  from  the  well  settled  rules  of  pleading.    No  difficoltjis 
imposed  upon  a  plaintiff  by  this  construction  of  the  statute,  or  bf  bii 
being  obliged  to  state,  according  to  the  fact,  that  the  propertji  con- 
tract, &C.,  in  respect  of  which  the  cause  of  action  has  arisen  beloDged 
to  or  vras  made  with  the  Company  on  whose  behalf  the  sction  is 
brought.    A  form  of  pleading  to  that  effect  will  be  found  in  2  O*^ 
Pleading,  5th ed.,  1831,  p.  36.    In  the  case  of  Hunier  Y.Margan(o\ 

(o)  2  Had.  ft  Br.  119. 
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which  was  an  action  brought  by  the  Secretat^  of  the  St.  Patiick's  M.  T.  1859. 
Insurance  Company,  as  nominal  plaintiff,  on  behalf  of  the  Company, 
under  a  provision  of  their  Act^  upon  a  bond  executed  by  defendant 
to  three  other  persons,  treasurers  of  said  Company,  it  appeared,  by 
the  condition  of  the  bond,  that  it  was  executed  to  secure  the  property 
of  the  Company,  and  for  their  benefit ;  and  it  was  held,  under  these 
circumstances,  that  the  action  was  properly  brought  by  the  Secre- 
tary, as  nominal  plaintiff,  and  was  sustainable  on  general  demurrer ; 
it  appearing  from  the  condition  of  the  bond,  which  was  set  out  upon 
oyer  (and  thereby  embodied  in  the  pleadings),  that  the  debt  claimed 
to  be  due  on  the  bond  was  actually  due  to  the  Company.  In  the 
case  now  before  us,  the  action,  though  brought  in  the  name  of  plain- 
tiff as  public  officer,  is  the  action  of  the  Bank;  to  recover  a  debt 
claimed  as  due  to  the  Bank ;  but  the  pleadings  do  not  show  how 
that  debt  or  right  of  action  accrued  to  the  Bank,  as  it  cannot  be  said 
that  the  loan  or  payment  of  the  money  by  the  ^hintaff  himself  wonid 
sustain  an  action  by  the  Bank. 

The  plaintiff's  Counsel  have,  however,  further  argued,  that  the 
reasonable  intendment,  from  the  summons  and  plaint,  should  be, 
that  the  money,  alleged  to  have  been  lent  and  paid,  was,  in  fact, 
the  money  of^  and  was  lent  and  paid  by,  the  Bank;  and  Counsel 
rely,  in  support  of  this  argument,  upon  the  judgment  of  Baron 
Fennefather,  in  Keify  v.  Whiiiaker  (a).,  We  do  not,  however,  think 
it  follows  from  that  case  that,  icpon  demurrer^  such  an  intendment 
should  be  made,  at  variance  with'  the  actual  statement  in  the  plead- 
ings. That  watf  an  action  for  work  and  labour,  and  on  the  money 
counts,  brought  against  the  defendant  as  public  officer  of  a  Banking 
Company,  under  the  same  statute,  6  6. 4,  c.  42 ;  and  an  application 
was  made  to  the  Court,  that  the  verdict  obtained  against  the  defend- 
ant might  be  set  aside,  upon  the  gronnd  that  the  declaration  stated 
the  contract  and  promises  to  have  been  made  by  the  defendant  indi- 
vidually, whereas,  by  the  evidence  at  the  trial  it  appeared  that  the 
contract  and  promises  were  made  by  or  on  behalf  of  the  Company. 
The  Court  refused  the  application.  Baron  Fennefather  stating 
(p.  33),  that  the  fair  and  necessary  intendment,  on  the  whole  of 

(a)  Supra, 


248 


COMMON  LAW  REPORTS. 


M.  T.  1859.  any  one  of  the  public  officers  of  the  copartnenhip,  as  Dominal  pkia- 
tiff.  Novr,  as  an  illustration  of  the  principle  I  have  mentioned,  uc 
ai  the  strictness  with  which  this  statute  is  to  be  construed,  the  us 
of  Thomson  ▼.  Bimie  has  decided  that  an  action  cannot  be  bitw^ 
in  the  names  of  two  public  officers,  the  statute  speaking  of  only  m. 
The  statute  says  not  a  word  as  to  the  mode  in  which  the  caose<^' 
action  is  to  be  stated.  It  must,  therefore,  be  stated  as  it  would  biT! 
been  before  the  statute,  and  according  to  the  truth  and  fact  Witkon 
any  statutable  autUority,  the  pleader  has  no  right  to  allege  tk 
money  was  lent  or  paid  by  the  plaintiff,  which  was»  in  truth,  leat  or 
paid  by  the  Bank  of  which  the  plaintiff  is  a  public  officer.  In  oor* 
roboration*of  this  view,  I  may  refer  to  a  subsequent  part  ofihi 
same  section,  which  expressly  provides  that,  in  a  prosecution  f(vtt 
offence  against  the  property  of  the  Bank,  the  property  may,  for  tlK 
sake  of  convenience,  be  laid  in  the  public  officer,  and  not  in  ^ 
members  of  the  Banking  Company,  accorcUng  to  the  truth  and  ftct 
Does  not  this  go  to  show  that,  when  the  Li^islatore  intends  to 
shall,  in  pleading,  be  any  deviation  from  the  previously  extfdo: 
rules,  it  takes  good  care  to  express  that  intention  ? 

Demurrer  allowed.     Leave  to  vmi 
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CUMMINGS  V.  MERRICK  * 
(Error from  the  Queen's  Bench,) 


M.  T.  1859. 
E»ch,  Cham, 


Nov.  7. 


This  case  is  reported  in  the  Court  below,  9  Ir.  Com.  Law  Rep.^  Merrick  y. 

'^  Cummings    (9 

p.  249.  Ir.  Com.  Law 

R.  J.  Lane  and  C.  H,  Woodroffe,' for  the  plaintiff  in  Error,  the  affinnecU 
defendant  below. 

E.  Sullivan  and  Jellettf  for  the  defendant  in  Error,  the  plaintiff 
below. 

Judgment  affirmed. 


*  Coram  Mokahan,  C.  J. ;  PiooT,  C.  B. ;  Ball  and  Christian,  JJ.  ; 
FiTSGKBALD  and  HuoHXs,  BB. 


BEAUMAN  V.  KINSELLA.* 
(Appeal fiom  the  Queen's  Bench.)  ^^'  f^^*  ^^' 

This  case  in  the  Court  below  is  reported,  8  Ir.  Com.  Law  Rep.^  Beauman     v. 

Kinsella     (8 
p.  29 L     The  plaintiff  appealed  from  the  judgment  of  the  Court  Ir.  Com.  Law 

Eep.   291) 
of  Queen's  Bench.  revened,  and 

a  new  trial 

awarded ;     on 
Serjeant  Fitzgihbon  and  Ryan^  for  the  appellant.  the    gronndB, 

J.  E.  Walih  and  W.  M.  Gibbon^  for  the  defendant.  plaintiff's    or- 

ders    to     his 

MoNAHAN,  C.  J.,  delivered  the  judgment  of  the  Court,  by  which  wereinadmissi- 

the  order  of  the  Court  of  Queen's  Bench  was  set  aside,  so  far  as  it  withonTp^roof 

of  acts  done  by 
the  bailiffi  in  pnrsaance  of  those  orders ;  but,  having  been  recdved  in  eyidence, 
were  materially  calcolated  to  influence  the  mind  of  the  jniy  in  finding  a  verdict  for 
the  plaintiff;  and,  secondly,  that  the  evidence  in  the  case  was  not  sufficiently 
satisfactory  to  warrant  the  Court  to  order  the  verdict  to  be  entered  for  the  defiendant. 


*  Coram  Momahan,  C.  J. ;  FiGOT,  C.  B. ;   Baxx  and  Chbistzan,  JJ. ; 
FiTzoBBALD  and  HuoHSS,  BB. 

VOL.  11.  32  L 
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M.  T.  1859.  directed  the  verdict  to  be  entered  for  the  defendrat,  and  ilfiniiedsE 

Exch.Cham.    ^^^  ^  .^  ^^  ^.^^  ^^^  verdict  found  for  the  plaintiff  at  the  tmlj  i 

BEAUMAN     ^^^  ^^^^  awarded,  and  each  party  ordered  to  bear  liia  own  costs  of 

KIN8BLLA.    the  wholc  caso ;  on  the  grounds,  first,  that  the  orders  of  the'pliiiiffi 

to  his  water-bailiffs  were  inadmissible  in  evidence  without  proa: 

of  acts  done  by  the  bailiffs  in  pursuance  of  those  orders,  and  tk 

such  evidence  was  not  of  a  trifling  character,  but  was  calculated  is 

influence  the  jury  in  finding  a  verdict  for  the  plaintiff;  and  eccoodh, 

that  the  evidence  in  the  case  was  not  suQciently  satisfactory  b 

warrant  the  Court  to  order  the  verdict  to  be  entered  for  the  defajdmi 


BRISCOE  V.  DRQUGHT.* 

(Appeal from  the  Queen't  Bench.) 


QHeen*s  Bench 
Esch,  Cham* 

M.  T.  1858. 

Nov,  3. 

H.  T.  1859. 

Jan,  U,  15. 

E.  T.  1860. 

April  2Q. 

T.  T.  1860. 

3%  30. 

For  upwards    ACTION  for  disturbance  of  a  watercourse,  and  diversion  of  inter 
of  fifty   years  ,   i  • , 

the  ndn-fall     from  the  plaintiff's  drain.  The  first  count  of  the  summons  and  pUmt 

of  the  mun    stated  that  the  plaintiff  was,  and  had  been,  for  a  period  ezceediog 

town,  situate    twenty-six  years,  lawfully  possessed  of  a  close  adjoining  the  town  oi 

ahlnfh'Xfor  Banagher,  in  the  King's  County,  and  that  a  large  channel  had  run. 
the  conveni- 
ence of  the  inhabitants,  nin  down  through  a  kennel  on  each  ride  of  the  street  into  a 
cnlTort,  which  connected  the  kennels  at  the  end  of  the  street,  and  discharged  its  con- 
tents into  an  oi>en  lane,  through  which  they  flowed  into  the  plaintiff's  drain,  and  were 
used  hj  him  for  agriciillural  purposes,  tne  snrplns  flowing  off  into  the  Shannon. 
Thero  was  no  definite  channel  for  the  stream  of  water  and  sewage  to  flow  in  through 
the  lane,  which  was  the  passage  to  the  fair.green  of  the  town,  and  was  the  property 
of  the  defendant ;  but  the  lane  being  lower  at  one  side  than  the  other,  the  stream 
flowed  along  the  lower  side,  spreading  more  or  less  oyer  the  surface  of  the  lane, 
and  sometimes  in  floods  ooyenng  the  entire  surface.  The  defendant  having  stopjped 
the  passage,  bj  whicli  the  stream  at  the  end  of  the  lane  flowed  into  the  plamtiff's 
drain,  and  diverted  the  water  into  a  drain  upon  his  own  land : — Held,  that  there  was 
evidence  of  a  watercourse,  viz.,  water  flowing  between  banks  more  or  less  defined :— 
That,  as  long  as  the  inhabitants  of  the  town  permitted  the  water  and  sewage  to 
continue  so  to  flow,  the  plaintiff  had,  as  against  the  defendant,  acquired  a  right,  by 

S resumption  of  grant,  to  have  it  continue  to  flow  into  his  drain ;  and  that  the 
efcndant  had,  as  against  the  plaintiff,  acquired,  in  like  manner,  a  correlative  right 
to  have  the  flow  continue,  without  such  obstmctian  br  the  plaintiff  as  would  flood 
or  injure  the  defendant's  lands.— [Fitzosbald,  B.,  dieeentienie'], 
Semble. — That  the  inhabitants  of  the  town  had,  as  against  both  the  plaintiff  and 


*  Coram  Monahan,  C.  J. ;  PiooT,  C.  B, ;  Keooh  and  Christian,  JJ.,  and 
FiTZOBBALD  and  Hughes,  BB. 
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for  a  period  exceeding  twenty-six  years,  at  either  side  of  the  main  H.  T.  1859- 
street  of  the  said  town,  through  which  rain-water,  soil,  &c^  and   Exeh,  Cham, 
other  matters  valuable  for  the  formation  of  manure,  had  flowed,  and      briscoe 
been  carried  along  until  they  came  to  two  gullets  of  considerable  *'    _ 

depth,  situate  opposite  to  and  at  the  commencement  of  a  roadway 
leading  to  the  plaintiff's  close ;  that  the  gullet  on  the  right  side  of 
the  street  communicated  with  that  on  the  left  by  a  sewer  running 
under  the  street,  from  whence  the  rain-water,  &c.,  flowed  on  the  v 

said  roadway  leading  to  the  plaintiff's  said  close  by  an  open  chan- 
nel, until  it  came  to  another  gullet  at  the  entrance-gate  of  the  said 
close,  into  which  last-mentioned  gullet  the  rain-water,  &c.,  flowed , 
into  a  certain  large  cess-pool  and  drain,  being  the  boundary  of  the 
said  close,  whereby  a  deposit  was  accumulated,  and  a  quantity  of 
manure  supplied  to  the  plaintiff  every  year ;  yet  the  defendant,  well 
knowing,  &c.,  but  contriving,  &c.,  and  to  prevent  the  plaintiff  from 
enjoying  the  flow  of  the  said  wafer,  and  the  accumulation  of  the  said 
manure,  in  so  abundant  and  beneflcial  a  manner  as  he  had  thereto- 
fore done,  and  been  accustomed  to  do,  and  of  right  ought  to  have 
done,  on,  &c.,  and  on  divers  other  days,  &c.,  caused  the  course  of 
the  said  water  to  be  turned,  at  a  distance  of  about  four  yards  at  the 
Banagher  side  of  the  plaintiff's  gullet,  and  carried  away  from  the 
plaintiff's  drain,  by  means  of  a  new  channel  or  sewer,  which  the 
defendant  caused  to  be  sunk  across  the  said  roadway  through  a  new 
gullet,  whereby  the  said  water,  &c^  was  emptied  and  discharged 
into  a  certain  other  drain  running,  &c.,  separated  from  the  plaintiff's 
said  close,  and  being  the  boundary  of  a  certain  other  close  called,  &c., 
in  the  possession  of  the  defendant ;'  and  that  the  defendant  had 

defendant  and  all  intervening  proprieton,  acquired  an  easement  of  haying  their 
drainage  transmitted  through  the  lane  into  the  Shannon;  bat,  that  neither  the 
plaintiff,  nor  defendant,  nor  any  other  intermediate  proprietor,  could,  as  against  the 
mhabitants  of  the  town,  insist  on  the  continnance  of  the  flow  of  water  and  sewage, 
if  the  inhabitants,  or  any  of  them,  chose  to  stop  or  divert  ito  flow,  or  alter  their 
system  of  drainage. 

When  the  question  at  the  trial  is,  whether  there  is  a  watercourse  or  not,  the 
Judge  ought,  before  he  leaves  that  question  to  the  jury,  to  instruct  them  as  to  what 
constitutes  a  watercourse  in  law. 

To  constitute  a  watercourse,  in  which  rights  may  be  acquired  by  user,  the  flow  of 
water  must  possess  that  unity  of  character  by  which  the  flow  on  one  person's  land 
can  be  identified  with  that  on  his  neighbour's  land.  Water  which  squanders  itself 
over  an  indefinite  surface  is  not  a  proper  subject-matter  for  the  acquisition  of  a 
right  by  user. 
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H.  T.  1859.  completely  stopped  up  the  plaintiff's  gullet,  notwithstanding  he  had 

QiitieetC$  Bench 

Exeh.  Cham,    heen  cautioned  hy  the  plaintiff  not  to  do  so ;  and  that  the  defendant 

had  altogether  diverted  the  said  water,  &c.,  from  the  original  and 

accustomed  course  into  the  defendant's  said  boundary  drain,  where- 

bjy  &c. 

The  second  count  stated  that  the  plaintiff  was,  for  a  period 
exceeding  twenty  years,  lawfully  possessed  of  a  certun  other  close, 
near  a  certain  other  channel  or  watercourse,  through  which  a  certain 
other  stream  had  been  accustomed  to  run  and  flow,  and  of  right 
ought  to  have  run  and  flowed,  into  the  cess-pool  and  boundary  drain 
of  the  plaintiff's  last-mentioned  dose,  for  supplying  the  same  with 
necessary  water,  &c. ;  yet  the  defendant,  well  knowing,  de.,  but 
intending  to  deprive  him,  &c,  on,  &c.,  and  on  divers  other  days, 
&c.,  wrongfully  and  unjustly  diverted,  &c^  the  water  of  the  said 
last-mentioned  channel  from  flowing  along  its  usual  course  into  the 
said  last-mentioned  cess-pool  and  boundary  drain  of  the  plaintiff, 
and  from  supplying  the  same  with  water  for  the  necessaiy  formation 
of  manure,  &c.,  as  the  same  ought,  and  otherwise  would,  have 
flowed;  and  the  plaintiff,  for  want  of  such  sufficient  water,  &&, 
had  been  injured  in  the  enjoyment  of  his  said  close,  d«. 

Defences  to  the  first  count. — ^First ;  that  the  cess-pool  was  not 
the  cess-pool  of  the  plaintiff.  Second;  a  traverse  of  the  plaintiff's 
right  to  the  flow  of  water.  Third ;  that  the  water  and  accumula- 
tions were  wrongfully  flowing  into  the  plaintiff's  cess-pool;  and, 
therefore,  the  defendant  caused  the  new  gullet  to  be  sunk  across 
the  roadway,  as  alleged. 

Defences  to  the  second  count. — First ;  a  traverse  of  the  plaintiff's 
right  to  the  flow  of  water.  Second ;  that,  before  the  alleged  griev- 
ance, the  stream  flowed  in  a  certain  manner,  and  of  right  still  ought 
to  have  flowed  in  the  same  manner,  without  flooding  the  defendant's 
lands,  and  would  so  have  flowed,  but  for  the  accumulation  of  mud, 
which  obstructed  the  watercourse,  and  caused  the  plaintiff's  land  to 
be  flooded ;  and  that,  in  order  to  relieve  his  land  from  such  flood, 
4he  plaintiff  did  the  act  complained  of. 

The  following  issues  were  knit  on  the  defences  to  the  first 
count : — First ;  whether  the  cess-pool  or  drain  was  the  cess-pool 
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or  drain  of  the  plaintiff,  as  alleged?     Second;  whether  the  water,  H.  T.  1859. 

&C.J  did  of  right  flow  into  the  cess-pool,  as  alleged,   and  whether    Exch,  Chum. 

«■       « 

the  plaintiff  ought  to  have  enjoyed  the  same,  as  alleged?    Third; 

whether,  before  the  alleged  grievances,  the  water,  &c.,  ought  of  right 

to  have  flowed  into  the  drain  running  at  the  opposite  side  of  the 

roadway,  and  by  the  roadway  separated  from  the  plaintiff's  dose, 

as  in  the  third  defence  alleged?    Fourth;  whether  the  water,  &c., 

was  wrongfully  flowing  into  the  cess-pool  of  the  plaintiff,  as  in  the 

third  defence  alleged?  On  the  defences  to  the  second  count. — ^First; 

whether  the  stream  ought  of  right  to  have  flowed  into  the  cess-pool, 

as  alleged  ?    Second ;  whether,  before  and  at  the  time  of  the  alleged 

grievance,  the  stream  formerly  flowed  in  the  manner  mentioned? 

Third;  whether  the  stream,  but  for  the  accumulations  of  mud, 

woald  have  flowed,  as  in  the  fifth  defence  alleged?      Fourth; 

whether  the  stream  caused  the  land  of  the  defendant  to  be  flooded, 

as  in  the  sixth  defence  mentioned,  and  whether  the  defendant  did 

the  act  complained  of  to  relieve  his  lands,  as  in  the  fifth  defence 

mentioned  ? 

Upon  the  trial,  before  Monahan,  C.  J.,  at  the  Summer  Assizes, 

1858,  for  the  North  Riding  of  the  county  of  Tipperary,  it  appeared 

in  evidence  that  the  plaintiff  was  possessed  of  a  close  or  piece  of 

land  near  the  fair-green  of  the  town  of  Banagher,  called  "  The  Old 

Fair-green,"  under  a  subsisting  lease,  dated  the  3rd  of  March  1831, 

which  contained  the  following  clause : — "  Briscoe  to  have  manure 

of  road  and  drain  leading  to  and  mearlng  said  demised  premises." 

That  this  close  was  separated  on  one  side  of  it  by  a  roadway 

from  land  of  the  defendant,  called  "  The  Sally  Garden."    That  on 

each  side  of  this  roadway  there  was  a  drain  running  in  the  direction 

from  the  town  of  Banagher.    That  the  drain  next  to  the  plaintiff's 

close  (called,  for  distinction,  No.  1  drain)  formed  the  boundary 

between  his  land  and  the  defendant's;  so  that  half  that  drain  (Mo.  1), 

the  roadway  and  the  drain  on  the  other  side  (called,  for  distinction. 

No.  2  drain),  was  the  soil  of  the  defendant.  That  the  mearing  drain 

(No.  1)  turned  at  right  angles  on  this  roadway  from  the  side  of  the 

plaintiff's  dose,  which  looked  towards  Banagher ;  and  that  on  that 

side  it  also  constituted  the  boundary  between  the  plaintiff's  close 
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H.  T.  1859'  and  other  land  of  the  defendant;  and  that  at  that  aide  there  vis  a 
Exeh.  Cham.  Passage  to  the  plaintiff's  close  from  the  town  of  Banagher  by  a  lais, 
which  was  on  and  constitnted  part  of  the  last-mentioned  land  of  the 
defendant.  That  into  the  plaintiff's  mearing  drain  (No.  1)  at  this, 
the  Banagher  side,  of  the  plaintiff's  dose,  an  opening  was  made 
through  a  wall  from  the  lane,  more  than  twenty  years  ago;  this 
wall  was  built  on  the  edge  of  the  drain  by  a  former  owner  of  the 
defendant's  land,  and  was  near  the  place  where  the  lane  from 
Banagher  terminated,  and  that  there  was  a  passage  by  the  side  of  the 
plaintiff's  close  from  the  lane  to  the  roadway  first-mentioned.  That, 
through  the  opening  thus  made  in  the  plamtiff 'a  wall,  a  considerable 
portion,  if  not  the  whole,  of  any  water  flowing  down  the  lane  from 
the  town  of  Banagher  would,  of  coarse,  pass  into  the  mearing  drain 
(No.  1),  half  of  which  was  the  property  of  the  plaintiff.  That  the 
main  street  of  the  town  of  Banagher  was  on  the  slope  of  a  high  hilL 
That  on  each  side  of  the  street  there  was  a  channel  constitutiii» 
the  kennels  of  the  street,  by  which  rain-water,  sewage  and  mattes 
yaluable  as  manure  were  carried  down  the  street.  That  the  kennels 
were  connected  at  the  bottom  of  the  hill  by  an  under-ground  cnlvert 
crossing  the  street,  through  which  their  contents  were  thrown  on 
the  sur&ce  of  the  lane,  which  was  the  property  of  the  defendani, 
and  which  formed  the  passage  from  Banagher  to  the  fair-green  or 
close  of  the  plaintiff.  That  there  was  no  definite  channel  for  the  water 
and  sewage  through  this  lane,  but  that  one  side  of  it  was  lower  than 
the  other,  and  the  water  and  sewage  flowed  al<mg  the  lower  side  in 
a  considerable  quantity,  and,  when  its  volume  was  increased  in  wet 
weather,  it  spread  more  or  less  over  the  surfeoe  of  the  lane,  aad 
sometimes  over  the  entire  surface.  That  stepping-stones  were,  for 
the  convenience  of  passengers,  placed  across  the  end  of  the  lane  near 
the  fair-green.  That  for  upwards  of  sixty  years  the  water  and 
sewage  had  thus  flowed  through  the  lane,  and  ultimately  into  the 
Shannon.  That  the  defendant  had  stopped  up  the  hole  in  the 
plaintiff's  wall,  and  diverted  the  flow  of  water  and  sewage  into  hb 
own  drain  (No.  2),  by  means  of  another  culvert.which  he  had  con- 
structed from  the  end  of  the  lane  into  his  own  drain  (No.  2).* 

*  The  following  plan  will  show  the  relatiye  positions  of  the  premises ;  tee  next  page. 
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H.  T.  1859.  Upon  this  evidence  the  defendant's  Counsel  called  upon  the 
sUSi'chM,  learned  Lord  Chief  Justice  to  tell  the  jury  that^  inasmuch  as  tiie 
evidence  showed  no  defined  watercourse  or  channel  for  the  wste 
to  flow  through  when  passing  over  the  defendant's  land,  and,  inas- 
much as  the  right  claimed  bj  the  plaintiff  arose  out  of  the  flooding 
of  the  entire  lane,  no  such  right  could  exist  in  point  of  Uiw.  Tht 
Lord  Chief  Justice,  however,  refused  so  to  direct,  and  the  J1117 
found  for  the  plaintiff  on  all  the  issues,  except  the  first,  as  to  which 
they  stated  that  only  half  the  drain  (No.  1)  belonged  to  the  plaintiff; 
whereupon  Counsel  for  the  defendant  submitted  that  the  ▼erdiet 
should  be  entered  for  the  defendant,  the  jury  having  negatived  the 
plaintiff^  claim  to  the  drain,  and  having  thereby  in  effect  found 
the  main  question  against  the  plaintiff.  The  Chief  Justice  permitted 
the  verdict  to  be  entered  for  the  plaintiff,  but  saved  the  above 
points. 


M.  T.  1858.       RoUesiane  having  accordingly  obtained  a  conditional  order  for  s 
^^'  ^'       new  trial,  on  the  3rd  of  November  1858— 


H.  T.  1859. 
Jan.  14, 14. 


J.  Wall  and  J,  E.  Walsh  now  showed  cause. 

RolUstone  and  2>.  Lyneh^  in  support  of  the  conditional  order. 

The  Court  allowed  the  cause  shown. 


The  defendant  now  appealed  from  this  order.* 


Etpch.  Cham.        J,  E.  Walsh  and  Euan,  for  the  appellants. 
E.  T.  I860. 
April  20.  '       '^^  plaintiff  brought  his  action  for  an  injury  to  the  entire  of  the 

drain  (No.  1);  but  the  juiy  have  found  on  that  issue  that  he  was 


*  The  points  noted  were : — 1.  That  inasmtich  as  the  jniy  found  on  the  ir^ 
inne  that  only  half  the  cess-pool  or  drain  belonged  to  the  plaintiff,  who  had 
claimed  the  entire  thereof,  the  defendant  was  entitled  to  a  yerdict  on  Uimt  issue. 
2.  That,  inasmuch  as  no  defined  watercourse  or  channel  was  shown  to  have 
existed  over  defendant's  land,  but  plaintiff's  claim  appeared  in  evidenee  to  amount 
to  a  right  to  water  arising  from  occasional  floods,  spreading  orer  the  whole 
sur&ce  of  the  lane,  before  it  reached  the  drain  or  oes8-p<K>l  claimed  by  plaintij^ 
and  haying  no  defined  channel,  the  learned  Judge  should  have  told  the  juiy  that 
the  plaintiff  was  not  entitled  to  a  verdict  on  the  issues  as  to  the  right  of  the 
plaintiff  to  have  the  water  flow  in  the  manner  claimed  by  him. 
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only  entitled  to  half  of  this  drain,  the  finding  on  that  issue  is,  there-  E.  T.  1860. 

Exch.  Chan, 
fore,  in  favour  of  the  defendant :  Murly  v.  M*Dermoti  (a).    Next, 

the  water,  the  diversion  of  which  is  complained  of,  was  mere  surface 
water,  its  aupplj  was  casual,  its  course  undefined ;  and  the  plaintiff, 
therefore,  cannot  legallj  complain  that  the  defendant  has  intercepted 
it  before  it  reached  the  drain  in  question :  JRatosiron  v  Taylor  (b) ; 
Greairex  v.  HaywaTd{c).  The  right  of  the  landowner  to  appro- 
priate the  surface  water  which  flows  over  his  own  land  is  now  well 
established,  even  though  by  doing  so  he  prevents  the  water  from  reach- 
ing a  channel  which  it  had  formerly  flowed  into :  Wood  v.  <  Waud  {d) ; 
Sroadient  v.  Ramsboiham  (e),  which  is  followed  in  Chasemore  v. 
Richardi  (f). — [Figot,  C.  B.  Is  there  a  defined  watercourse  in  the 
present  case  ?] — ^No ;  first,  the  fiow  of  water  is  only  casual,  depen- 
dent on  temporary  circumstances,  and  intermittent  in  its  character : 
Arkrigkt  v.  Oett(ff)i  and  this  very  case  is  suggested  by  Pollock, 
C.  B.,  in  Wood  y.  Waud{h):—'*  The  flow  of  water  for  twenty 
'*  years  firom  the  paves  of  a  house  could  not  give  a  right  to  the  neigh- 
"  hour  to  insist  that  the  house  should  not  be  pulled  down  or  altered, 
"  so  as  to  diminish  the  quantity  of  water  flowing  from  the  roof." 
The  evidence  shows  that  the  plaintiff  never  could,  in  the  nature  of 
things,  have  enjoyed  the  use  of  this  water  and  sewage  as  a  matter 
of  right.  The  inhabitants  of  Banagher  could,  at  any  moment,  have 
made  any  use  they  pleased  of  this  water  and  sewage,  and  may  still 
do  so.  Secondly ;  there  is  no  defined  watercourse  or  channel  in  the 
present  case.  The  question  in  all  cases  of  this  kind  is,  whether  the 
water  flows  continually  in  a  defined  channel  ?  The  alleged  channel 
is  the  lane  leading  to  the  fair^green  of  Banagher,  not  a  channel  for 
water  to  flow  in. — [Monahan,  C.  J.  The  peculiarity  of  this  case 
is,  that  this  alleged  water  is,  in  fact,  the  sewage  of  the  town  of 
Banagher,  which  is  carried  through  the  town  by  artificial  channels, 
and  ultimately  into  the  Shannon ;  if  the  sewage  was  penned  back, 


(a)  8  Ad.  &  EL  138.  (6)  1 1  Excb.  309. 

(c)  8  Exch.  291.  (<0  3  Ezch.  748. 

(e)  11  Ezch.  602. 

CJ)  7  H.  L.  Cas.  349;  S.  C,  5  Jxa.,  N.  S.,  873;  29  Law  Jour:,  Exch.,  81. 

(9)  5  M.  A  W.  208.  (h)  3  Exch.  748,  778. 

VOL.  11  33  L 
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E.  T«  I860,  the  inhabitaate  of  the  towa  wouM  have  aoaie  renedy  to  enforce  Its 
Exch,  Cham, 

free  flow.    They  coald  alao  dispose  of  the  sewage  otherwise,  if  thej 

thought  fit — I^ooTy  C.  B.  Do  you  eoatead  that  the  lane  is  net  a 

channel  ?3-~Yes;  it  is  a  lane  for  traffic  and  passengers  resorting  to 

the  fair-green ;  and  an  occasional  flow  of  water  of  this  descriptioa 

through  it  could  not  coarert  it  into  a  defined  watereoorae.     If  this 

action  were  to  succeed,  the  inhabitants  of  Banagher  will  not  be 

able  for  the  future  to  alter  the  sewage  of  the  town,  if  it  beeemes 

necessary  to  do  so ;  and  actions  will  lie  against  every  one  of  then 

who  intereepts  the  rain  from  the  eaTca  of  his  house,  by  coUeeiing  it 

in  a  water*barrel  for  his  own  purposes,  and  thos  prevents  it  from 

flowing  into  the  street  channels,  and  ultimately  reaching  the  plaintiC 

Lord  Chelmsford,  in  Chaumare  v.  Richards^  thus  puts  the  aaalogoos 

case  of  underground  water  which  flowe  in  no  definite  diaonel; — 

^*  When  does  this  right  commenoe  ?    Before  or  after  the  nui  has 

**  found  its  way  to  the  ground  ?    If  the  owner  of  land,  thtough  which 

^^  the  water  filters  cannot  intercut  it  in  its  progre8S|  can  he  prevent 

''  its  descending  to  earth  at  all,  by  catching  it  in  tanks  or  cisterns? 

**  And  how  far^wiU  the  right  to  this  water  supply  extend  ?  "  (a).  The 

judgment  of  the  Court  of  Queen's  Bench,  therefore,  was  wrong. 

J.  E.  Walsh  and  Owen,  contra. 

The  fallacy  of  the  argugieat  on  the  other  side  is,  that  the  plaialiff 
seeks  to  establish  a  nght  as  against  the  inhabitants  of  Banagher ; 
but  the  question  is,  baa  the  pkuntiff*  a  right  te  the  flow  of  water 
which  he  olaims,  as  against  the  defendant,  whilst  the  iahabitaats 
permit  the  water  to  flow  in  its  present  course,  in  which  it  baa  flowed 
during  living  memory  ?  Next ;  the  flow  of  water  in  the  present  ease 
is  not  casual  and  uncertain,  within  the  meaning  of  the  authorities 
which  have  been  cited  on  the  ether  aide ;  it  depends  more  or  less^ 
of  course,  upon  the  fall  of  rain)  but  every  mountain  stream  is 
subject  to  the  same  contingency ;  and  can  it  be  contended  that  such 
a  stream  id  not  a  watercourse,  because  it  may  be  dry  in  summer 
time  ?  It  is  a  natural  stream  to  the  end  of  time,  even  thougb  it 
may,  during  part  of  its  course,  be  diverted  from  its  natural  bed  into 

(a)  7  H.  L.  Cas.  875. 
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an  artificial  channeL     The  cases  which  have  been  cited  ane  all  £.  T.  1660. 

Etch.  Chmm, 

distinguishable  upon,  the  principle  that,  in  each  of  them  the  water     '-    ^ 


'  came  into  view  for  the  first  time  on  the  parties,  own  load,  without  ^    . 

having  previously  assumed  any  sippearance  of  a  waiteroourse.  In  DiiovoaT. 
the  present  case  the  flow  of  water  is  natural,  aithoagh  conducted  bj 
artificial  channels  till  it  arrives  at  the  lane ;  bat  even  if  it  were  to 
be  considered  as  an  artificial  stoeam,  it  will  not  affect  the  present 
question,  beeaose  the  evidence  of  thie  flew  of  water  goes  back  as 
far  as  1798,  and  rights  in  artificial  streams  are,  after  twenty  years, 
on  the  same  footing  as  rights  tn  natural  atreams :  Major  v.  Chad- 
Mfiek  (a)|  which  is  approved  of  in  Wood  v.  Waud  (&).  Id  Ckoi^more 
V.  JRiehardf  (c),  it  is  assvmed  that  once  the  diversion  of  the  stream 
can  be  observed,  it  may  become  the  aubjeet  of  private  property,  and 
capable  of  protection.  Next,  the  lane  is  a  watspcourse  or  definite 
channel:  Bex  v.  InhabkamU  of  Oxfordshire (d)*  In  wbich  case  it 
was  held,  in  England,  that  the  iahabitaats  of  a  county  are  by  Ckmimon 
Law  bound  to  repair  bridges  over  water  iowing  in  a  channel 
between  banks  more  or  lass  defined,  altho«^  the  channel  might  be 
occasionally  dcy.  The  plaintiff,  themfiwe,  is  entitled  to  this  flow  of 
water  so  long  as  the  inhabitants  of  Banagher  permk  it  to  continue, 
and  the  verdict  was  rightly  entered  for  him. 

BcUoiUme  refdiad. 

Qiitr.  ad.  vuk. 

HuoHss,  B. 

Tbis  is  an  appeal  by  the  de£eaidaat  from  the  decisim  of  the  '^'  ^'  \^^^' 

'  May  30. 

Court  of  Queen's  Bench,  on  a  new  trial  motion,  on  points  saved. 

The  action  was  tried  before  the  Cbisv  Justice  of  the  Common 
Pleas,  at  the  Summw  Assizes  of  1858.  It  was  an  action  brought 
by  the  j^aintiff  for  the  distorbance  by  the  defendant  of  an  alleged 
watercourse,  and  diverting  the  water  from  a  certain  drain  or  cess- 
pool of  the  plaintiff. 

The  first  issue  was,  ^'  Whether  the  cess-pool  in  the  first  paragraph 

(a)  11  Ad.  &  £1. 571.  (b)  Supra. 

(c)  Supra.  (d)  1  B.  &  Ad.  269-801 . 
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T.  1.  I860,  "of  the  summons  and  plaint  mentioned  was  the 
JExeh,  Cham. 

"  plaintiff,  as  aUeged  ? '' 


pool  of  the 


BBISCOB 

9. 

BROUGHT. 


The  second  issne  was,  "  Whether  the  water  and  the  accnmakftioe 
*'  of  manure,  in  the  summons  and  plaint  mentioned,  did  of  right  ilow 
**  into  the  cess-pool,  and  whether  the  plaintiff  ought  to  have  enjojed 
"the  same,  as  aUeged?" 

The  juiy  found  for  the  plaintiff  on  the  second,  issue,  with  a 
farthing  damages ;  and  on  the  first  issne  they  stated  that  thej 
considered  only  half  the  cess-pool  or  drain  belonged  to  the  plaintiff^ 
and  a  verdict  was  therefore  entered  for  the  plaintiff  on  both  iflsues. 

Two  points  have  arisen,  and  are  now  to  be  decided,  and  they 
are,  firstly;  whether,  inasmuch  as  the  jury  found  on  the  first 
issue,  that  only  half  the  cess-pool  or  drain  in  that  issue  mentioiied 
belonged  Ho  the  plainti^,  the  plaintiff  having  claimed  the  entir» 
thereof,  the  defendant  was  entitled  to  a  verdict  or  finding  upon 
that  issue  ?  and  secondly,  whether,  inasmuch  as  no  definite  vrater- 
course  or  channel  was  shown  to  have  existed  over  defendant's  land, 
but  plaintiff's  claim  appeared  in  evidence  to  amount  to  a  right 
to  water  arising  from  occasional  floods,  spreading  over  the  vrhole 
surface  of  the  lane,  before  it  reached  the  drain  or  cess-pool  claimed 
by  the  plaintiff,  and  having  no  defined  channel,  the  learned 
Chief  Justice  should  not  have  told  the  jury  that  the  plaintiff 
was  not  entitled  to  a  verdict  upon  the  second  issue  ?  The  Chief 
Justice  refused  to  give  such  directions,  and  the  Court  of  Quel's 
Bench  decided  that  the  rulings  of  the  Judge  at  Nisi  Prius  were 
correct;  and  the  present  appeal  is  from  that  decisicm. 

It  appeared,  upon  the  evidence,  that  the  pren^jses  in  respect  of 
which  these  questions  arise  are  adjacent  to  the  town  of  Banaglier ; 
that  there  are  two  channels,  one  at  each  side  of  the  main  street 
of  the  town;  that  they  are  united  by  a  gullet  built  across  the 
main  street;  and  that,  as' far  back  as  memory  can  extend,  the 
rain-water,  scourings  and  sewage  of  the  town,  pouring  through 
those  channels  and  gullet,  entered  a  lane,  the  property  of  the 
defendant  Drought,  and,  up  to  a  recent  period  (when  the  trans- 
action occurred  out  of  which  this  action  arose)  poured  along 
that  lane  and  entered  the  drain,  called  in  the  course  of  this 
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drain  No.  1 ;  and  it  is  in  respect  of  that  drain,  and  the  cleansing  T.  T.  I860. 

TCI— yiJL       ^^\^mtm 

and  profits  thereof,  that  the  pkintiff's  daim  has  arisen.  In  other 
words,  the  question  is,  had  Mr.  Drought,  upon  whose  "lane" 
the  water  and  sewage  first  enter  from  the  main  street,  a  right  to 
interrupt  that  water  and  sewage,  and  prevent  it  passing  into  the 
drain  No.  1,  which  is  claimed  hj  the  plaintiff  Briscoe? 

As  to  the  first  point,  viz.,  that  inasmuch  as  the  jury  found 
that  only  half  the  cess-pool  or  drain  belonged  to  the  plaintiff,  the 
defendant  was  entitled  to  a  verdict  upon  the  first  issue;  it  ap- 
pears to  me,  that  the  Chief  Justicb  and  the  Queen's  Bench  were 
right  in  holding  that,  whether  the  cess-pool  or  drain  were  of  greater 
or  less  dimensions,  or  whether  the  plaintiff  were  entitled  to  a  part 
only  or  to  the  entire  of  the  cess-pool  or  drain,  as  the  action  was 
brought  for  an  injury  to  that  cess-pool  or  drain,  the  plaintiff  was 
entitled  to  recover. 

The  second  question  raises  an  entirely  different  and  a  much 
more  important  question,  and  th^t  question  is,  what  is  the  legal 
character  of  the  street  water  and  sewage  in  question  ?  and  what 
legal  rights  are  capable  of  being  acquired,  and  were  in  fact  ac- 
quired in  respect  of  such  street  water  and  sewage  ?  On  the  part 
of  the  defendant,  it  was  contended  that,  as  the  water  was  only 
occasional,  and  as  there  was  no  defined  channel  or  watercourse 
for  the  water  to  flow  through  when  passing  over  the  defendant's 
land,  and  as  the  water  flowed  over  the  surface  of  the  lane,  there 
was,  in  fact,  no  watercourse  that  the  law  could  recognise,  and 
that  the  plaintiff  had  not  any  right  in  respect  thereof. 

It  appears  to  me  to  be  clear  that  the  inhabitants  of  the  town 
of  Banagher  had  acquired,  as  against  the  owners  of  the  land  and 
of  drain  No.  1,  a  right  to  have  the  rain-water  and  sewage  of  the 
town  discharged  over  that  lane  and  through  that  drain.  This 
right  could  only  have  been  acquired  by  actual  grant  from  the 
owners  of  the  lane  and  of  drain  No.  1,  or  by  long  user,  such  as 
would  justify  a  jury  in  presuming  such  a  grant.  I  think  it  im- 
portant, for  the. purpose  of  determining  the  rights,  as  between  them- 
selves, of  the  owner  of  the  lane  and  the  owner  of  drain  No.  1, 
in  respect  of  this  water  and  sewage,  to  see  what  rights  could  be 
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T.  T.  1660.  aaaerted  againftt  them  both;  and  I  think  it  clear  that  tlie  lohabittBte 
JExck*  Cham,  * 

of  the  town  had,  as  agaimt  both,  the  right  I  haye  ateted.    If  then, 

for  a  period  as  h>ng  as  maaarj  cam  extaad  to,  the  lahabUants  km 

exercised  this  tight,  as  i^ainst  the  owner  ef  the  laae,  on  whoie 

land  the  water  and  sewage  first  enters  from  the  nain  atnet^  aid 

if,  for  an  equally  long  piuriod,  the  water  and  sewage,  after  hsrag 

passed  through  the  laae»  have  entered  into  and  passed  along  drain 

No.  1,  it  appears  to  aae  that  the  owner  of  drain  No.  1  fass  ae- 

quired,  as  against  the  owner  of  the  lane,  a  right  to  the  contimiiDee 

of  that  state  of  facts,  upon  the  same  princifde  of  grant,  or  pre- 

aolDQption  of  a  gnuit,  that  the  inhabitants  of  the  town  faaive  aoqvind 

thmr  rights  as  against  the  owners  of  the  lane  and  the  dnia,  aakn 

there  be  something  in  ^  origin  or  diaractar  of  the  water  and 

sewage  to  prevent  the  existence  of  thai  right;  and  ii  is  consislest 

with  common  sense  that  this  should  be  so ;  becanae,  if  the  owiur 

of  the  lane  and  the  owner  of  the  drain  are  to  be  praBuiaed  to 

have  been  parties  to  a  grant .  conferring  npon  the  inhsbitasti 

of  the  town  the  right  I  have  mentioned,  the  owner  of  the  iase 

and  the  owner  of  the  drain  had,  as  between  themselves,  also  a^ 

quired  certain  rights'  and  -oeittatn  liabilkias.      For  instaaoe,  the 

owner  of  the  drain  wonld  not  be  at  libertj  to  cloae  np  Hiat  dram, 

as  against  the  owner  of  the  lane,  and  thus  thsow  back  upon  tfai 

lane  the  street  water  and  sewage,  and  keep  it  peraumentlj  there. 

It  is,  however,  said  that,  as  the  water  and  sewage  had  no  defised 

channel,  but  flowed  over  the  entire  lane,  that  it  was  not  a  wate^ 

course.    The  hme  is  the  passage  from  the  main  street  to  the  &ir- 

gveen,  and  is  in  CSsct  a  puhlie  mad.    But  'there  k  nothing  to  preient 

a  watercourse  assuming  a  defined  dliann^  upon  or  ahmgaide  a 

public  road.    The  lane  appeared  to  be  twelve  feet  wide,  and  oae 

aide  of  it  to  be  higher  than  the  other ;  and,  when  ^e  water  and 

seiwage  from  the  main  street  were  much  in  quantity:,  it  ^wed 

along  the  lower  side  of  the  lane ;  but,  when  great  floods  csDe, 

thej  covered  more  of  the  surface  of  the  lane,  and  sometiinM  the 

entire  ef  it;  hot  still  the  water  and  eewage  ran  alwi^  along  tte 

lane,  commencing  at  the  low  side,  and,  when  the  flood  reqoiied 

it,   gradually   rising,   and   extending   over  the   surface.     I  ^ 
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therefore,  of  opbion  thii  there  wt&  in  point  oT  faet,  a  defined  T.  T.  1860. 
watercourse,  and  the  ^vay  have  found  that  there  waa  in  faec  a     ^^^ — / 

-        .    .  ,  1^  .  i.   ..  BBI8COB 

watercourse ;  and  I  am  of  opinion  that  the  nature  of  its  passage  ^ 

through  the.  lane  doea  not  take  from  it  the  quality  of  passing    DBOtOHT. 

through  a  defined  channeL    I  am,  therefore,  of  Gpinion  that  the 

water  had,  so  far  as  the  kne  is  eoncemed,  a  defined  channel ; 

but,  whether  it  was  'artificial  or  natural  in  its  origin,  I  am  of 

opinion  that,  as  kmg  as  it  continued  to  flow,  rights  might  be 

acquired,  as  between  themselves,  bj^  persons  through  whose  lands 

it  had  flowed  for  a  consideraUe  period,  although  they  might  not  have 

been  acquired  against  the  person  who  <»iginated  or  gave  form  to 

ita  source ;  and,  in  Mctfwr  v.  Chadmiek  (a),  Lord  Denman  says : — 

*'  The  impnted  misdirection  is^  that  the  taw  of  watercourses  is  the 

'*  aame,  whether  natural  or  artificial.    We  think  this  was  no  mis- 

*^  direction,  but  clearly  right.  The  contrary  proposition,  that  a  water- 

^*  course,  of  whatever  antiquity,  and  in  whatever  degree  enjoyed 

*'  by  numerous  persons,  cannot  be  so  enjoyed  as  to  confer  a  right 

'*  to  the  use  of  the  water,  if  proved  to  have  been  originally  artificial, 

<<  seems  to  us  quite  indefonsible ''  {b). 

It  is,  however,  said  that  this  alleged  watercourse  is  only  '*  occa- 
sional **  and  *'  temporary,"  and  that,  therefore,  no  legal  right  could 
be  acquired  in  respect  of  it  But,  in  my  opinion,  the  legal  signi- 
fication of  the  words  ''occasional*'  and  "temporary**  is  difi^erent 
from  that  given  to  them  by  the  defendant's  Counsel.  I  am  of 
opinion  that  these  words  do  not  refer  to  the  presence  or  quantity 
of  water  dependent  on  natural  causes,  such  as  rain.  All  water- 
courses, and  particularly  all  natural  watercourses,  are  afiected  by 
rain,  and  by  the  absence  of  rain ;  and  those  most  affected  by  the 
absence  of  rain  do  not  lose  their  character  of  ''natural,"  by  being 
only  "oceasio«ial'*or  ^'temporary,**  in  the  sense  imputed  by  the 
defendant;  and  so^  in  Arkrtghi  v.  0€ll(e\  Lord  Abinger,  in  pro- 
nouncing judgment,  says : — "  The  flow  of  water  was  of  a  temporary 
"  character,  having  its  continuance  only  whilst  the  convenience  of 
"  the  mine-owners  required  it  **  (<f).    And  the  meaning  I  attribute 

(a)  S^ra.  (()  p.  586. 

(0  5  M.  AW.  208.  (rf)p.231. 
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T.  T.  I860,  to  the  worda  ''temporary"  and  '* oocasional "^  is  that,  when  the 
Exeh,  Cham. 

volume  or  duration  is  dependent  on  the  will  or  convenience  of  indi- 

▼iduala,  it  is  to  he  considered  temporary  or  occasional ;  hnt,  if  it 
is  proved  that  rain-water  forms  itself,  from  the  nature  of  the 
locality  upon  which  it  descends,  into  a  visihle  stream,  and,  as  hi 
back  as  memory  can  extend,  has  pursued  a  fixed  and  definite  chan- 
nel for  its  discharge,  in  my  opinion,  the  ''volume"  of  the  streui 
may  be  "occasional"  and  "temporary;"  but  its  "ooarae'*  is  nei- 
ther "  occasional "  nor  "  temporary."  I  am,  therefore,  of  opioion 
that,  in  this  case,  there  was  a  "  watercourse ; "  that  it  was  not,  in 
legal  signification,  "  temporary "  or  "  occasional ; "  that  it  had  a 
"defined"  channel,  and  that  the  plaintiff*  had  acquired  rights  in 
respect  of  it,  which  he  was  entitled  to  assert  by  the  present  scdoo, 
and  that  the  judgment  of  the  Queen's  Bench  should  be  affirmed. 


FiTZOXRAiJ>,  B.,  after  stating  the  facts  above  set  out,  proceeded 
as  follows : — It  is  for  the  diversion  from  this  drain  of  the  fioid  thos 
thrown  on  the  defendant's  land  and  flowing  down  the  lane  that  the 
plaintifi*  complains.  The  defendant  so  diverted  it  as  to  throw  it 
all  into  the  drain  next  his  sally-garden  dose,  which  is  whoUy  on  his 
own  property.  I  presume  that  the  inhabitants  of  the  town  of  Ban- 
agher  are  entitled  to  the  easement  of  throwing  the  contents  of  their 
kennel  on  the  lane,  which  is  the  land  of  the  defendant.  The  pkintiff 
insists  that  he  is  entitled  to  have  the  contents  of  the  kennels  flow  down 
the  lane  into  his  mearing  drain,  as  they  have  flowed  for  the  lisi 
twenty  years  and  upwards.  The  claim  is  certainly  to  a  water- 
course of  a  somewhat  novel  kind.  The  defendant  now  resists  the 
claim,  on  the  narrow  ground,  "  that  no  defined  channel  for  the  iow 
"  of  water  discharged  on  the  surface  of  the  road  at  Poulbue"  (which 
is  the  lane  already  mentioned)  "  having  been  shown,  and  the  right 
"  claimed  arising  out  of  the  fiooding  of  the  entire  road,  no  soch 
"right  existed."  I  assume,  as  appears  to  be  assumed  bj  the 
defendant's  objection,  that,  if  it  could  be  shown  that  the  contents  of 
the  Banagher  kennels  had  a  defined  channel  over  the  defendant's 
land,  by  which  they  reached  the  drain  mearing  the  plaintiff's  close,  the 
plaintiff's  claim  must  prevail.    I  assume  this,  but  offer  no  opinion  as 
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to  it»  and  ahali  confiDe  myself  to  the  simple  point  railed  by  the  T.  T.  1860^ 
objection. 

If  seems  to  me  very  clear  that,  though  the  inhabitants  of  Banagher 
may  have  the  easement  of  throwing  the  contents  of  their  kennels  6n 
the  defendant's  soil,  .  yet^  prima  facie,  «nd  in  the  first  instance, 
the  defendant  wonld  haye  the  right  of  disposing  of  those  coptents 
as  he  pleased.  It  would  be  impossible  to 'treat  the  fluid  so  thrown 
on  his  land  as  flowing  water,  which  is  publici  juris.  It  appears  to 
me  that  it  is  correctly  contended  by  the  defendant,  that  in  no  possi- 
ble way  can  the  plaintiff  maintain  his  claim  to  the  flow  of  it  over 
the  defendant's  land  into  the  mearing  drain,  from*  a  twenty  years^ 
user,  unless  there  be  some  defined  channel  in  which  •  it  has  flowed 
over  the  defendant's  land  to  the  drain.  Now  the  defendant  insists 
that  it  is  only  from  the  accidental  flooding  ef  the  lane,  in  timea 
of  considerable  rain;  that  the  fluid  has  ever  had  anything  which 
cotild  be  called  a  defined  channel,  and  that,  even  then,  the'Oiily 
definition  is  the  limits  of  the  lane  which  forms  thepasiage  from  the 
town  of  Banagher  to  the  fair-green:  Whether  the  defendant's  law 
be  right  or  wrong,  it  appears  to  me  that  he  correctly  statifts  the  result 
of  the  evidence.  Into  the  evidefice  at  length  it  is  not  my  intention  to 
go,  because  I  think  its  result  is  ver^  aoeilratoly'  stated  by  my  Lofti> 
Chisf  JvsvioB  in  his  report  of  the  trial,  thus  :-p-»**  As  I  coUeeted  iVom 
*'  the  entire  evidence,  there  were  two  defined  channels,  one  on  eaeb 
*<  side  of  the  street  of  the  town;  which  Is  o»  ^e  side  of  a  hill.  In 
**  case  of  heavy  rain,  the  water  dcsceihls  with  great  violence ;  and, 
*<  there  'being  a  guUet  from  one  side  to  the  other  of  th§  street  at  tfaa 
*'  end  of  it,  the  entire  water  fiowbd  in  a  considerable  share  along 
'^the  lane  or  passage  in  question.  Daring  slight  rain,  one  side  of 
^'the  lane  being  lower  than  the  other,  the  greater  part  flowed*  on 
"  that  side^  ikaugh  there  woe  not  any  dejmed  channel  i  but, 'in  ease 
'^  of  heavy  rain,  the  greater  part  of  the  lane  or  passage  was  flooded, 
**  particuiarfy  at  the  lower  end,  where  there  were  stepping-vtoneSr* 
Thu  seems  to  me  correctly  to  state  tiie  result  of  the  evidence.  Jn 
the  ordinary  stote  of  things — ^in  dry  weather,  or  in  slight  rains-^ 
the  contents  of  the  kennels  had  no  defined  course  over  the  lane  or 
land  of  the  defendant ;  but  in  case  of  heavy  rain,  the  contents  of 
VOL.  11.  34  L 
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T.  T.  1860.  the  kenneb  flooded  the  whole,  or  nearly  the  whole  lane,  so  a  to 
JExeh  Oham 
> -^v—^-^'    make  the  hme  itself  hecome  a  sort  of  conduit  for  the  flaii 

^  Assuming  this  to  be  the  state  of  things,  I  am  of  opinion  thtt  tbe 

PBOUGBT.  plaintiff  could  not  avail  himself  of  his  twenty  years*  user  of  tbe 
fluid,  or  any  portion  of  the  fluid,  flowing  into  the  mearing  dnin 
through  the  opening  in  the  wall,  as  enabling  him,  by  presumption 
of  grant  or  otherwise,  to  prevent  the  plaintiff  from  divertiog  tk 
fluid.  The  water  in  question,  as  it  originally  came  on  the  defend- 
ant's land,  is  mere  surface-water,  the  contents  of  the  kennels  of  tk 
town,  thrown  on  the  surface  of  his  soiL  When  there,  it  had  never 
made  for  itself  any  definite  channel  or  course ;  and  though,  bj  the 
accident  of  flood,  it  may  occasionally  have  filled  the  whole  lane,  tod 
have  been  restrained,  by  the  boundaries  of  the  lane,  from  oveiiloviDg 
them,  that  will  not,  in  my  opinion,  make  the  lane  a  defined  chtnittl 
or  course,  within  the  authorities.  A  defined  channel  or  cotw 
within  the  authorities,  means,  in  my  judgment,  a  course  which  the 
water  has  made  for  itself,  or,  possibly,  a  channel  made  by  artificial 
means  for  it.  Here,  in  the  ordinary  state  of  the  weather  the  water 
had  made  for  itself  no  good  course  s  and  it  seems  to  me  impoaable 
to  treat  the  lane  as  an  artificial  channel  made  for  conductiJig  il 
I  am  wholly  unable  to  distinguish  the  case  in  this  respect  from  that 
of  Bawiiron  v.  Taylor  (a),  as  to  one  of  the  points  decided  in  it.  In 
that  case,  at  a  phice  upon  moor-land,  just  outdde  the  defeodistV 
property,  was  a  wet  spongy  spot  At  most  seasons  of  the  year,  some 
water  rose  to  the  surface,  and  sufficient  collected  to  flow  down  the 
slope  of  the  land.  It  took  a  direction  on  the  defendant's  land, 
towards  that  of  the  plaintiff.  In  times  of  wet,  a  great  bodj  of 
water  flowed  down,  and,  after  a  long  drought,  there  was  hardly 
any,  and  sometimes  none;  there  was  no  regularly-formed  ditcher 
channel  for  the  water,  the  place  where  it  flowed  being  constantly  trod- 
den in  with  cattle  (there  the  place  was  a  lane).  So  much  of  t&« 
water  as  was  not  absorbed  by  the  land  (and  aU  was  not  absorbed 
except  in  times  of  drought)  found  its  way  down  the  slope  into 
a  ditch,  which  carried  it  to  the  plaintiff's  land,  and  thence  dovfl 
an  old  watercouise  of  the  plaintiff's.    This  state  of  things  had  eon- 

(a)  Supra, 
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tinned  for  more  than  twen^  years.    Of  the  diversion  of  this  water  T.  T.  I860, 
the  plaintiff  complained ;   and  it  was  held  that  his  action  could     < — ^v — -^  * 

BKISCOS 

not  be  sustained.  Parke,  B.,  says:—*'!  am  of  opinion  that  the' 
''defendant  is  entitled  to  have  the  verdict  entered  for  him.  This  dbought. 
*'is  the  case  of  common  surface-water,  rising  out  of  springy  or 
**  boggy  ground,  and  flowing  in  no  definite  channel,  though  con- 
"  tributing  to  the  supply  of  the  plaintiff's  mill.  This  water  having 
'*  no  defined  course,  and  its  supply  being  merely  casual,  the  defend-* 
'*ant  is  entitled  to  get  rid  of  it  in  any  way  he  pleases  "(a).  It 
may  be  that,  in  the  present  case,  there  was  a  question  for  the 
jury,  whether  the  water  had  flowed  in  any  defined  course  over 
the  defendant's  land  to  the  plaintiff's  drain;  and  that,  in  form, the 
defendant's  objection  requires  a  direction,  without  leaving  any 
question  to  the  jury.  Whether  that  be  or  be  not  its  strict  con- 
struction, I  am  of  opinion  that  there  ought  to  be  a  new  trial ; 
because  it  appears  to  me  that,  if  the  result  of  the  evidence  was 
that  which  the  Chief  Justics  considered  it  to  be,  the  jury  ought 
to  have  been  directed  to  find  for  the  defendant;  and  it  is  clear 
that  they  never  were  so  told,  and  that  the  attention  of  the  learned 
Judge  was  sufficiently  called  to  the  necessity  of  this  direction.  I 
think,  therefore,  that  the  order  of  the  Queen's  Bench  ought  to  be 
reversed.    I  offer  no  opinion  on  any  other  matter  in  the  case. 

Christian,  J. 

The  question  which  was  raised  at  the  trial  seems  to  me  to  be  one 
of  fact  rather  than  of  law ;  and  if  there  were  no  more  in  the  case  it 
might  be  easily  enough  disposed  of.  In  order,  however,  to  satisfy 
ourselves  whether  this  verdict  is  in  accordance  with  the  legal  rights 
of  the  parties,  it  is  necessary  to  consider  the  questions  of  law  which 
were  discussed  in  the  argument 

Although  the  flow  of  water,  the  interruption  of  which  forms  the 
subject  of  this  action,  has,  as  of  course  all  water  must  have,  a  natund 
origin,  being  simply  the  rain  which  falls  upon  the  town  of  Banagher, 
yet  its  character  of  a  stream  or  watercourse,  if  it  possess  that  char- 
acter, has  been  given  to  it  by  purely  artificial  means.      This  is 

(a)  p.  382. 
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T.  T.  1860.  manifest  from  the  iaeU  of  the  caee,  which  hare  beeo.  stated  bj  ■; 

Exeh  ChttWL 
.--*y »     Brethren  who  liave  preceded  me,  and  which  I  need  not  repeaL 

Now  I  think  it  is  dear  that  the  pnrpoee  for  which  this  nis- 
BSOOOHT.  water  was  originally  so  |;»thered  into  a. stream  dr  waleroonrse  wu 
the  convenience  of  the  inhabitants  of  Banagher;  and  it  may  be 
assumed  that  they  ha^e  an  nndoabted  right  to  have,  this  water,  cv- 
rjring  with  it  the  refnse  and  drainage  of  the  town,  atill  continue  to 
flow,  as  Uie  evidence  show^  it  has  done  for  at  least  half  a  centaiy, 
through  the  lands  of  all  intervening  proprietors,  till  it  reaches  tbe 
Shannon :  and  I  think  it  follows,  that  those  intervening  pn^rieton 
have,  amongst  themselves,  similar, rights;  that  is  to  saj,  thatn 
long  as  the  people  of  Banagher  shall  claim  the  enjoyment  of  dui 
efuement,  the  proprietors  who  are  higher  up  on  the  stream  will 
have  a  right  against  those  who  are  lower  down,. that  the  stream  shsfl 
not  be  obstructed  so  as  to  cause  flooding  of  their  lands* 

But  then  arises  the  question,  have  the  lower  proprietors  a  eor- 
relative  right  ?  As  they  are  bound  by  this  obligation  to  receive  snd 
transmit  the  water,  have  they,  on  the  other  hand,  a  right  so  to 
receive  it  ? 

Now,  in  the  first  pl«ce,  I  think  it  is  perfectly  clear  that,  9a  agaaflt 
the  inhabitants  of  the  town,  no  such  right  exists.  If  they,  or  say 
of  them,  thought  proper,  at  any  time,  to  restore  the  rain-water  to  t 
state  of  nature,  to  break  up  their  system  of  drainage,  or  divert  it  to 
another  direction,  no  action  or  other  proceeding  woiM  lie  agsioflt 
them  on:the  part  of  either  Mr.  Drought  or  Mr.  Briscoe.  The  csseB 
which  were  cited  during  the  argument^-  and  especially  two  of  theo, 
namely,  Jirkmright  v.  GeU  («)  and  Wpod  v.  Wand  (h),  ave,  I  think, 
clear  upon  that.  .  Thecaseof  iKoj^  v.  Ckadwick(e\  wkiefawssie- 
lied  on  by  the  defendant,  will  be  found  explained  and  distingnished  in 
Wood  V.  Waud.  As  betweep  the  intenrening  proprietors,  how^yer, 
the  question  is  a  difierent  one*.  It  happens  that  the  easement  wbieb 
•the  towns-people  possess,  of  transmitting  their  drainage  to  the  Shan- 
non,  is  not  a  burthen  merely  to  the  intervening  tenements,  bat 
carries  with  it  a  certain  benefit    Has  each  proprietor  a  riphi  to 

(a)  Supra.  (p)  Supra. 

(c)  Supra. 
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Exdi*  Cham, 
that  right  in  the  same  sense  as  he  would  have  had  it  if  this  were  a 

natural  stream  or  river ;  that  is,  as  one  of  the  ordinary  advantages 

incident  to  property,  and  existing  independently  of  grant,  actnal  or 

preaumed.    That  case  of  Woody.  Waud  is  rather  a  complicated  one, 

and  the  portion  of  it  which  hears  upon  the  present  is  that  which 

regards  what  was  called  the  Bowling  Sough.    That  was  an  artificial 

watercourse,  constructed  for  draining  a  mine,  and  carried  from  the 

mine  through  the  lands  of  several  successive  proprietors,  into  a  river 

called  the  Bowling  Beck.    It  had  existed  for  more  than  sixty  years. 

The  plaintiff,  one  of  the  lower  proprietors,  about  ten  years  before 

the  action  was  brought,  appropriate,  for  the  use  of  his  mill,  part  of 

the  water  of  the  Sough,  at  a  point  above  its  junction  with  the  Beck. 

The  defendant,  a  proprietor  higher  upon  the  Sough,  did  certain  acta 

by  which  the  plaintiff's  supply,  taken  thus  directly  from  the  Sough, 

waa  prejudiced.    It  was  held  that,  for  this  injury,  the  action  did  not 

lie.     The  Court  first  considered  the  question  as  regarded  the  owners 

of  the  mine,  for  relief  of  which  the  Sough  was  constructed,  and  they 

came  clearly  to  the  conclusion,  as  had  been  previously  held  in  ulrk* 

wrighi  v»  GtU^  that,  M  th^y  had  thought  proper  to  stop  up  the 

Sough,  no  action  would  have  lain  against  them.    BMt  they  then 

proceed  (a) : — '*  The    owners   merely   get  rid  of  i^  nuisance   to 

*'  their  works,  by  discharging  the  water  into  the  Sough,  and  can- 

**  not  be  copsidered  as  giving  it  to  one  more  than  another  of  the 

**  proprietors  of  the  land  through  which  that  Sough  is  constructed ; 

«•  each  may  take  and  use  what  passes  through  his  land,  and  the  pro- 

*<  prietor  of  land  below  has  no  right  to  any  part  of  that  water,  until 

^^  it  has  reached  his  own  land ;  he  has  no  right  to  compel  the  owners 

*^  above  to  permit  the  water  to  fiow  through  their  land  for  his 

*^  benefit,  and  consequently  he  has  no  right  of  action  if  they  refuse 

'*to  do  so.*"      Now  that,  at  first  view,  seems  to  .be  an  authority 

against  the  present  action.    The  flow  of  water  in  thb  case  has  its 

existence  only,  for  the  oonvenience,  and  during  the  pleasure,  of  the 

people  of  the  town.    The  owners  below  have  no  right  to  anything 

except  what  these  people  think  proper  to  give  them.    But,  as  Chief 

(a)  3  BxdL  770. 
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T.  T.  1860.  Baron  Pollock  says,   ^^tkejf  cannot  be  considered  as  giving  to  one 

Exdk   Cham. 

<<  more  than  another ;  each  may  take  and  use  what  passes  through 
*'  his  land,  and  the  proprietor  of  land  below  has  no  right  to  sdj 
'*  part  of  that  water  until  it  has  reached  his  own  land." 

But  while  that   case  decides  that,  from  such  a  state  of  facts 
as  it  was   conversant  with,  no  natural  rights  result,  it  is  obvioos 
that   it  leaves  untouched   the  question  whether,   even  in  such  a 
subject-matter,  rights    may  not  be  created  by   grant,   actual  or 
presumed.     In  Wood  v.  Waud,  the  facts  did  not  admit  of  such  a 
presumption ;  because  the  user  by  the  plaintiff  of  the  water  of  the 
Sough,  before  it  joined  the  river,  was  for  considerably  less  than 
twenty  years.     But  in  Arkwrighi  v.  Gell^  the  very  case  is  put  by 
Lord  Abinger,  in  delivering  the  judgment  of  the  Court.    That  case, 
like  Wood  v.  Waud,  was  one  of  an  artificial  Sough,  constructed  for 
draining  a  mine.     The  action  was  against  persons  claiming  under  the 
original  mine-owners.     It  was  held  that  no  action  lay  against  them. 
But  Lord  Abinger  says,  *'  The  nature  of  the  case  distinctly  shows 
*'  that  no  right  is  acquired  as  against  the  owner  of  the  property  from 
**  which  the  course  of  water  takes  its  origin ;  though,  as  between  the 
"  first  and  any  subsequent  appropriator  of  the  watercourse  itself 
"  such  a  right  may  be  acquired.      And  so,  in  the  present  case,  Sir 
**  Richard  Arkwright,  by  the  grant  of  the  owner  of  the  surface  for 
*'  eighty-four  years  "  (that  is,  from  an  owner  of  land  under  which 
the  Sough  was  carried,  and  who  had  made  to  Arkwright  a  lease,  for 
eighty-four  years,  of  the  land,  and  of  the  strean^  of  water  issuing 
through  the  Sough),  **  acquired  a  right  to  use  the  stream,  as  against 
"  him  ;  and  if  there  had  been  no  grant  he  would,  by  twenty  years' 
**  user,  have  acquired  the  like  right  as  against  such  owner.    But  the 
**  user,  even  for  a  much  Ipnger  period,  whilst  the  flow  of  water  was 
*^  going  pn  for  the  convenience.of  the  mines,  would  afford  no  pre- 
«  sumption  of  a  grant  at  Common  Law,  as  against  the  owners  of  the 
"mines  "(a). 

I  see  no  reason  for  doubting  that  this  is  a  correct  exposition  of 
the  law  ;  and,  therefore,  I  am  of  opinion  that,  notwithstanding  the 
peculiar  origin  from  which  the  flow  of  water  in  this  case  proceeded, 

(a)  5  M.  4k  W.  283. 
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notwithstanding  that  it  existed  and  still  existe  at  the  mere  will  and  T.  T.  I860, 
pleasure  of  the  people  of  Banagher,  still  that  circumstance  alone,  if 
there  were  no  more,  would  not  prevent  it  from  being  a  proper  sub- 
ject-matter of  grant  or  contract^  as  between  Mr.  Drought  and  Mr. 
Briscoe  ;  and  such  a  grant  or  contract  may  be  inferred  from  user. 
But  there  yet  remains  the  question,  which  is  the  one  I  alluded 
to  at  the  outset,  when  I  said  that  the  question  raised  at  the  trial 
was  one  of  fact,  rather  than  of  law.  Before  you  talk  of  user,  you 
must  show  that  there  was  something  which  would  be  a  proper  sub- 
ject-matter for  user.  Tou  must  show  that  there  was  what,  with 
legal  propriety,  could  be  called  a  watercourse ;  that  is,  a  flow  of 
water  possessing  that  unity  of  character  by  which  the  flow  on  one 
person's  land  can  be  identified  with  that  on  his  neighbour's.  Water 
which  squanders  itself  over  an  indefinite  surface  is  not  a  proper 
subject-matter  for  the  acquisition  of  a  right  by  user :  |t  must  be, 
to  adopt  Lord  Tenterden's  definition,  "  water  flowing  in  a  channel 
between  banks  more  or  less  defined  "(a).  This  is  the  point  to 
which  the  objection  taken  at  the  trial  was  directed.  I  agree  that  it 
was  a  necessary  part  of  the  plaintiff's  case ;  and  this  t>riDg8  me  now 
to  the  consideration  of  what  actually  passed  at  the  trial. 

It  was  clearly  proved  that,  for  considerably  more  than  twenty 
years  before  the  interruption  by  the  defendant,  this  flow  of  water 
used  to  come  from  the  town,  through  the  lane,  to  the  plaintiff's 
drain.  It  was  also  clear,  upon  the  evidence,  that  it  was  always 
regarded  as  carrying  with  it  a  certain  value ;  and  in  the  lease 
(bearing  date  the  3rd  of  May  1631)  under  which  the  plaintiff  holds 
the  land,  which  is  bounded  by  this  drain,  it  is  mentioned,  as  one  of 
the  privileges  which  the  lessee  is  to  enjoy,  that  he  is  <*  to  have  the 
**  manure  of  the  road  and  drain  leading  to  and  mearing  the  demised 
«<  premises."  Accordingly,  no  question  was  made,  or  could  have  been 
made  at  the  trial,  but  that  there  was  a  user,  such  in  kind  and  deri- 
vation as  would  confer  a  right,  if  the  subject  were  one  in  which  a 
right  could  exist.  What  the  Lord  Chief  Justicb  did  was  this  :-^ 
he  left  to  the  jury  the  question,  *^  Was  there  in  fact  a  watercourse  ?  '* 
Now  that  question,  by  its  terms,  involved  the  inquiry,  was  there 

(a)  Rex  T.  InhMimU  of  Oxfardihire  (1  B.  ft  Ad.  301.) 


272^ 


COMMON  LAW  REPORTS. 


T.  T.  I860,  that  which  ia  part  of  the  legal  definition  of  a  watereoane^  a  channel 
more'  or  less  defined  ?  The  defendant's  Gotnael  woold,  I  think, 
have  heen  entitled  (if  the  view  I  have  taken  of  the  law  be  correek) 
to  have  had  it  explained  to  the  jarj,  that,  before  they  conld  aoawv 
that  question  in  the  affirmative,  they  should  be  satisfied,  on  the  m* 
dence,  that  the  stream  had  flowed  in  a  channel  more  or  less  defined; 
and  also,  that,  before  they  could  find  a  verdict  for  the  plaintiff,  Ihej 
should  be  satisfied  that  there  was  such  a  user  (which  the  Judgi 
would  explain  to  them)  as  would  warrant  them  in  presuming  t 
grant.  But  no  such  instruction  to  the  jury  was  asked  for.  Whit 
the  defendant's  Counsel  pressed  for  was  a  direction  that  the  leaned 
Judge  should  direct  a  verdict  for  the  defendant.  The  objecCioDia 
writing  handed  in  at  the  trial  runs  thus:-^*'  That  no  definedehaand 
**  for  the  flow  of  water  having  been  shown,  I  called  upon  his  Lord* 
*'  ship  to  te}l  the  jury  thtit  no  such  right  existed  as  in  summons  and 
**  plaint  stated.^  Now  it  might  be  a  sufficient  answer  to  theolh 
jection  to  say,  that  the  Judge  was  called  on  to  direct  the  juiy  on  a 
question  of  fact,  instead  of  being  adked  to  leave  that  question  to 
them,  with  a  proper  explanation.  However,  if  we  oould  now  lee, 
upon  the  evidence,  that  if  that  question  had  been  left  to  the  prjf 
they  must  or  ought  to  have  found  it  in  the  negative,  we  piobablj 
would  not  upoa  this,  whic^  after  all,  is  only  a  new  trial  moUon, 
allow  a  'verdict  to  stand,  which,  in  that  case,  would  be  eontraiyto 
right.  But|  on  looking  at  the  evidence,  I  am  deariy  of  opTnion  thit 
the  Contrary  is  the  case,  and  that  the  learned  Counsel  for  the  defend- 
ant had  a  very  excellent  reason  for  pressing  the  Lord  Cmxr  Jos- 
TiCE  to  direct  the  jury  on  the  matter  of  fact ;  namely,  beoauie  be 
knew  perfectly  well  that,  if  it  were  left  tp  them,  they  would  find  it 
against  him.  To  determine  the  question  of  watercoum  or  ao 
watercourse,  you  must  look  at  the  whole  stream  from  its  sooroe  to 
its  discharge,  and  not  merely  to  a  particular  part  of  it.  It  began  ia 
the  town  $  it  was  gathered  then  into  two  artificial  drains^  e(»uieeted 
by  a  culvert ;  by  theseit  was  conducted  to  the  entrance  of  the  liafr 
After  It  left  the  kne,  at  the  other  end,  it  entered  two  otiier  artificul 
drains  or  ditches,  one  of  them  the  plaintiff's,  and  was  by  those  ooo- 
ducted  to  the  Shannon.    Now  if  the  lane  had  not  intervened,  if  tbe 


COMMON  LAW  REPORTS.  273 

town  drains  had  been  prolonged  to  the  country  drains,  or  vice  versa^  T.  T.  1 860. 
would  there  be  a  doubt  that,  from  its  SQurce  to  its  discharge,  this      . — ' > ' 

BRISCOE 

water  would  have  flowed  in  a  defined  channel  ?     Is  there  anything 

then  in  the  lane  which  can  take  away  that  character  ?     The  lane  is     drought. 

a  footway  leading  to  the  fair-green  ;    it  is  twelve  feet  wide ;  it  is 

lower  at  one  side  than  the  otheif;    the  water,  entering   from    the 

town  drain,  flows  along  the  bottom  of  the  incline,  rises  or  falls  on 

the  lane,  according  as  the  rain  is  more  or  less ;  and,  in  case  of  heavy 

rain,  floods  the  whole,  or  the  greater  part  of  it;    but  it  cannot 

escape  from  the  lane  to  the  right  or  left,  and  it  is  all  delivered  into 

the  drains  or  ditches  at  the  country  end.     Is  not  then  the  lane  a 

defined  channel?      Is  there   any  doubt  as  to  the  identity  of  the 

water  which  leaves  it  at  one  end  with  that  which  enters  it  at  the 

other  ?     Is  thejre  in  this  stream,  from  its  source  to  its  discharge,  any 

breach  of  that  character  of  continuous  unity  which  enters  into  the 

legal  definition  of  a  watercourse?     Suppose  this  were  a  natural 

streani,  which  had  existed  from  the  beginning  of  the  world,  which 

flowed  between  natural  banks  until  it  reached  the  lane,  which  flowed 

between  natural  banks  again  after  it  left  the  lane,  but  this  short 

intervening  space  of  whose   bed  was  sometunes   partly  dry   and 

sometimes  wholly  flooded,  and  when  dry  was  used  as  a  footway, 

would  not  that  be  still  a  watercourse  ?     I  am  clearly  of  opinion  that, 

whatever  doubt  may  be  cast  upon  the  plaintiff's  case,  founded  upon 

the  nature  of  the  origin  of  the  stream,  there  is  none  at  all  as  to  its 

fulfilling  the  requisite  of  flowing  in  a  well-defined  channel ;   and, 

therefore,  it  is  entirely  different  from  Bosinon  v.  Taylor,  relied  on 

by  my  Brother  Baron  Fitzqebald.     And  as  it  has  flowed  in  that 

channel  for  upwards  of  twenty  years,  if  I  be  right  in  the  view  I 

have  taken  of  the  case,  it  follows  that  the  case  contains  in  it  all  the 

elements  necessary  to  show  that  the  verdict  was  in  accordance  with 

right,  and  that  this  appeal  should  be  dismissed. 

Keooh,  J. 

I  concur  with  my  Brothers  Christian  and  Hughes.  I  do  not 
consider  that  this  stream  is  deprived  of  the  character  of  a  water- 
course, in  consequence  of  its  source  being  rain-water  falling  from 
VOL.   11.  36  L 
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T.  T.  1860.  the  houfles,  and  on  the  main  street  of  Banagher ;  and,  npon  the  tvr 
^ — ^<^. '  *   dence,  I  am  of  opinion  that  this  was  a  clearly  defined  watarcooise, 

BHI8COE 

within  defined  limits ;  and,  therefore,  that  the  judgment  of  theComt 
DBOUGHT.    of  Queen's  Bench  ought  to  be  affirmed. 

PiooT,  0.  B. 

I  also  concur  in  opinion  with  my  Brothers  Christiah  and 
Hughes,  and  for  the  reasons  which  they  have  given.  I  will  odIj 
add  this  observation,  that,  in  my  opinion,  the  source  of  this  ftreia 
being  artificial  in  its  nature,  it  was  perfectly  competent  for  the 
inhabitants  of  Banagher  to  have  made  any  other  arrangement  tbej 
thought  fit  to  dispose  of  the  water,  although,  by  doing  8o»  they  mi^ 
have  withdrawn  it  from  the  parties  entitled  to  the  land  below ;  and 
I  do  not  wish  to  be  considered  to.  be  of  opinion  that  the  ownon  of 
the  land  below  could  insist  upon  the  continuance  of  the  supply. 


MONAHAN,    C.  J. 

I  am  glad  that  it  has  devolved  upon  the  othpr  Members  of  the 
Court  to  deliver  judgment  in  this  case ;  but,  after  having  given  the 
matter  every  attention  in  my  power,  I  have  no  reason  to  doobt  thai 
the  verdict  ought  to  be  upheld,  and  the  judgment  of  the  Court  of 
Queen's  Bench  affirmed. 

Judgment  afitaned. 
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H.  T.  1860. 
Queen*  i  Bench 


JOHN  SCANNELL,  Appellant; 
EDWARD  FRENCH,  Respondent. 

(Queen's  Bench.) 


Jan.  20. 


Appeal  from  the  decision  of  Magistrates  in  Petty  Sessions,  upon  a  The  dosing  up 

of  a  flat  open 

case  stated  under  the  20  &  21  Ftc,  c.  43.     It  appeared  from  the  or  gap  in  a 

ditch,  throngh 

case  that  the  respondent,  a  road  contractor,  on  the  19th  of  Novem-  which  the  oc- 

ber   1859,    served  a  notice  upon   the  appellant,   requiring   him,  ^StiLous  to 

pursuant  to  the  statute  in  that  case  made  and  provided,  within  ^    1^  '^Jle 

ten  days  to  remove  any  matter  or  thing  obstructing  or  preventing  ?*^^*  ®^  *^^" 

the  free  and  uninterrupted  flow  of  the  water  running  through  ^^^* .  ^\  ^^ 
*'  B  B     ««o,ing   into, 


and  over  the  appellant's  lands,  at,  &C.,  from  that  portion  of  the  his  said  land, 
^  »     ->        -7         ,  r  and  which  waa 

public  road  which  adjoined  and  ran  alongside  appellant's  premises,  the  only  waj 

whereby  water 
and  commencing  at,  &c.,  and  ending  at,  &c.,  whereof  the  respondent  flooding  the 

was  the  contractor.     The  appellant,  not  having  complied  with  this  ^ald°  flow  off, 

notice,  was  summoned  before  the  Magistrates  sitting  at  the  Petty  gtrn^on'w^- 

Sessions  of  Douglas,  county  of  Cork,  to  show  cause  why  such  ^  ^^^^^ 

obstruction  should  not  be  removed.    It  appeared  from  the  evidence  ^^  ^^  ^!f'' 

*^*^  c    ^2;   and, 

of  French,  the  complainant  below  (the  respondent  above),  that  he  therefore,  «i 

'^  ^  "^  '  order  of  Ma- 

had  called  upon  Scannell,  the  appellant,  to  remove  the  obstruction  gistratea    in 

Petty  Sessions, 

to  the  passage  of  the  water  off  the  road,  near  his  house,  as  being  requiring  the 

^  ^  oocapier  of  the 

the  passage  for  the  water.     That,  m  rainy  time,    the  road  was  land  to  lemore 

overflowed,  and  that,  in  consequence  of  Scannell's  neglecting  to  tion   to    the 

remove  said  obstruction,  there  was  no  other  way  for  the  water  ^^^^  \e  not 

to  flow  off  the  road  but  through  Scannell's  ground,  and  that,  if  JJ^^g^on^^ 

the  passage  required  by  the  notice  was  not  made,  the  road  would  *^^  ^^^^  ^ 

remain  overflowed.     That  the  place  where  water  formerly  ran  into 

ScannelFs  ground  was  a  flat  open  in  the  ditch,  close  to  Scannell's 

house,  and  level  with  the  road.    From  the  evidence  for  the  defence 

it  appeared  that  the  ground  of  one  Anne  Landers  lay  inside,  or 

at  the  rere  of,  and  lower  than  Scannell's,  and  that  the  water  which 
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SCANNELL 

V. 

FRENCH. 


H.  T.  1860.  ran  from  the  high  road  came  down  through  ScannelTs  knieii 
through  the  ditch  between  Scannell's  and  Landers'  land,  into  Lc- 
ders'  land ;  that  it  was  onlj  when  the  water  overflowed  in  nisy 
seasons  that  it  came  through  Scanneli's  land  into  that  of  LaDden 
That  there  was  no  drain  or  passage  for  the  water  off  the  load 
into  Scanneli's  land,  except  a  gap  in  the  ditch,  through  wbidi 
Scannell  brought  manure  for  his  land  (an  inclosed  vegetable  gv- 
den),  and  through  which,  as  well  as  other  places  in  the  ditcb, 
the  water  broke  and  flowed  in  wet  weather,  when  the  rotd  wt> 
flooded.  That  Scanneli's  house  and  land  was  the  lowest  part  of 
the  road,  and  that  the  gap  was  closed  up  hj  ScannelL  Tbe 
order  of  the  Magistrates,  dated  the  15th  of  December  1859,  ns 
as  follows: — "Ordered  to  remove  the  obstruction  to  the  passage 
"  of  the  water  off  the  high  road  complained  of,  within  ten  dap^ 
"as  required  bj  the  notice  of  the  19th  instant,  according  to 
"section  9  of  14  &  15  Vie.,  c.  92."  Scannell  appealed  from  this 
order.* 


Jelletif  for  the  appeal. 

Section  9>  par.  1,  of  14  &  15  ViCy  c.  92,  provides  for  two  eases; 
flrst,  requiring  that  the  owner  or  occupier  of  any  lands  conti- 
guous to  anj  public  road  should  scour  the  ditch  or  drain  leading 
from  such  public  road,  so  as  to  allow  the  water  to  pass  aw&j; 
and,  secondly,  prohibiting  him  from  suffering  the  passage  of  tkc 
water  to  be  obstructed,  by  leaving  any  way  or  passage  from  any  iW 


*  Note.— The  points  noted  by  the  appellant  were,  first,  that  the  order  of  tba 
Josdcee  was  not  authorieed  by  the  9th  section  of  the  14  A  15  Vie.,  e.  92,  nndertbe 
powers  of  which  the  same  pniports  to  be  made.  Secondly ;  that  tbe  order  of  tlK 
Justices  is  uncertain,  in  not  stating  the  nature  of  tbe  obstruction  thereby  reqniiv^ 
to  be  remored,  or  the  time  when,  or  the  place  at  which,  the  said  obstnictioii  vu 
caused.  Third ;  that  the  said  order  does  not  contain  in  itself  a  complete  sdjwii* 
cation  on  the  subject-matter  of  the  said  complaint,  or  state  the  nature  of  theict 
to  be  done  by  the  appellant,  Fourth ;  that,  even  assuming  that  the  notice  o!^ 
10th  of  Noyember  1859  could,  by  reference,  be  incorporated  into  the  said  oHer, 
an  order  made  in  the  terms  of  that  notice  is  not  authorised  by  the  statate  no^ 
which  the  same  purports  to  be  made.  Fifth ;  that  the  said  order  does  not  on  tk 
face  of  it  show  that  any  such  notice  or  request,  as  requinsd  by  the  statate  14  m^ 
15  Vuj,  c.  92,  was  served  upon  or  made  to  the  appellant,  previous  to  the  oskiDg 
of  the  said  ord^r. 
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into  the  adjoiniDg   lands,  or  into  his   house,  witboat  a  sufficient  H.  T.  I860, 
pipe  or  gullet  underneath  it.     Now  all  the  witnesses  concur  in      fTll—r 
stating  that  there  is  no  drain  leading  from  the  road  into  Scannell's    ^^^^^^^^ 
land,  but  that  there  were  gaps,   through  which  the   water  from      fbench. 
the  road  flowed.     This  Act  of  Parliament  is  not  directed  against 
anj  obstruction  to  the  flow  of  the  water  from  the   public   road, 
but  is  confined  to  an  obstruction  of  a  particular  kind,  by  an  owner 
or  occupier  of  adjoining  lands,  ^'making  or  having  any  way  or 
'*  passage  from  any  road  into  the  adjoining  lands,  or  into  his  house, 
''without  a  sufficient  pipe,  &c.,  underneath  it."     The  meaning  of 
this  portion  of  the  section  is,  that  when  water  runs  parallel  to 
the    road,   then,   if  its  passage  be  obstructed  by  the  party  not 
putting  a  pipe  or  gullet  under  the  way  or  passage  which  causes 
the  obstruction,  the  party  guilty  of  such  omission  is  subject  to 
the  penalty  imposed  by  the  Act. — [Lbfsoy,  G.  J.     It  appears  from 
the  evidence  that  there  was  an  opening  in  the  ditch  which  led 
from  the  road  into  Scannell's  land.] — Then,  assuming  that  such 
opening  is  a  drain,  the  contractor  should  have  required  Scannell 
to  scour  it,  under  the  former  portion   of  the  clause,  and  not  to 
remove  an  obstruction,  under  the  latter  portion. — [Lefrot,  C.  J. 
The  Act  does  not  quite  meet  this  case ;  and  it  would  be  straining 
its  language  too  much  to  hold  that  this  is  a  passage  or  way  whereby 
the  passage  of  the  water  is  obstructed,  by  not  having  a  pipe  or 
gullet  under  it.    This  is  merely  a  way  used  occasionally  by  Scan- 
nell, for  bringing  manure  to  his  garden.    In  stopping  up  this  gap, 
an  obstruction  to  the  passage  of  the  water  is,  no  doubt)  caused; 
but,  it  appears  to  me  that  the  Act  of  Parliament  does  not  provide 
for  such  a  case  as  this,  and  is  wanting  in  language  sufficiently 
ample  to  carry  out  its  probable  intention. — Hates,  J.     The  whole 
evil  would  have  been  got  rid  of,  bad  the  clause  of  the  section 
been  expressed  in  terms  somewhat  to  this  effect: — ''Any  owner 
"  or  occupier  who  shall  omit  to  scour  any  ditch  or  drain,  &c.,  or 
"  who  shall,  in  any  way,  obstruct  the  passage  of  the  water  from 
"  the  road  into  the  adjoining  lands."     This  was  evidently  the  con- 
struction which  the  Magistrates  thought  should  be  put  upon  this 
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H.  T.  1860.  section ;  for  by  their  order  they  directed  the  removal  of  the  obetroc- 
yveeii  t    enc    ^.^^  ^  ^j^^  paasage  of  the  water  off  the  high  road]. 


W,  O^Brien^  in  support  of  the  order. 

All  the  witnesses  agree  in  this,  that  this  gap  in  Scannell's  ditch 
is  the  only  passage  for  the  water  from  the  road.  What  the  Legis- 
lature evidently  intended  to  provide  against  was  the  obstruction  of 
the  passage  of  the  water,  not  the  mode  of  that  obstruction.  Statutes 
should  be  construed  so  as  to  suppress  the  mischief  against  which 
they  are  directed. — [Hatbs,  J.  The  terms  of  the  clause  of  the 
section  seem  to  me  to  point  to  the  case  of  water  running  alongside 
the  road,  and  which  may  be  obstructed  in  its  course  by  a  way  or 
passage  being  constructed  leading  from  the  road  into  the  adjoining 
lands.] — The  notice,  points  out  the  obstruction,  and  the  Act  under 
which  it  is  to  be  removed. — [Hates,  J.  No  matter  how  good  the 
notice  is,  it  is  of  no  avail  unless  the  obstruction  complained  of  comes 
within  the  Act.] — By  section  24,  no  order  made  under  the  Act 
shall  be  quashed  for  want  of  form. — [Lefrot,  C.  J.  This  is  not 
a  mere  technical  objection.  However  the  framers  of  the  Act  mij 
have  intended  to  provide  for  every  case  of  obstruction,  they  have 
failed  in  expressing  themselves  so  as  to  include  the  present  case 
within  the  Act] — This  gap  leading  into  ScanneU's  land  may  be 
considered  a  sort  of  drain. 


Lefbot,  C.  J. 

This  Act  of  Parliament,  instead  of  stopping  with  the  word 
'<  obstructed,**  in  this  clause  of  the  9th  section,  goes  on  to  spedfj 
a  distinct  kind  of  obstruction,*  within  which  that  complained  of  in 
the  present  case  does  not  fall.  The  Act  may  be  amended,  so  as 
to  embrace  obstructions  of  every  kind ;  but,  as  it  now  stands  it  is, 
in  its  terms,  confined  to  the  suppression  of  one  particular  species 
of  obstruction.  The  order  of  the  Magistrates,  therefore,  cannot 
be  sustained. 


O'Brien,  J. 

The  grand  jury  may  present  for  a  drain,  for  the  purpose  of 
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carrying  off  the  water  from  the  road,  which,   when  made,  will  H.  T.  I860. 

bring  the  case  within  the  Act;    for  then  the  owner  or  occupier 

of  the  adjoining  lands  will  be  obliged  to  scour  and  keep  it  clean. 

The  object  of  the  latter  portion  of  this  clanse  in  section  9  is  to 

prevent  the  owner  or  occupier  of  lands  adjoining  a  road  making 

a  way  or  passage  into  his  lands,  whereby  the  flow  of  the  water 

along  the  road  would  be  obstructed. 


Hates,  J.,  concurred. 

See  Re  LUtle  (Jr.  Cir.  Bep. 


THE  QUEEN,  at  the  prosecution  of  GEORGE  FETHERSTONE, 

o. 

SAMUEL  RIALL  and  W.  H.  RIALL;  and 

In  the  Matter  of  JOHN  FETHERSTONE,  an  aUeged  Lunatic.^ 

Jan.  23,  24. 

T.  Habbis,  in  the  former  of  these  cases,  on  the  2nd  of  Noyember  An  order  of 

Justices,  com- 
1859,  obtained  a .  conditional  order,    directed  to  the  said  Samuel  mitting  aper- 

Riall  and  W.  H.  Riall,  two  of  her  Majesty's  Justices  of  the  Peace  a  dangmos" 

for  the  county  of  Tipperary,  to  remove  into  this  Court  all  and  sin-  theV!k  2'yt^ 

c.  27»  and  the* 
8  &  9  Vtc.,  c  107i  is  not  valid,  unless  there  appear,  upon  thefiuse  of  the  infonnation 
nponVhich  that  order  is  founded,  fiicts  showing,  fibrst,  that  the  person  was  dis- 
coTered  and  apprehended  under  circumstances  denoting  a  derangement  of  mind ; 
secondly,  that  he  had  a  purpose  of  committing  an  indictable  offence ;  and,  thirdly, 
that  such  person  was  a  danee^us  lunatic.  It  is  no^  enough  that  there  should  ap- 
pear, on  the  face  of  the  information,  matters  from  which,  by  possibility,  the  case 
might  be  one  coming  within  those  Acts  of  Parliament ;  the  grounds  must  be  shown, 
estoblisfalng  the  several  requirements  of  those  statutes  as  facts. 

An  order  of  committal,  therefore,  of  a  person  as  a  dangerous  lunatic,  founded 
upon  informations  which  stated  that  such  person  was  found  trespassing  in  a  certain 
demesne,  of  which  he  asserted  he  was  the  lawful  possessor,  and  refiued  to  leave, 
and  violently  assaulted  those  removing  him,  and  threatened  the  owner  of  the  demesne, 
is  inntlid. 

When  a  person  is  in  custody  under  an  order  of  Justices  fitting  in  Petty  Seseume, 
the  proper  course  of  proceeding  is  not  to  apply  to  the  Superior  Court  for  a  certiorari 
to  remove^  the  order  of  Sessions,  for  the  purpose  of  quashing  it,  but  to  apply  for  a 


*  Pbbriv,  J.,  absentee 


H.  T.  1860. 
Queen's  Bench 

y , ' 

SCANNELL 

V. 

FRENCH. 
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sectio' 
tion 


^*^  ^  ^    tfjiy  1859,  was  not  warranted  by  any  information  swon 
t4i^  ^  ggid  Justices,  as  required  by  the  statute  in  such  cik 
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^'tjons,  warrants,  committals,  orders,  and  l 
'^\y^\j0gs  taken  or  made  by  or  before  said  Justictt, 

-  /^^'[ji^    ffoe  John  Fetherstone,  an  alleged  lunatic,  on  or 

f       '^^^\j^^ 
If  .^';l^^'^/«flnary  1859,  in  order  that  same  may  be  quashed, 

f^"^^*^  ^ibat  the  committal,  signed  by  said  Justices,  on ti» 

^^  ^  provided. 

ibe  latter  of  these  causes,  T.  ffarrisj  on  the  same  daj,  sl» 
/n  •*' 

.0^  a  conditional  order  for  a  writ  of  habeas  corpus^  directed  to 

he  ke^P^^  ^^  governor  of  the  Clonmel  District  Lunatic  Asjlom,  io 

the  county  of  Tipperaiy,  commanding  him  to  have  before  this  Coon 

the  body  of  the  said  John  Fetherstone,  together  with  the  daj  and  nose 

of  his  detention.     It  appeared  that,  on  the  19th  of  January  1859.  tk 

said  John  Fetherstone  having  been  fonnd  by  Ralph  Osborne,  Esq^ 

trespassing  in  his  demesne,   as  was   his  constant   habit,  under  i 

delusion  that  the  demesne  was  his  own,  and  having  been  requested 

by  Mr.  Osborne  to  leave  the  grounds,  the  said  John  Fetherstone 

refused,  stating  that  he  was  the  lawful  possessor ;  and  upon  Patrick 


^t  of  habeaa  corpuB,  upon  the  retam  to  which  the  seyeral  docaments  in  the  case 
^,  necessarily,  be  before  the  Court. 

A  certiorari  will  not  be  granted,  where  a  person  is  in  costodj  in  a  Lunatic  Asrlam 
Qjider  the  warrant  of  the  Lord  Lieutenant ;  he  being  entitled,  under  the  8  &  9  Ktc, 
c.  107f  to  be  discharged,  upon  its  being  certified  to  the  Lord  Lieutenant,  as  required 
by  that  Act,  that  such  person  has  become  of  sound  mind,  or  has  ceased  to  be,  or  if 
not,  a  dangerous  lunatic. 

'  The  application  for  a  certiorari  must  be  made  by  the  person  complaining  of  the 
order  sought  to  be  brought  up  for  the  purpose  of  being  quashed,  and  cannot  be  made 
by  anotiier  person  in  his  behalf. 

Where  a  person  committed  as  a  dangerous  lunatic  allowed  two  Assizes  and  two 
Quarter  Sessions  to  pass,  after  his  committal,  without  making  any  application  to 
those  tribunals  for  his  discharge,  and  a  period  of  between  nine  and  ten  months  to 
elapse  between  his  comipittal  and  his  application  to  the  Court  of  Queen's  Bench, 
this  is  such  laches  and  delay,  on  the  part  of  the  applicant,  as  precludes  him  from 
obtaining  a  certiorari* 

Semble. — That  although  delay  in  applying  for  a  certiorari  will  not,  per  m,  be  a 
ground  for  refusing  to  grant  the  application,  yet  there  may  be  circumstances  under 
'vriiich  it  becomes  an  important  matter  to  be  taken  into  consideration. 

Where  Magistrates,  by  defectively  and  carelessly  discharging  duties  cast  upon  them 
by  Act  of  Parliament,  lay  the  foundation  for  an  application  to  the  Superior  Coortt 
they  will  not  be  allowed  the  costs  of  such  proceedings. 

A  motion  for  the  writ  of  Habeas  corpus  ordered  to  stand  OTer«  until  the  penKm  in 
custody  (alleged  to  be  a  dangerous  lunatic)  had  been  examined  by  medical  men, 
approred  of  on  behalf  of  such  person  and  the  Crown,  to  ascertain  whether  he  was 
then  a  dangerous  lunatic,  or  only  labouring  under  a  harmless  delosion. 
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Ryan  and  Mr.  Osborne's  gardener  attempting  to  remove  him,  he  H.  T.  1360. 
violently  assaulted  them  both.  Upon  the  same  day  informations  were  ^**f  ^ 
sworn  by  Mr.  Osborne  and  the  said  Patrick  Ryan,  before  the  said  ''°*  Wbbn 
Samuel  Riall  and  W.  H.  Riall,  local  Magistrates,  whereupon  the  said  biall. 
Samuel  Riall  and  W.  H.  Riall  committed  the  said  John  Fetherstone 
to  Clonmel  gaol,  as  a  dangerous  lunatic.  The  informations  and  com- 
mitment were  as  follows: — The  information  of  Ralph  Osborne,  Esq.; 
'^  Saith  the  complainant  was  walking  in  his  demesne  at  Newtown,  in 
<<  the  county  of  Tipperary,  with  Sir  John  Keane,  Bart,  and  others, 
"  when  the  defendant  John  Fetherstone,  on  being  asked  to  leave  the 
^^  grounds  he  was  trespassing  on,  refused,  saying,  at  the  same  time, 
*'  he  was  the  lawful  possessor ;  on  assistance  arriving,  which  I  sent 
'*  for,  he  again  refused  to  leave  the  ground,  and  Patrick  Ryan  and 
"  the  gardener  arresting  him,  he  violently  assaulted  both,  and  kicked 
'*  Ryan  in  the  mouth.  He  also  threatened  the  compkinant.*'  The 
information  of  Patrick  Ryan— "Saith  he  is  employed  by  Ralph 
''  Osborne,  Esq.,  of  Newtown,  in  the  county  of  Tipperary.  Saith 
"  that  on  this  day,  the  14th  of  January  1859,  he  was  at  his  employ- 
"  ment  at  Newtown  above  named,  when  Mr.  Osborne  called  upon 
**  him  to  remove  a  man  named  John  Fetherstone,  who  had  come  into 
^  said  gronnds  of  Newtown,  and  would  not  leave  the  the  premises 
*'  when  called  upon  so  to  do ;  that  he,  said  Fetherstone,  refused  to 
"  leave,  and  informant  then  gently  caught  hold  of  him  to  remove 
''  him ;  that  said  Fetherstone  then  assaulted  informant,  by  kicking 
"  him  with  the  heel  of  hia  shoe  .in  the  mouth.**  The  commitment, 
dated  the  14th  of  January  18599  ^a^  ^  follows:—  * 

"CoimtfofTippenrf,        ^      "By  two  or  more  Justices  of  the 

*Q^^ J   "  Peace,  in  and  for  the  said  county  of 

*'  Tipperary To  the  Governor  of  the  gaol  of  Clonmel. — Whereas 

*' Ralph  Osborne  has  sworn  informations  before  us,  stating  facts 
"  from  which  it  appears  that  John  Fetherstone  has  been  discovered 
"  and  apprehended  under  circumstances  denoting  a  derangement  of 
'*  mind,  and  a  purpose  of  oommitting  an  indictable  crime ;  that  is  to  say, 
*'  on  the  day  he  went  to  Newtown  Anner,  county  of  Tipperary,  the 
**  property  of  Ralph  Osborne,  anh  claimed  same  as  his  own,  and 
**  thivatened  to  injure  said  Ralph  Osborne,  and  did  assault  Patrick 
VOL.  11.  36  L 
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H.  T.  I860.  "Ryan  and  the  gardener:    and  whereas  we  have  called  to  our 
*^  assistance  John  W.  Dowsley,  Esq^  being  a  legally  qualiSed  anr- 
''  geon  and  medical  doctor,  and  in  view  and  examination  of  the  said 
''John  Fetherstone,  and  on   the  information  of  the  aaid    Balph 
'*  Osborne  and  Patrick  Bjan,  we  are  satisfied  that  the  ssdd  John 
«<  Fetherstone  is  a  dangerous  lunatic — these  are,  therefore,  in  het 
**  Majest/s  name,  to  charge  and  command  you  to  receive  and  detain 
"  in  your  custody,  in  the  said  gaol  of  Clonmel,  the  body  of  the  said 
'*  John  Fetherstone,  and  safely  to  keep,  until  he  shall  be  remoTed 
*'  to  the  proper  Lunatic  Asylum,  or  otherwise  discharged  by  the  due 
*'  course  of  law ;  and  for  your  so  doing  this  shall  be  your  auffieient 
"warrant  and  authority."     The  usual  medical  certificate  accom- 
panied this  order  of  commitment.      The  said  John  Fetheistone 
remained  in  Clonmel  gaol  until  the  4th  of  March  1859}  when  he  was, 
by  the  Lord  Lieutenant's  warrant,  removed  to  the  District  Lunatic 
Asylum  at  Clonmel.     The  conditional  orders  above  mentioned  were 
obtained  on  the  affidavit  of  George  Fetherstone,  the  father  of  the 
said  John  Fetherstone ;  but,  as  the  Court  did  not  allow  the  affi- 
davits in  the  case  to  be  opened,  except  so  far  as  to  give  Mr.  Osborne 
and  the  governor  of  the  District  Lunatic  Asylum  the  opportunity 
of  answering  certain  charges  made  against  them  in  the  affidavit  of 
George  Fetherstone,  it  is  only  necessary,  for  the  purposes  of  this 
report,  to  state  that  portion  of  the  affidavit  of  George  Fetherstone 
which  accounted  for  the  delay  in  not  sooner  applying  to  the  Court 
He  stated  that,  ten  days  after  the  committal  of  his  son  to  gaol,  he 
employed  a  solicitor  to  take  the  necessary  proceedings  to  have  the 
matter  brought  forward  at  the  next  Spring  Assizes ;  and  that,  by 
the  neglect  of  the  solicitor,  no  proceedings  were  taken.    That  in 
April  1859,  he  employed  anqther  solicitor,  and  went  to  Dublin  for 
the  purpose,  but  from  the  expensive  mode  of  proceeding  adopted  by 
him,  he  apprehended  his  inability  to  bear  the  expense  of  same,  and 
was  obliged  to  withdraw  from  him.    That  he  then  forwarded  two 
memorials  to  the  Lord  Lieutenant,  and,  haying  received  a  reply  to 
the  last,  which  was  unsatisfactory,  he  saw  the  necessi^  of  taking 
proceedings  in  the  Superior  Courts ;  and  that,  from  his  close  appli- 
cation to  business,  he  was  unable  to  employ  his  present  solicitor 
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before  the  close  of  the  sammer.    That  he  had  done  everything  in  H.  T.  I860, 
hie  power,  or  that  his  means  enabled  him,  to  have  the  necessary 
steps  taken,  with  as  little  delay  as  possible,  to  have  his  son's  case 


THE    QUSBir 

investigated.  biall. 


BrewHer  (with  him  R,  J.  Lane  and  C  Shaw)  showed  canse 
against  the  conditional  orders. 

The  conditional  order  for  the  eertiorari  is  misconceived.  The  8  &  9 
Fie.,  c.  I07j  s.  10,  requires  that  the  informations  shall  be  returned 
to  the  Clerk  of  the  Crown ;  so  that  this  conditional  order  should 
have  been  upon  the  Clerk  of  the  Crown  of  the  county  of  Tipperary. 
The  difficulty  will  be,  that  this  is  an  order  directed  to  the  Justices, 
which  they  cannot  obey,  because  they  cannot  remove  those  docu- 
ments out  of  the  custody  of  the  Clerk  of  the  Crown.    The  committal 
of  John  Fetherstone  took  place  upon  the  14th  of  January  1859.    No 
application  is  made  to  the  Court,  for  his  discharge,  until  Michaelmas 
Term  1859.      The  certificate  of  the  doctor,  which  accompanies  the 
committal,  states  that  Fetherstone  is  a  lunatic,  dangerous  to  himself 
and  others.     The  affidavits  of  Messrs.  Riall,  Osborne  and  Sir  J. 
Keane  are  only  opened  to  refute  the  imputations  cast  upon  them 
in  the  affidavit  of  6.  Fetherstone,   the  father  of  J.  Fetherstone. 
Now  as  to  the  sufficiency  of  the  informations : — ^Under  the  1  &  2 
Ftc,  c.  27,  s.  1,  it  was  not  necessary  that  there  should  be  any  infor- 
mation in  writing  or  upon  oath ;  it  would  have  been  sufficient  had 
the  committal  stated  that,  upon  personal  view  by  the  Justices,  they 
had  been  satisfied  that  the  party  was,  at  the  time,  a  lunatic ;  and 
that  he  was  apprehended  under  circumstances  calculated  to  raise 
suspicion  that  he  had  a  purpose  of  committing  an  indictable  offence. 
That  Act  was  altered  by  the  8  &  9   Ktc.',  c.  lOT,  under  which  the 
Justices  cannot  commit  a  party  unless  on  the  oath  of  one  or  more 
person  or  persons,  stating  facts  from  which  it  should  appear  to  the 
Justices,    first,,  that  such  party  was  discovered  and  apprehended 
under  circumstances  denoting  a  derangement  of  mind ;   secondly, 
and  a  purpose  of  committing   some  crime  for  which  he  might  be 
indicted ;  and,  thirdly,  that  he  is  a  dangerous  lunatic.     The  word 
^^  denoting  **  must  be  read  as  governing  the  entire  sentence  thus, 
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H*  T.  1860.  the  pencm  must  be  dieooTered  and  ^iprehended  under  circomstutoa 
denoting  a  derangement  of  mind,  and  denoting  a  purpose  of  com- 
mitting  a  crime,  &c.,  and  denoting  that  he  is  a  dangerous  Iniotk. 
The  question  then  is,  do  these  informations  oomply  with  the  statute, 
and  state  facts  which  denote  these  three  things  ?  Ab  to  whether  the 
facts  disclosed  bj  these  informations  denote  a  derangement  of  miod, 
that  is  a  question  for  the  Justices,  and  the  Court  will  give  credit  to 
their  discernment  and  bona  Jidee.  The  fact  that  a  man  beUeveB  be 
is,  and  claims  to  be,  the  lawful  possessor  of  another  man's  propertj, 
clearly  denotes  a  derangement  of  mind.  Then  that  he  had  a  pur- 
pose of  committing  an  indictable  offence,  his  violent  assault  npoD 
Patrick  Rjan  sufficiently  denotes  that;  and  that  he  is  a  dangeroos 
lunatic,  it  is  expressly  stated  in  Mr«  Osbome'e  informatioD,  that  J. 
Fetherstone  threatened  him.  These  informations,  therefore,  are 
quite  in  accordance  with  the  statute.  Again,  a  commitment)  u 
this  is,  for  safe  custody,  to  prevent  the  person  doing  mischief  to 
others,  ia  not  construed  so  strictly  as  a  conviction  or  conunitmeirt 
in  execution  would  be :  7%e  King  v.  Ocurlag  (a).  The  8^9^ 
c.  107,  is  cumulative,  rendering  something  more  necessary  to  be 
done  than  was  required  by  the  1  &  2  Fie.,  c  27,  which,  how- 
ever, still  remains  in  full  force.  The  two  statutes  are,  tfaerefore, 
to  be  read  together;  and,  as  these  informations  sufficiently  cooplj 
with  their  requirements,  the  Court  will  not  be  astute  to  find  defeett 
in  them,  and  thereby  deprive  all  the  Queen's  subjects  of  the  pro- 
tection intended  to  be  afforded  them  by  those  statutes.  As  to  the 
conditional  order  for  the  kabeae  eorpui  i  if  the  Court  be  BBiM 
that  this  person  is  now  a  dangerous  lunatic,  the  Court  will  not  order 
him  to  be  brought  up :  Bex  v.  Ciarke  (b).  The  Lord  lieutenant's 
warrant,  transferring  J.  Fetherstone  from  gaol  to  the  Lunatic  AsjhJBh 
is  dated  the  4th  of  March  1859-  Applications  were  made  to  the 
Lord  Lieutenant  for  his  discharge ;  but  medical  men  having  ex- 
amined him,  and  being  of  opinion  that  he  should  not  be  allowed  to 
go  at  large,  these  applicaUons  were  unsuccessful ;  and,  under  these 
circumstances,  the  Court  will  hesitate  before  it  order  this  persoato 
be  brought  up  to  be  discharged. 

(a)  7  B.  &  C.  669.  (h)  3  Bvrr.  1962. 
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Whiteside  (with  him  T.  Harris)^  for  the  oonditional  order.  H.  T.  1860. 

Qiteen'M  Bench 
The  informationB  are  bad  in  point  of  law,  as  is  also  the  order  of     ^ ' 

THE    QUSBN 

commitment.      The  1  ds  2  Vic.^  c.  27»  did  not  require  any  informa-  ^^ 

tion  apon  oath ;  hot  the  Magistrates,  having  got  a  doctor's  certificate,        biall. 
could  commit  upon  their  own  view  of  the  person  alleged  to  be  a 
lunatic.    Then  came  the  8  &  9  Fife.,  c.  107,  which  is  a  negative 
statute,  and  prohibits  the  committal  of  any  person  as  a  lunatic, 
unless    there   appear   upon  oath  facts^  first,   denoting  a  derange- 
ment of  mind ;  secondly,  a  purpose  of  committing  some  crime  for 
which,  if  committed,  such  person  would  be  liable  to  be  indicted ; 
and,  thirdly,  that  such  person  is  a  dangerous  lunatic.    The  person 
must  be  a  dangerous  lunatic ;  and  the  instances  given  by  Lord  Ten- 
terden,  in  The  King  v.  Gouriay{a)f  show  what  acts  he  considered 
as  indicating  that  a  man  was  a  dangerous  lunatic.    The  Court  can 
only  ascertain  from  the  informations  whether  there  are  facts  dis- 
closed which  warrant  the  Magistrates  in  committing  under  these 
statutes.    The  penson,  at  the  time  of  his  committal,  must  be  shown 
to  be  a  dangerous  lunatic ;  for  example,  if  he  have  supplied  himself  . 
with  arms  for  the  purpose  of  committing  some  crime ;  he  must  have 
the  purpose  in  his  mind,  and,  unless  that  be  shown,  he  cannot  be 
committed  as  a  dangerous  lunatic  Nor  is  this  all ;  for  not  only  must 
it  be  shown  that  he  has  a  purpose  of  committing  an  indictable  ofience, 
and  that  he  is  a  dangerous  lunatic,  but  there  must  also  appear  facts 
denoting  a  derangement  of  mind.    There  is  no  aflBdavit  firom  the 
doctor,  ther^  is  merely  his  certificate  as  to  the  state  of  this  man's 
mind ;  that  is  not  sufficient ;  at  all  events,  it  should  state  the  facts 
upon  which  he  formed  his  opinion:  In  re  FeU{h\  which  was  a 
decision  upon  the  8  &  9    Fife,  c«  ioo,  s.  46,  the  English  Act : 
Shelf.  Lun.,   p.  670.     The  case   of  The  King  v.   Gouriap  (c) 
is  distinguishable  from  the  present  case.     That  case  was  decided 
upon  the  39  &  40  G.  3,  c.  94,  s.  3,  which  was  very  difierent 
from  the  8  &  9  Fife.,  c.  107»  because,  under  the  earlier  Act,  the  Jus- 
tice, if  he  thought  fit,  might  commit  the  person  brought  before  him 
as  a  dangerous  person  suspected  to  be  insane  9  whereas,  under  the 

(a)  Supra.  (6)  3  D.  &  L.  381,  384. 

(c)  Supra* 
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H.  T.  1860.  latter  Act,  the  Justice  cannot  commit  unless  upon  information  opoB 

Que9M*$Bem:k        ^  r  r« 

w-v '     oath.    It  is  said  that  threats  have  been  uttered  and  letters  written 

THB    QUXEN 

^^  by  J.  Fetherstone;   bat  it   is  not]  stated  what  those  threats  tre, 

BiALL.       nor  are  any  of  the  letters  set  out,  as  they  should  have  been :  He 
Queen  v.  Dunn  (a). 

The  meaning  of  the  8  &  9  Vie.,  c.  107,  is,  that  the  person  had 
a  previous  purpose  in  his  mind,  of  committing  some  indictable 
offence*  The  fact  of  this  man  refusing  to  leave  the  ground,  and 
saying  he  was  the  owner  of  the  property,  does  not  make  him  a 
dangerous  lunatic.  The  Legislature  has  purposely  used  the  word 
"  dangerous,"  to  shut  out  the  case  of  a  person  labouring  under  a  de- 
lusion.: *(.^A11  that  appears  from  the  informations  is,  that  this  man 
was  found  walking  in  the  demesne  of  Mr.  Osborne,  that  he  refiued 
to  leave,  and  that,  in  making  him  do  so,  a  scuffle  ensued.  As  to 
the  order  of  commitment,  when  a  statute  requires  that  there  Atli 
be  informations,  the  order  of  commitment  must  be  in  conformitj 
with  the  informations.  The  Court  cannot  look  beside  the  informi- 
tions;  and  as  the  jurisdiction  of  the  Magistrates  is  derived  fitxn, 
and  rests  solely  upon,  their  complying  with  the  requirements  of  this 
Act  of  Parliament,  unless  the  informations  disclose  facts  showisg 
'  the  existence  of  the  three  things  required  by  the  Act,  they  have  no 
power  to  commit  this  man  as  a  dangerous  lunatic. 

Lawson  (with  him  C  R.  Barry\  for  the  Crown,  suggested  that 
as  John  Fethersone  was  in  custody  in  the  Lunatic  Asylum,  undff 
the  warrant  of  the  Lord  Lieutenant,  and  as  a  mode  was  pointed 
out  by  the  Act  by  which  he  could  obtain  his  discharge,  before  the 
Court  was  called  upon  to  grant  the  habeas  corpus  the  usual  coone 
was,  to  have  an  investigation  into  the  state  of  mind  of  the  penoo 
in  custody :  Rex  v.  Turlington  (Jb)  ;  Ex  p.  Carpenter  (c). 

7.  Harris,  with  Whiteside. 

The  warrant  of  the  Lord  Lieutenant  being  founded  upon  the 
order  of  commitment,  if  that  be  bad  the  warrant  must  also  i^ 

(a)  12  Ad.  &  EL  559.  (b)  2  Bur.  1115. 

(c)  Sm.  ft  Bat.  81, 82. 
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to  the  ground ;  and  it  is  the  province  of  this  Court,  if  it  find  a  H.  T.  I860. 

person  in  illegal  custody,  or  that  he  has  heen  removed  to  another     ^,__^ 

custody,  to  grant  the  habecu  corpus.     Then,  as  to  the  eeriiorari^  ^ 

the  requisites  of  the  8  &  9  Vie.,  c  107)  mentioned  by  Mr.  Jfhitestdet  biall. 
must  be  strictly  complied  with.  The  question  is  not  whether  this 
man  is  now  a  lunatic,  but  whether  he  is  a  dangerous  lunatic. — 
[LsFSOT,  C.  J.  Supposing  that,  at  the  time  the  conditional  order 
was  obtained,  he  was  not  a  dangerous  lunatic,  yet,  if  he  be  so  now, 
we  will  not  grant  the  habeas  corpus  to  bring  him  up  to  be  dis- 
charged, because  the  Magistrates  could  immediately  re-commit  him. 
Where  it  is  incumbent  that  the  Court  should  be  informed  of  the 
state  of  a  man's  mind,  it  never  acts  until  his  state  of  mind  is  ascer- 
tained. As  to  the  part  of  your  motion,  therefore,  which  relates 
to  the  habeas  corpus,  perhaps  the  most  satisfactory  course  would 
be  to  let  it  stand  over  until  the  state  of  this  man's  mind  be  as- 
certained by  the  examination  of  two  medical  men,  one  to  be  named 
by  you,  and  the  other  to  be  named  by  the  Crown]. — There  can 
be  no  objection  to  that,  according  to  the  cases  cited  by  Mr.  Lawson  ; 
but  the  examination  should  be  confined  to  the  ascertaining  whether 
this  man  is  a  dangerous  lunatic ;  for  the  statute  does  not  authorise 
his  being  kept  in  confinement  unless  he  be  a  dangerous  lunatic. — 
[Lefbot,  C  J.  I  think  that  the  object  of  the  examination  should  be 
to  ascertain  whether  the  man  is  a  dangerous  lunatic,  or  merely 
labouring  under  a  harmless  delusion ;  and  for  that  purpose  we  will 
direct  all  the  information  that  can  be  given  by  the  officers  of  the 
Lunatic  Asylum  (who  must  be  presumed  to  be  the  persons  best 
qualified  to  know  all  about  him)  to  be  afforded  to  the  medical 
men,  to  assist  them  in  forming  their  opinion  as  to  his  state  of 
mind.  It  would  also  be  desirable  that  a  medical  man  who  attended 
him,  or  on  a  former  occasion  examined  him,  should  be  associated 
with  the  medical  men  who  are  to  make  this  examination,  as  he 
must  be  supposed  (assuming  he  is  a  competent  person)  to  be  better 
able  to  judge  of  his  state  of  mind  than  a  stranger  could  be.] — 
There  can  be  no  objection,  provided  he  be  a  person  n^t  influenced 
by  local  prejudices. — [Lefrot,  C.  J.  Now  as  to  the  part  of  the 
motion  which  relates  to  the  certiorari,  it  seems  to  us  that  there  is  this 
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H.  T.  1860.  difBculty  in  your  way,  what  ioeut  standi  has  the  present  appli- 
^— ^     cant? J — He  appears  as  the  father  and  next  friend  of  his  sod, 

TKE    QU£SN       _ 

^^  who^  being  confined  in  a  Lnnatie  Asylam,  is  rendered  incapable  of 

MAix.  applying  himself. — [Lbfkot,  C.  J.  The  Court  will  entertain  tbe 
application  of  a  father,  or  even  of  a  stranger,  to  enable  a  person 
in  custody  to  assert  his  liberty  and  his  right  to  a  writ  of  hahw 
corpuif  but  it  is  otherwise  in  the  case  of  a  eertiarari,'] — Not  vha 
the  object  of  the  eertiarari  is  to  procure  the  discharge  of  the  partj 
from  custody.  As  to  the  delay  in  applying  to  the  Court;  Jobn 
Fetherstone  was  removed  to  the  Lunatic  Asylum  under  the  Lori 
Leiutenant's  warrant  of  the  4th  of  March ;  therefore,  the  jurisdic- 
tion of  the  Judge  of  Assise  and  the  Chairman  of  Quarter  SessioBS 
ceased ;  and  the  affidlivit  of  his  father,  Gr.  Fetherstone,  shows  tbtt 
he  used  all  the  means  in  his  power  to  obtain  the  liberation  of  hb 
son,  before  applying  to  this  Court. 

Lane  and  C.  Shaw^  in  reply. 

Assuming  that  the  conditional  order  for  the  certiorari  is  properlf 

directed  to  the  Justices,  it  would  be  of  no  use,  the  commitment  being 

f. 
now  spent ;  for  it  requires  the  governor  of  the  gaol  to  keep  him  in 

safe  custody  until  he  is  removed  to  the  proper  Lunatic  Asylom,  or 
otherwise  discharged  in  due  course  of  law ;  he  has  been  removed 
to  the  proper  Lunatic  Asylum,  where  he  is  now  detained  onder  the 
Lord  Lieutenant's  warrant,  and  from  Which  custody  the  Act  poioti 
out  the  mode  of  his  obtaining  his  discharge.  But  all  that  is  soagbt 
by  the  certiorari  will  be  obtained  upon  the  motion  for  the  kaiheoi 
corpus,  when  all  these  documents  will  be  brought  before  theCoort; 
indeed,  habeas  corpus  is  the  proper  mode  of  proceeding:  TheBs^ 
V.  Bowen  (a) ;  Grady  Sf  Scotland,  Or.  Prac.,  p.  137.  Bat  farther, 
the  applicant  is  precluded  by  his  own  laches  and  delay  from  ob- 
taining the  certiorari  ;  a  writ,  the  granting  of  which  being  in  tfae 
discretion  of  the  Court,  although  delay  alone  may  not  be  a  gnxuio 
for  refusing  it,  yet  it  is  an  element  which  influences  the  Coort  n 
exercising  its'  discretion.  In  the  case  of  Regina  v.  ike  Committwnef^ 
of  the  Tower  HamieU  (6),  the  certiorari  was  refused,  on  the  poaoi 

{a)  5  T.  R.  156.  158.  (*)  7  Jw.,  769. 
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of  delaj.  Here,  Fetherstone  was  committed  on  the  14th  of  January ;  H.  T.  1860. 
his  case  might  have  been  brought  forward  at  the  ensuing  Spring    ^!!^,^!!!f 
Assizes;    then  follow  the  Quarter   Sessions,    then  the  Summer  ^^^   WBbn 
Assizes,  then  another  Quarter  Sessions  $  and  yet  the  first  application       biaix. 
to  this  Court  is  not  made  until  November  last.    This  application, 
too,  is  not  made  by  the  party  interested,  but  by  a  stranger ;  and 
although  the  Court  will  grant  a  habeas  eorpui  on  the  application  , 

of  any  one,  there  is  no  instiance  of  their  granting  a  certiorari  on 
such  an  application  as  this. 

Lbfbot^  C.  J. 

This  case  comes  before  the  Court  upon  a  conditional  order  for  a  •/«»•  24. 
writ  of  habeas  eorpuij  to  have  John  Fetherstone  brought  up,  and 
discharged  from  the  custody  of  the  keeper  of  the  Clonmel  District 
Lunatic  Asylum ;  and  also  upon  a  conditional  order  to  remove  into 
this  Court  the  informations,  warrants  and  orders  made  by  two 
of  the  Justices  isf  the  county  of  Tipperary,  under  which  the  said 
John  Fetherstone  was,  in  the  first  instance,  committed  to  gaol,  and 
from'  whence  he  was.  removed  to  the  Lunatic  Asylum,  in  xvder  to 
have  them  quashed.  The  order  upon  which  the  said  John  Fether- 
stone was  originally  Committed  was  an  order  made  by  two  Magis- 
trates, grounded  upon  two  Acts  of  Parliament,  the  \&2  Vie.,  c.  27, 
and  the  8  &  9  Ftc,  c.  107.  We  are  clearly  of  opinion  that,  taking 
the  provisions  of  both  these  Acts  together,  a  valid  order  of  com-* 
mittal  cannot  be  made,  unless  there  appear,  upon  the  face  of  the 
information  upon  which  that  order  is  founded,  facts  sufficient  to 
show  that  the  three  things  mentioned  in  the  statutes  concur.  These 
three  things  are,  first,  that  the  person  should  be  discovered  and 
apprehended  under  circumstances  denoting  a  derangement  of  mind ; 
secondly,  with  a  purpose  of  committing  some  crime  for  <  which, 
if  committed,  such  person  would  be  liable  to  be  indicted ;  and, 
thirdly,  that  such  person  is  a  dangerous  lunatic.  It  is  not  enough 
that  there  should  appear  on  the  face  of  the  information  matters 
from  which,  by  possibility,  the  case  might  be  one  coming  within 
the  Acts.  The  grounds  must  be  shown,  establishing  these  several 
requirements,  as  facts.  The  amendment  introduced  by  the  latter 
VOL.  11.  37  L 
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H.  T.  I860.  Act  was  introduced  purposelj,  in  order  to  protect  the  sobjects  of 
the  reahn  from  the  danger  to  whidh  they  were  exposed  voder 
the  former  statute;  which  was  this,  that  a  person  might  hkit 
been  taken  up  and  committed  to  gaol,  or  to  a  lunatic  asjlon, 
and  there,  perhaps,  imprisoned  for  life,  without  knowing,  or  hsTing 
an  opportunity  of  knowing,  the  grounds  upon  which  that  ordff 
of  commitment  was  made.  The  amendment  introduced  bj  tke 
latter  Act  made  a  proper  and  rational  provision  to  guard  agiiost 
this,  which  appears  to  have  been  an  intolerable  grieyance--a  Tast 
public  mischief,  most  dangerous  to  the  liberty  of  the  Queen's  lub- 
jects.  In  this  case,  we  are  clearly  of  opinion  that  there  does  not 
appear  upon  the  face  of  these  informations,  on  which  the  order 
of  committal  has  been  grounded,  sufficient  to  satisfy  us  tbst  the 
requisitions  of  th^  statutes  have  been  complied  with ;  and,  there- 
fore, did  the  case  turn  simply  and  merely  upon*  the  yaliditj  of 
this  committal,  we  should  be  of  opinion  that  we  could  not  detAin 
this  person  in  custody,  under  an  order  of  committal  founded  upon 
such  informations.  But  the  application  to  the  Court  to  grtnt  i 
certiorari,  for  the  purpose  of  quashing  these  proceedings,  ii  sot 
a  matter  of  course.  When,  however,  the  liberty  of  the  persoQ 
is  involved,  and  when  it  is  necessary  that  the  proceedingi  in 
the  Court  below  should  be  brought  up,  in  order  that,  if  the 
Court  be  of  opinion  that  the  person  is  detained  illegally,  thej 
may  be  quashed,  and  the  person  discharged  from  that  iQegal 
custody,  in  such  case  the  Court  will  allow  the  writ  of  eertioran 
to  issue.  Here,  however,  no  such  necessity  exists ;  indeed  it  ii 
not  the  proper  course,  according  to  the  opinion  of  Lord  Kenyoni 
in  the  case  of  Rex  v.  Bowen  (a),  already  cited,  in  which  he  MP 
that,  where  an  order  of  Sessions  involves  the  liberty  of  the  partf, 
the  proper  mode  of  obtaining  relief  is,  not  to  apply  for  a  eertiorori 
to  remove  the  order  of  Sessions,  for  the  purpose  of  quishing 
it,  but  for  a  habeas  eorputj  '^  on  a  return  to  which  the  c&Qse 
"  of  commitment  would  be  specified  ;  and  upon  those  the  Coart 
'<  would  be  enabled  to  form  an  opinion  whether  or  not  those 
'<  causes  were  sufficient  to  justify  his  detention."     In  that  case, 

(a)  5  T.  R.  156,  158. 
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although  Lord  Keojon  did  permit  the  question  of  the  granting  H.  T.  1860. 
the  eeritarart  to  be  argued,  yet  his  opinion  elearlj  was,  that     ' ^ ' 

THS    OnSEN 

the  proper  course  of  proceeding  was  by  writ  of  habeas  corpus^  ^^ 

upon  the  return  to  which  the  several  documents  in  the  case  biaiiL. 
would  necessarily  be  brought  before  the  Court.  Besides  this,  there 
are  other  grounds  upon  which  the  certiorari  must  be  refused. 
The  person  on  whose  behalf  this  application  is  made  is  now  in 
custody  in  the  Lunatic  Asylum,  under  the  warrant  of  the  Lord 
Lieutenant ;  but  he  is  entitled  to  his  liberty  under  the  latter  Act 
of  Parliament,  upon  its  being  certified  to  the  Lord  Lieutenant,  by 
two  physicians  or  surgeons,  or  a  surgeon  and  physician,  that  he 
has  become  of  sound  mind,  or  has  ceased  to  be,  or  is  not,  a  dan- 
gerous lunatic.  It  is  unnecessary  for  him,  therefore,  to  pursue 
any  other  remedy.  He  is  entitled  to  and  must  obtain  his  liberty, 
if  it  be  so  certified  that  he  is  of  sound  mind,  and  is  not  a  dan- 
gerous lunatic.  The  Court  might  again  stop  here,  and  upon  this 
ground  refuse  to  grant  the  certiorari  ;  but  there  is  another  ground, 
namely,  that  the  application  for  the  certiorari  is  made  by  a  person 
who  has  no  locus  standi  in  this  Court  for  that  purpose.  Whatever 
may  have  been  done  upon  an  application  for  a  habeas  corpus  on 
behalf  of  a  lunatic,  we  have  never  known  that  principle  to  have 
been  extended  so  as  to  allow  a  person  to  apply  on  behalf  of 
another  for  a  writ  of  certiorari.  Another  reason  why  we  should 
refuse  to  grant  the  writ  of  certiorari  in  this  case  is  the  delay, 
and  the  repeated  opportunities  which  the  party  has  had  of  getting 
rid  of  what  now  appears  to  be  an  order  of  commitment  founded 
upon  illegal  informations.  The  case  was  duly  returned  at  the 
Assizes  for  the  county  in  which  the  commitment  took  place ;  and, 
of  course,  the  name  of  the  party,  so  committed  and  being  in  gaol, 
must  have  appeared  in  the  Judge's  calendar  at  the  first  Assizes 
after  such  commitment.  The  party  in  ci|stody  then  had  an  oppor- 
tunity of  questioning  the  legality  of  this  c<Mnmitment,  and,  upon 
showing  its  illegality,  might  have  obtained  his  discharge ;  nay,  it 
would  be  the  duty  of  the  Judge  to  discharge  him.  In  addition 
to  this,  application  might  have  been  made  at  the  very  next  Quarter 
Sessions.     The  Summer  Assizes  come  round|  and  we  find  him  still 


292  COMMON  LAW  BBPOBTS. 

H.  T.  186D.  remaiiiing  in  gaol  under  the  original  order  of  oommitment;  again 

w— >. f     hia  name  nppeara  in  the  Judge's  ealendar,  and  another  (^portnnitj 

^  ocourred  of  applying  for  his  discharge.    Another  Qoarter  SesBio&s 

BiALL.  took  place,  and  again  he  might  have  applied  for  his  discharge. 
This  opportunity  is  also  allowed  to  pass ;  and  the  ficat  aCT^icilimB 
to  this  Court  is  made  in  November  last  Now  what  takea  place 
in  the  meantime  ?  The  original  order  of  eomtnitment  is  allowed  to 
stand  as  valid  and  unquestioned;  the  Lord  Lieutenant  then^  in  the 
discharge  of  hia  duty,  and  in  order  to  relieve  this  person  from  the 
pressure  of  imprisoamefit  in  the  county  gaol,  exercises  the  authari^ 
given  him  by  the  Act  of  Parliament  (a),  and  directs  his  remoiwl  to 
the  District  Lunatic  Aaylum.  During  all  this  time  no  application  is 
made  by  or  on  behalf  of  this  person  to  any  of  the  tribunala  to  which 
he  had  access,  and  from  which  he  might  have  obtained  redress. 
This  illegal  order  of  eomnvitment  having  thus  been  allowed  to  stand 
unimpeached,  we  are  now  asked  to  grant  a  eertiarari  to  quash  that 
order,  for  the  purpose  of  establishing  that  the  Lord  Lienlenant  has 
illegally  issued  his  warrant,  directing  the  removal  of  thia  man  ic 
the  District  Lunatic  Asylum.  If  a  party  be  entitled  to  a  eerl«orari 
upon  other  grounds,  I  am  not  prepared  to  say  that  delay  in  apply- 
ing for  it  would,  per  m,  be  sufficient  to  prevent  his  obtaining  it, 
although  it  has  been  made  a  ground  of  refusal  in  some  cases, 
and,  in  the  present  caae,  is  an  important  circumstance  to  be  consi- 
dered. This  disposes  of  the  quesfeion  with  respect  to  the  eeriiarmL 
Although  we  do  not  at  all  makd  anything  that  appears  upon  tiie 
affidavits  the  foundation  of  our  judgment,  yet  sufficient  i^pears  to 
show  that  the  Magistrates  have  exercised  their  jurisdiction  defect- 
ively and  carelessly.  As  we  are  of  opinion,  therefore,'  that  the 
Magistrates  have  not  discharged  the  duty  cast  upon  them  by  the 
Act  of  Parliament  (6),  with  that  diligence  which  they  should  have 
used,  and  as  that  has  laid  the  foundation  for  the  party  coming 
here,  we  shall  not  give  them  any  costs.  With  respect  to  the 
habeas  carpus^  we  have  made  a  provision  which,  I  now  hope,  will 
be  satisfactory  to  all  parties.  The  medical  gentlemen  who  have 
been  selected,  haviag  inquired  into  the  condition  of  this  persoo, 

(a)  1  &  2  Ffc,  c.  57.  (6)  8  *  9  Vie.,  c  107. 


COMMON  LAW  REPORTS.  293 

will  report  to  us  whether  he  be  a  dangerous  lunatic,  or  merely  H.  T.  1860. 
labouring  under  a  harmless  derangement  of  mind. 

O'Bbien,  J. 

*  I  concur  in  the  judgment  pronounced  by  my  Lord  Chibf  Jus- 
tice. I  shall  not  enter  in  detail  into  the  various  grounds  upon 
which  these  informaticms  have  been  quarrelled  with.  It  is  enough 
to  compare  them  with  the  Act  of  Parliament,  to  see  that  they  are 
quite  insufScient.  They  do  not  contain  any  statement  that  this 
man  is  a  lunatic,  except  that  he  claims  property  to  which  he  has 
no  right.  I  also  conpur,  for  the  reasons  stated  by  my  Lord  Chief 
Justice,  that  the  ceriiorari  should  not  be  granted^  it  being  a 
matter  of  discretion  with  the  Court,  and  not  being  necessary  under 
the  circumstances  of  this  case.  With  regard  to  the  costs,  it  is  right 
that  the  Magistrates  should  be  taught  that  this  Act  of  Parliament 
was  enacted  with  the  view  that,  upon  the  face  of  die  documents 
upon  which  the  Magistrates  act,  there  should  appear  a  sufficient 
case  for  detaining  a  party  in  custody.  The  Act  of  Parliament 
provides  that  certain  requisites  should  be  contained  in  the  infor- 
mation. In  our  opinion,  these  informations  do  not  contain  those 
requisites.  The  Magistrates,  therefore,  must  bear  .the  costs  of  not 
having  attended  to  their  duty,  when  they  had  before  them  ample 
materials  to  enable  them  to  make  their  or,dei;  of  commitment  in 
accordance  with  the  Act  of  Parliament. 

Hates,  J. 

Having  been  engaged,  during  the  greater  portion  of  the  argu- 
ment>  elsewhere,  I  take  no  part  in  this  decision. 


294  COMMON  LAW  REPORTS. 


H.  T.  1860. 
Queen*8Bench 


In  the  Matter  of 
The  Appeal  of  HARLOE  TRUMBLE  PHIBBS 

V. 

The  Admission  of  JOHN  KEARNS  and  MICHAEL  GILLIN 
on  the  Burgess-roll  of  the  Borough  of  Sligo.* 


Jan,  28. 


A  person         A  CONDITIONAL  order  had  been  obtained  on  the  12th  of  November 

claiming  to  be 

enrolled  as  a  1859,  by  which  it  was  ordered  that  the  name  of  each  of  them,  the 

not  add,  to  the  ^^^^  ^0^^  Kearns  and  Michael  Gillin,  be  erased  from  the  burgess- 
value  at  which  ^^^^  ^^  *^®  borough  of  Sligo,  on  the  grounds  that  the  said  John 
^upkd^b^y      Yearns  and  Michael  Gillin,  or  either  of  them,  did  not,  on  the  10th 

him  are  rated,  ^f  November  1859,  and  for  twelve  calendar  months  prior  to  the 
a  sum  for  land-  '  ^ 

lord's  repairs  31st  of  August  1859,  occupv  within  said  borouffh  of  Sligo  any  house, 
and  insurance,  o  ^  r^  o  o         ^  » 

so  as  to  make  warehouse,   counting-house   or  shop,   which,  either  separately   or 

up  the  amount 

of  qualification  jointly  with  any  land  within  said  borough  occupied  therewith  by 

required  by  the 

3  &  4  Vic.,  c.  him  as  tenant,  or  as  owner,  was  of  the  yearly  value  of  not  less  than 

106,  s.  30,  un.    «,«       ,      ,  .,,,,/.         .     ,      ^ 

less  such  sum  xlO,  as  by  the  statute  in  that  behalf  required.     It  appeared  from  the 

the     rate ;       affidavit  of  the  appellant  that,  at  a  Court  of  Revision  for  the  borough 

Tcisto^in  ^^  S^g^»  ^®^^  ^y  *^®  liltijor  and  Assessors,  on  the  7th,  8th,  9tb  and 

?ow?n^Vfixed  ^^'^  ^^  November  1859,  the  appeUant  objected  to  the  names  of 

sum  for  land-  the  said  John  Kearns  and  Michael  Gillin  being  enrolled   on  the 

lord  s    repairs  ° 

and  insurance,  burgess-roU,    on  the   ground   that   they  did  not  occupy  premises 

the  same  not 

heing  stated  in  within  the  borough  rated  as  required  by  3  &  4  Vie.,  c.  108,  s.  30. 

the     rate,    is 

bad.  That  John  Kearns  was  rated  as  the  occupier  of  premises  of  the 

value  of  £9-  15s.,  and  that  Michael  Gillin  was  rated  as  the  occupier 

of  premises  of  the  value  of  £9.     That,  notwithstanding  the  objection 

of  the  appellant,  the  Mayor  and  one  of  the  Assessors  admitted  and 

enrolled  the  said  John  Kearns  and  Michael  Gillin  as  burgesses. 

From  the  affidavits  filed  as  cause,  it  appeared  that  John  Kearift 

claimed,  in  addition  to  the  annual  rating  of  £9.  15s.,  to  be  entitled 

*  Coram  Lefbot,  C.  J.,  and  O'Biubn,  J. 
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to  add  to  his  rating  the  further  sum  of  £1,  for  landlord's  repairs  and  H.  T.  I860. 

QueetCn  Bench 
insurance;  and  that  Michael  Gillin,  in  addition  to  the  annual 

rating  of  £9»  claimed  to  be  entitled  to  add  the  like  sum  for  land- 
lord's repairs  and  insurance.  The  Town-clerk,  in  his  affidavit, 
stated  that,  at  all  the  annual  revisions  from  the  time  of  his  appoint- 
ment [n  1849it  ^0  name  of  every  inhabitant  householder  rated  to 
the  sum  of  £9  or  upwards  was  admitted  on  the  burgess-roll,  all 
the  other  requirements  of  the  Act  being  satisfied.  That  in  his 
annual  inspection  of  the  rate-books  of  the  union  in  which  the 
borough  is  situate,  he  had  never  seen  any  sum  or  any  column  pur- 
porting to  set 'forth  a  sum  equal  to  or  for  'landlord's  repairs  and 
insurances."  That  it  has  been  the  invariable  usage  and  custom  at 
all  the  revisions  of  the  lists  to  allow  the  sum  of  £1  for  landlord's 
repairs  and  insurances  to  be  added  to  the  rating  of  £9  and  upwards, 
for  granting  the  municipal  franchise  in  said  borough. 

The  question  in  both  cases  being  similar,  it  was  arranged  that 
the  decision  in  Keamt^  ease  should  rule  both  the  cases. 


Sir  C  0*Loghlen  (with  him  Harhan)  showed  cause. 

The  question  is,  whether  the  custom  which  prevails  in  this,  as  in 
many  other  boroughs,  of  allowing  every  inhabitant  householder  to 
add  an  uniform  sum  of  £1  to  the  net  annual  value  at  which  his 
premises  are  rated,  so  as  to  make  up  the  amount  required  by  the 
Act  to  entitle  him  to  be  enrolled  as  a  burgess,  is  in  accordance 
with  section  30  of  3  &  4  Fic,  c.  108  ?  By  that  section,  "  Every  in- 
^  habitant  householder  shall  be  entitled  to  be  enrolled  as  a  burgess, 
^'  who  shall  occupy  within  such  borough  any  house,  warehouse,  &c., 
'^  which,  either  jointly  or  separately  with  any  land  within  such 
'*  borough  occMpied  therewith  by  him  as  tenant,  or  occupied  there- 
**  with  by  him  as  owner,  shall  be  of  the  yearly  value  of  not  less 
"than  ten  pounds,  to  be  ascertained  and  determined  in  manner 
'^  following,  and  not  otherwise ;  that  is  to  say,  such  value  shall  be 
**  a  sum  composed  of  the  net  annual  value  at  which  the  premises 
<•  so  occupied  by  such  man  shall  be  rated  (as  they  are  hereby  re- 
<<  quired  to  be)  to  the  relief  of  the  poor,  &c.,  and  of  the  amount 
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H.  T.  1860.  "of  the  sums'  at  which  the  landlord's  repaini  and'  the  landMs 
%iugens  en  cc ingQf i^q^o  shall' be  estimated  and  stated  in  any  rate  to  be  made 
*Mn  pttrsuanee"  <^  the  Foor-law  Act  Now,  although  the  Aet 
requires  that  the  sunt  for  landlord's  repairs  and  insurance  sM  be 
stated  ip  the  rate,  which,  as  appears  from  the  affidavit  of  the  Tows- 
clerk,  has  not  beea  done  in  this  case,  yet,  as  Keams  has  ooo- 
plied  with  all  the  requirements  of  the  Act,  and  as  the  TowD-derk 
in  his  affidavit  establishes  the  existence  of  this  custom  since  1849, 
and  as  there  is  no*  evidence  to  show  that  it  may  not  have  existed 
long,  previously  to  that  year,  the  Court  will  not  deprive  this  person 
of  his  franchise^  in  consequence  of  the  neglect  of  an  official  ooder 
the  Poor-law,  over  whom  Keams  had  no  control. — [Lefsot,  C.  I 
Is  there  not  a  form-  prescribed  by  the  Poor^aw  CommissioDen, 
in  which  the  rate  in  boroughs  is  to  be  made  ?  and  if  this  rate  be 
not  in  accordance  with  that  form,  Keams  has  his  remedj  by  ap- 
plying to  have  the  form  made  conformable  with  that  prescribed 
by  the  Commissioners.  Now  the  Act  says  that  the  amount  for 
landlord's  repairs  and  insurance  are  only  to  be  added  when  ttaUi 
in  the  rate.  That- has  not  been  done  here;  and  aswithoat  this 
addition  the  party  has  not  the  qualification  required  by  the  Aet, 
how  can  we  say  that  he  is  qualified  to  be  enrolled  as  a  bargess?]— 
The  appeal  in  the  present  case  is  brought  under  sections  9  uA  50 
of  the  3  &  4  Fifo.,  c  108 ;  and  being  a  species  of  statutable  q» 
warranto^  The  Queen  v.  Reynolds  (tf ),  it  is  discretionary  with  tbe 
Court  to  entertain  it  or  not :  The  King  v.  Parry  (b) ;  and  is  tbe 
Act  is  directory,  not  mandatory,  thb  a  case  in  which  the  Coort 
will  exercise  its  discretion  so  as  not  to  deprive  a  party  of  bis 
franchise. — [Lvfrot,  G.  J.  There  are,  no  doubt,  cases  in  wbicb 
the  Court  may  see  fit  to  exercise  the  discretion  vested  in  it,  but 
it  can  never  exercise  that  discretion  so  as  to  dispense  with  tbe 
requirements  of  an  Act  of  Parliament.] 


Maedonogh  (with  him  C  H.  Ben^hill)^  contra,  were  not  called 
upon* 

(a)  I  Ir.  Com.  Law  Rep.  157, 166.  (6)  6  Ad.  &  SL  810. 


COMMON  LAW  REPORTS.  297 

Harkan^  in  reply.  H.  T.  I860. 

Queen'sBench, 

Lefbot,  G«  J. 

The  custom  adopted  in  this,  and,  as  was  stated  in  the  arguments, 
in  other  boroughs,  of  allowing  a  fixed  sum  for  landlord's  repairs 
and  insurance,  although  not  stated  in  the  rate,  is  directly  opposed 
to  the  Act  of  Parliament,  and  to  sanction  it  would  be  to  render 
inoperative  this  provision  of  the  statute ;  the  conditional  order  must, 
therefore,  be  made  absolute. 

O'Bbieit,  J.,  concurred. 


▼OL.  11.  38  L 
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M.  T.  1860. 
C<nmumPlea$, 


In  re  DARCYS  Infants. 

{Common  Pkas.) 

Nov.  13,  17. 

The  statute  14  Tqis  was  an  application  for  a  writ  of  habeas  carpus^  made  by 

cl9,8.6r/r.3i  certain  persons  named  in  the  will  of  one  Patrick  Darcj,  as  testa- 

Tides  for  the  mentary  guardians  to  his  children,  for  the  porpose  of  bringisg 

of  ^tSSL  «P  tt«  ^>od>o8  o^  *^«  latter,  being  infants  under  age,  that  thej 

MplS^^to  "^S^*  ^  placed  under  legal  custody,  according  to  the  provisioiB 

UgUimatecidi'  of  14  &  15  Car.  2,  c  49,  s.  6  (Ir.J   The  motion  was  resisted,  upon  the 
dren;  and,  i  i         \      y  . 

therefore,  ground  that  the  testator,  and  the  mother  of  the  children  in  questioo, 

where  a  mar-  ° 

riage  oeremo-  had  not  been  legally  married ;  the  marriage  ceremony  haying  beea 
nj   had   been 

celebrated  b/  performed  by  a  Roman  Catholic  priest  between  the  testator,  vho 
a  Roman  Ca- 
tholic priest,  was  a  Roman  Catholic,  and  his  alleged  wife,  who  had,  previoQS 

iMtween    a 

man  a  Boman  to  the  ceremony,  professed  herself  to  be  a  member  of  the  Estab- 
Catholic,    and  ,.  i    «  ^i        • 
a  woman  who  l^^^cd  Church. 

to^fu"^^       A  conditional  order  had  been  made  by  Mr.  Justice  Fitzgerald, 

foSJed  to  ^d  '^^  Chamber,  upon  the  5th  of  October  1860,  that  a  writ  of  habeai 

Ef^^^J^  ^*  corpn*  should  issue,  commanding  Josias  Smyly,  Esq.,  Joseph  En- 

religion  (al-     ©aid,  Esq.,  and  Frances  Darcy,  to  bring  up  the  bodies  of  Terefia 

though  it  was 

alleged  that    Darcy,  Frances  Darcy,  Honora   Darcy,  John  Darcy  and  George 

she  had  stated 

before     the      Darcy,  infants,  before  the  Judges  of  the  Court  of  Common  Pleas. 

marriage  that 

she  was  a  Bo-  — [The  facts  contained  in  the  affidavits,  used  both  upon  the  original 

and  the  parties  motion  and  the  argument  of  the  case,  will  appear   fully  in  the 

^r^"^*^  judgment  of  the  Ck,nrt]. 
and  wife,  and 

were  the  father  and  mother  of  children,  for  whom  the  father  had  appointed  guar- 
dians in  his  will : — Held^  that  the  marriage  being  void  (under  the  proTisions  of 
19  G.  3,  c  13  (Ir.J,  the  appointment  of  testamentary  guardians  was  inefifectoal. 

Held  ahot  that  the  eyidence  of  the  mother,  as  to  the  illegality  of  the  marriage, 
in  a  proceeding  in  reference  to  the  gtatua  of  the  children,  was  admissible ;  tiiat  she 
was  not  estop^  from  giving  snch  evidence;  and  that  the  presumption  arising  from 
the  facts  of  marriage,  cohabitation,  and  reputation,  was  not  sufficient  in  Uie  present 
case  to  lebut  such  proof. 

Qutare — As  to  the  effect  of  snch  a  presumption  in  a  proceeding  between  the  re- 
puted husband  and  wife,  in  reference  to  the  yalidity  of  the  marriage,  inter  i€f 
The  mother  is  entitled  to  the  guardianship  of  her  illegitimate  chUdxen. 
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Brereion  showed  cause.  M.  T.  I860. 

CommtmPleas. 

J,  O'Hagan  and  P.  Whiie^  in  support  of  the  conditional  order.         darcts. 

Pureett  was  heard  in  reply. 

The  following  authorities  were  referred  to : — Piers  v.  Piers  (a) ; 
Pechham  v.  Peckham  (b)  ;  Barry  v.  Barry  (e)  ;  Ward  ▼.  Si. 
Paul(d) ;  Rex  v.  Delaval{e)  ;  Regina  v.  Orgil  (f) ;  Rex  v.  Han- 
ley{g)\  Ex  parte  Ohver  (A) ;  Mace  ▼•  Caddett  (t) ;  Stedman  ▼. 
Powell  (k);  In  re  Anne  Knee  {I);  Kirwan  y.Kirwan{m)\  Bell 
Y.  Graham  (n) ;  Com.  Dt^.,  tit.  Guardian;  Chambers  on  Infancy^ 
p.  95 ;  10  G.  4,  c.  7,  s*.  10 ;  30  G.  3,  c.  29,  s.  1  (Tir.^  ;  19'  G.  2, 
c.  18  {Ir.)  ;  14  &  15  Car.  2,  c  19  (Tir.J. 

Cur.  ad.  vuli. 


MoNAHAN,  C.  J.,  delivered  the  judgment  of  the  Court.  JVov.  17. 

This  case  comes  before  the  Court  upon  cause  shown  on  behalf 
of  Frances  Darcy  otherwise  Ringsbury,  against  a  conditional  order 
made  by  Mr.  Justice  Fitzgerald,  that  a  writ  ot  habeas  corpus  should 
issue,  for  the  purpose  of  bringing  before  the  Court  the  bodies 
of  five  children,  all  under  twenty-one  years  of  age,  named  Honora 
Darcy,  Teresa  Darcy,  John  Darcy,  George  Darcy  and  Frances 
Darcy.  It  appears,  upon  the  affidavits  in  this  matter,  that 
these  children  are  respectively  of  the  ages  of  fifteen,  thirteen,  ten, 
seven  and  five  years.  The  application  for  the  wnt  of  habeas 
corpus  has  been  made  on  behalf  of  the  Rev.  Mr.  Kearney,  a 
'Roman  Catholic  priest,  and  the  Hon.  Lady  Catherine  Petre ;  and 
it  was  grounded  upon  the  affidavit  of  the  Rev.  Mr.  Kearney,  which 

(a)  2H.  L.  Ca8.331/  (6)  2Coz.,  C.  0^40. 

(c)  1  MolL  210.  (<0  2  Bro.,  C.  C,  583. 

(«)  8  Burr.  1436.  09  9  Car.  &  Pay.  80. 

{g)  9  Car.  &  Pay,  80,  note.  (A)  4  Dowl.,  P.  C,  291. 

(0  1  Cowp.  233.  (A)  1  Adams,  35. 

(0  1  B<».  &  PnL,  N.  R.,  149.  («)  Batt  712. 
(fi)  1  Law  Timet,  N.  8.,  221. 
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M.  T.  1860.  states  that  Patrick  Darey,  the  father  of  these  children,  died  ob  or 
CowtMoiiPkus* 

»■  V  "*  about  the  14th  of  June  1860,  leaving  his  widow  Frances  Ducj 
In  fe 

SARCTS.      ^°d  ^^^^  ^^0  children  sarriTing.    That,  on  the  28th  of  Maj,  in  the 

same  year,  he  made  his  will,  leaving  all  the  property  he  might  die 
possessed  of  to  his  wife,  Frances  Darcy,  for  the  benefit  of  his  fire 
children,  and  desired  that  they  should  be  brought  up  in  the  Bomio 
Catholic  religioni  of  which  he  was  a  member ;  and  thereby  appointed 
the  Bev.  Patrick  Kearney  and  the  Hon.  Lady  Catherine  Petie 
guardians  of  his  children.  The  case  made  by  the  Bev.  Mr.  Kesrnej, 
in  support  of  the  application,  was,  that  he  did  not  interfere  with  the 
mother's  custody  of  these  children,  until  he  had  ascertained  that  she, 
in  violation  of  the  injunction  and  direction  contained  in  the  will  of 
her  husband,  was  bringing  up  these  children  as  members  of  the 
Established  Church.  He  also  states  "  that  said  children  had  been  all 
"  brought  up,  in  their  fiither's  lifetime,  in  the  Boman  Catholic  reli- 
**  gion,  and,  during  his  lifetime,  uniformly  practised  that  religioD.' 
That  the  three  girls  are  now  in  a  public  institution  in  the  town  of 
Kingstown,  for  the  purpose  of  being  brought  up  members  of  the 
Established  Church.  Upon  these  grounds,  he  applied  for  the  writ 
of  habeas  corpus^  stating  that  he  and  Lady  Catherine  Petre  were 
the  testamentary  guaixlians,  and,  as  such,  legally  entitled  to  the 
custody,  of  these  children.  There  is  no  allegation  in  these  affidaTits 
that  any  of  these  children  (the  eldest  being  only  fifteen  yean  of 
age)  is  i*etained  in  Kingstown  institution  against  their  will,  or  that 
there  is  any  duress  in  the  case.  The  grounds  of  the  application  are 
simply  that  Mr.  Kearney  and  Lady  Catherine  Petre  are  the  testa- 
mentary guardians  of  these  children ;  and  there  can  be  no  doabt 
that,  upon  the  affidavits  upon  which  the  conditional  order  was 
granted,  a  proper  case  for  the  issuing  of  the  writ  was  made  out 
In  reply  to  this  affidavit  of  the  Bev.  Mr.  Kearney,  an  affidavit  has 
been  made  by  the  mother  of  these  children ;  and  she  states  upoo 
her  oath  that  she  was  not  the  wife  of  Patrick  Darcy,  deceased, 
having  never  been  legally  married  to  him,  the  only  marriage 
between  them  having  been  solemnised  by  a  Boman  Catholic  priest; 
that  she  was  at  all  times  a  member  of  the  Established  Church » that 
she  was  the  child  of  Protestant  parents ;  that  she  was  baptised  a 
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Protestant  (referring  to  the  date  of  her  baptism),  and  that  she  M.  T.  1860. 

was  also  confirmed  as  such  by  the  Archbishop  of  Dublin;  that     < ' 

she,  at  all  times,  professed  the  Protestant  faith,  and  attended  Divine  parcts. 
Worship  in  the  church  of  the  parish  in  which  she  resided ;  and 
that  she  not  only  attended  Divine  Service,  but  also  was  a  par- 
ticipator in  the  Sacrament,  as  a  member  of  the  Established  Church. 
Under  these  circumstances,  being  the  mother  of  these  chiidren, 
she  submits  that  the  custody  of  them  should  not  be  taken  from 
her.  She  also  says  that  it  is  not  true  that  they  were  always 
brought  up  in  the  Roman  Catholic  faith,  as  stated  by  Mr.  Kearney 
in  his  affidavit;  but  that,  t6  the  best  of  her  ability  and  means, 
she  brought  them  up  as  members  of  the  Protestant  faith,  but  that 
the  two  eldest  of  them,  for  some  time  in  the  lifetime  of  their 
father,  attended  the  Roman  Catholic  chapel,  at  the  instance  of  Lady 
Catherine  Petre,  but  that  this  was  contrary  to  the  wish  of  the 
children  themselves.  This  was  the  original  affidavit  of  the  mother 
of  the  children. 

The  Rev.  Mr.  Kearney  made  a  further  affidavit,  in  which  he 
stated,  in  effect,  that  it  is  untrue  that  the  mother  never  professed 
herself  to  be  of  the  Roman  Catholic  religion ;  because  that,  on 
the  day  of  her  marriage  by  him,  she  professed  herself  to  be  a 
Roman  Catholic;  and  that  she  attended  confession  as  a  Roman 
Catholic ;  and  that  all  her  children  were  baptised  as  Roman  Catho- 
lics. She,  on  the  other  hand,  states,  in  reply,  that  it  is  untrue 
that  she  professed  herself  to  be  a  Roman  Catholic,  as  stated  by 
Mr.  Kearney ;  that,  on  the  contrary,  her  husband  was  well  aware 
that  she  was  a  Protestant ;  and  that,  before  the  marriage,  he  told 
her  that  Mr.  Kearney  had  an  objection  to  celebrate  the  marriage 
ceremony,  on  account  of  the  fact  of  her  being  a  Protestant ;  but 
that,  having  been  informed  by  her  husband  that  they  intended 
to  go  to  Dublin,  for  the  purpose  of  being  married  there,  he  con- 
sented to  perform  the  ceremony.  She  states,  further,  that  she  and 
her  husband  went  to  the  house  of  Mr.  Kearney,  about  six  o'clock 
in  the  evening ;  that  they  were  shown  into  the  parlour,  and  that 
the  marriage  was  then  and  there  celebrated  according  to  the  rites 
of  the  Roman  Catholic  Church ;  but  that  it  is  untrue,  as  stated 
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M.  T.  I860,  by  the  Rev.  Mr.  Kearney,  that  she,  on  that  occaaion,  or  toy  other, 
went  to  confeB/non,  or  that  she  ever,  upon  any  occasion,  enteied 
a  Roman  Catholic  chapel ;  and  she  asserts  that  she  always  pro- 
fessed herself  to  be  a  member  of  the  Established  Choreh ;  and 
that,  on  the  Sunday  preceding  the  celebration  of  the  mazriige, 
she  attended  Divine  Service  in  the  parish  church,  and  hsd  fre- 
quently been  a  participator  in  the  Communion  during  that  jev. 
In  addition  to  her  affidavit,  there  is  the  affidavit  of  the  Protestioi 
clergyman,  who  states  that  he  has  been  for  twen^-two  yean  tk 
officiating  minister  of  the  parish  in  which  the  Darcys  resided, 
and  that  during  that  time  (which  comprised  a  period  of  three 
years  before  the  marriage)  the  mother  of  the  children  was  a  r^ok 
attendant  at  his  church ;  that  he  considered  her  to  be  a  member 
of  his  church,  and  that  she  participated  in  some  of  its  rites  tod 
ceremonies.  He  also  states  that  he  never  had  any  reasoo  to 
suppose  that  she  was  a  member  of  the  Roman  Catholic  Choieb. 
There  is  also  the  affidavit  of  a  person  named  Dobson,  who  sutes 
that  he  has  been  well  acquainted  with  Mrs.  Darcy,  before  hr 
marriage,  and  since ;  that  he  himself  is  a  member  of  the  EsUb- 
lished  Church,  and  that^  while  she  was  in  the  service  of  Lord 
Wicklow,  at  Shelton  Abbey,  during  the  year  before  her  marru^ 
and  the  year  of  her  marriage,  she  was  in  the  habit  of  attending 
Divine  Service  in  the  parish  church ;  that  he  constantly  met  ber 
on  her  way  to  church,  and  went  with  her  there,  and  that  she  partici- 
pated in  the  several  services  of  the  church.  There  is  no  aUegttioii 
that  any  ceremony  of  marriage  was  ever  celebrated  between  tbe 
parties,  save  that  by  Mr.  Kearney.  Now  the  question  is,  wbat 
order  should  we  make  upon  these  affidavits? 

Upon  these  affidavits,  the  case  made  by  the  mother  of  that 
children  is  shortly  this :— that  the  Act  of  Charles  the  Second,  wbicb 
authorises  a  father  to  appoint  guardians,  either  by  deed  or  will,  for 
his  children,  applies  only  to  the  case  of  legiHmaU^  and  does  00^ 
apply  to  the  case  of  illegitimate,  children.  The  words  of  the  Act 
are  as  foUows— 14  &  15  Car.  2,c.  19,  s.  6  (/r.)— [His  Lordship  i««^ 
the  section.]* — Now  it  was  scarcely  argued  on  behalf  of  Mr.  Keaniej 

*  See  next  page. 
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and  Lady  Catherine  Petre,  having  regard  to  the  cases  which  have  M.  T.  I860, 
been  decided  on  this  Act  of  Parliament,  that  it  could  now  be  held 
that  it  applies  to  the  case  of  open  and  notorious  illegitimacy.  The 
cases  are  numerous  in  which  it  has  been  held  that  this  statute 
applies  only  to  legitimate  children.  Some  of  them  are — Barry  v. 
Barry  (a)';  Ward  v.  St.  Paul(b) ;  Peehham  v.  Peekham  (e) ;  Bx 
parte  Glover  (d) ;  Com.  Dig.^  Ouardian.  Whatever  doubt  or  con- 
troversy, therefore,  there  might  have  been,  at  the  time  of  the  passing 
of  this  Act  of  Parliament,  and  however  open  it  might  have  been  to 
contend  that,  if  the  father  of .  illegitimate  children  had,  if  I  may  use 
the  expression,  adopted  them,  and  recognised  and  treated  them  as 
his  own  children,  and  had  designated  them,  as  the  testator  has  done 
in  this  case  by  devising  to  them  property,  by  the  description  of  his 
children,  that  the  statute  enabling  him  to  appoint  guardians  applied 
to  such  a  case ;  it  appears  to  us  that  it  would  be  now  impossible 
for  us,  in  an  interlocutory  proceeding  of  this  description,  from  which 
there  is  no  appeal,  to  hold  that  the  statute  applied  to  the  case  of  ille- 

(a)  1  MoU.  210.  (6)  2  Bro.,  C.  C,  583. 

(c)  2  Cox,  46.  (rf)  4  DowL,  P.  C,  291. 


KoTS.— "  And  be  it  further  enacted,  by  the  aathority  aforesaid,  that  when 
any  person  or  persons  hath,  or  shall  hare,  any  child,  or  children,  under  the 
age  of  twenty-one  years,  and  not  married  a)  the  time  of  his  death,  that  it  shall 
and  may  be  lawful  to  and  for  the  father  of  snch  child  or  children,  whether  bom 
at  the  time  of  the  decease  of  the  father,  or  at  the  time  in  ventre  sa  mere,  or  whether 
such  father  be  within  the  age  of  twenty-one  years,  or  of  fnll  age,  by  his  deed,  exe- 
cuted in  his  lifetime,  or  by  his  last  will  and  testament  in  writing,  in  the  presence 
of  two  or  more  credible  witnesses,  in  such  manner,  and  from  time  to  time,  as  he 
shall  respectively  thipk  fit,  to  dispose  of  the  custody  and  tuition  of  such  child  or 
children,  for  and  during  such  time  as  he  or  they  shall  respectirely  remain  under 
the  age  of  twentj-one  years,  or  any  lesser  time,  to  any  person  or  persons  in  posses* 
sion  or  remainder,  other  than  persons  not  of  the  communion  of  the  Church  of 
England  as  aforesaid,  and  that  such  disposition  of  the  custody  of  such  child  or 
children,  made  since  the  29th  day  of  Qctober  1641,  or  hereafter  to  be  made,  shall 
be  good  and  effectual  against  all  and  eveiy  person  or  persons  claiming  the  custody 
and  tuition  of  such  child  or  child^n,  as  guardians  in  .socage  or  otherwise;  and 
that  snch  person  or  persons,  to  whom  the  custody  of  silch  child  or  children  hath 
been,  or  shall  be,  so  disposed  or  devised  as  aforesaid,  shall  and  may  wiMntiiiii  an 
action  of  ravishment  of  ward  or  trespass,  against  any  person  or  persons  who  shall 
wrongfully  take  away  or  detain  such  child,  for  the  recovery  of  such  child  or 
children,  and  shall  and  may  recover  damages  for  the  same  in  the  said  action,  for 
the  use  and  benefit  of  snch  child  or  children." 
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M.  T.  1860.  gitimate  children;  and,  therefore,  we  must  hold,  in  accordance witk 
.,  .-,  »y  the  authorities  to  which  I  have  referred,  that  it  applies  only  to tte 
DARCTS.  <^^^^  ^^  legitimate  children.  The  next  question  is,  whether  this  nk 
only  applies  to  cases  in  which  there  has  heen  no  marriage  aiaS^ix 
to  cases  such  as  the  present,  in  which  there  has  been  a  spedes  of 
marriage  ceremony,  and  in  which  the  parties  have  lived  together  l« 
man  and  wife,  and  in  which  the  man  has  treated  aod  descrihedtfe 
mother  of  the  children  as  his  wife  in  his  will  ?  It  appears  to  as  tiat 
this  question  must  depend  on  the  construction  of  the  Irish  statute,  vis; ' 
19  Cr.  2,  c  13  (Ir.Jf  by  which  it  is  provided,  *•  That  every  maniige 
^'  which  shall  be  celebrated  after  the  1st  day  of  May  which  shaD  be 
**  in  the  year  of  our  Lord  1746,  between  a  Papist  and  any  posn 
'*  who  hath  been,  or  hath  professed  himself  or  herself  to  be,  s  Fro- 
**  testant  at  any  time  within  twelve  months  before  such  odebntioB 
'*  of  marriage,  or  between  two  Protestants,  if  celebrated  by  a  P(^ 
'*  priest,  shall  be,  and  is  hereby  declared,  absolutely  null  and  Toid,  to 
«  all  intents  and  purposes,  without  any  process,  judgment  or  sm- 
<*  tence  of  law  whatever.**  It  is,  therefore,  impossible  for  us  to  bold, 
if  the  mother  of  these  children  states  what  is  true,  thai  this  mar- 
riage is  not  absolutely  null  and  void;  and,  further,  assuming  all  that 
the  Rev.  Mr.  Kearney  has  sworn  to  be  true,  still  if  we  beliefe  the 
remainder  of  the  evidence,  and  the  affidavit  of  the  Protestant  ciergj- 
man,  and  that  of  the  man  Dobson,  there  can  be  no  doubt  that, 
although  for  the  purpose  of  inducing  Mr.  Kearney  to  perform  tbe 
ceremony,  she  may  have  stated  to  him  that  she  was  a  Booao 
Catholic,  still,  if,  within  the  year  preceding  that  marriage,  ibe 
regularly  attended  the  Protestant  church,  and  participated  in  ik 
Sacrament  there,  and  professed  herself  to  be  a  Protestant,  there  can 
be  no  doubt  that  the  marriage  was  absolutely  null  and  void. 

The  case  of  Kirwan  v.  Kirwan  (a)  clearly  shows  how  the  law  is 
on  the  subject.  That  was  an  ejectment  upon  the  title,  brought  bj 
a  remainderman,  who  alleged  that  the  previous  tenant  for  life  hd 
died  without  issue.  The  defendant,  on  the  other  hand,  alleged 
that  he  was  the  son  of  the  deceased  tenant  for  life,  his  Either  and 
mother  having  been  regularly  married  according  to  the  rites  o(  tht 

(a)  Bait.  712. 
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Established  Church.    The  plaintiff's  case  was,  that  the  marriage  was  M.  T.  1860. 
null  and  void,  the  defendant's  father  having  been  previously,  namely     o^*^     ^ 
in  the  jear  181 1,  married  to  a  woman  of  the  name  of  Celia  Hopkins>      barcts. 
who  was  still  alive ;  and  the  real  question  in  the  case  was,  whether 
the  marriage  of  defendant's  father  with  Celia  Hopkins  was  a  valid 
marriage,  or  merely  null  and  void,  having  been  celebrated  by  a  *      .  , 

Roman  Catholic  priest  ?  and  on  this  depended  the  legitimacy  or  ille*- 
gitimacy  of  the  defendant.  The  case  w^s  tried  in  the  county  of 
Galway,  before  Judge  Vandeleur.     It  appeared  that  Celia  Hopkins 

was,  at  all  times,  a  Roman  Catholic.    It  appeared  that  defendant's 

« 

father  had  been  originally  a  Roman  Catholic,  his  mother  having 
been  a  Roman  Catholic,  and  that  he  was  baptised  by  a  Roman 
Catholic  priest  i  and  evidence  was  given,  on  behalf  of  the  plaintiff, 
that  he  continued  a  Roman  Catholic,  up  to  and  for  a  considerable 
time  after  his  marriage  with  Celia  Hopkins ;  and  one  witness  stated 
that  he  received  the  Sacrament  according  to  the  rites  of  the  Roman 
Catholic  Church,  on  the  day  of  his  marriage  with  Celia  Hopkins. 
There  was,  however,  a  great  body  of  evidence  on  the  part  of  the 
defendant,  to  the  effect  that,  for  some  years  previous  to  his  marriage 
wkh  Celia  Hopkins,  Mr.  iCirwan  was  a  constant  attendant  at  the 
Protestant  church,  and  stated  himself  to  be  a  Protestant.  The  evi- 
dence is  given  in  detail  in  pp.  714,  715  of  the  report.  It  is  not 
necessary  for  me  to  state  it  on  this  occasion^  as  my  object  is  merely 
to  show  what  was  in  that  ca^  decided  to  be  the  construction  of  the 
statute  to  which  I  have  referred.  The  learned  Judge,  in  his  charge 
to  the  jury,  informed  them  that,  though  Edward  Eirwan  had  been 
originally  a  Roman  Catholic,  still,  if  he  professed  himself  to  be  a 
Protestant,  in  the  twelve  months  before  his  marriage  with  Celia 
Hopkins,  that  that  marriage  was  void,  though  he  had  not  conformed 
to  the  Protestant  religien,  as  pointed  out  by  the  statutes  on  the  sub- 
ject }  but  that  such  profession  must  be  aa  unequivocal  one,  such  as 
receiving  the  Sacrameni,  or  attendipg  the  religious  rites  of  the  Pro- 
testant Church,  or  performing  acts  of  religions  duty  such  as  a 
Roman  Catholic  would  not  do.  Exceptions  were  taken  to  this 
part  of  the  learned  Judge's,  charge;  andf  the  jury  having  fbund 
the  marriage  between  Edward  Eirwan  and  Celia  Hopkins  to  have 
VOL.  11.  39  L 
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M.  T.  I860,  been  null  and  void,  the  exceptions  were  argned  in  the  Court  of 

Common  Pietu   ^         .^       ,        ,..^  ^,., 

Queen's  Bench,  which  Court  decided  that  the  Judge's  charge  wy 

quite  correct.  We,  sitting  here  in  a  proceeding  such  as  this,  have 
no  power  to  review  the  decision  of  the  Queen's  Bench  in  that  case; 
and,  without  doing  so,  how  can  we,  if  we  give  any  credit  to  tbe 
affidavit  of  the  mother  of  the  children,  corroborated  as  it  has  been 
by  the  affidavit  of  the  Protestant  clergyman  and  Dobson,  decide 
that  their  children  are  legitimate,  and,  therefore,  within  the  promoo 
of  the  statute  enabling  their  father  to  appoint  a  guardian  for  them? 
But  as  I  understood  Mr.  0*Hagan's  argument,  what  he  nudnlj 
relied  on  was  not  that  the  facts  I  have  stated,  if  regularly  proved, 
would  not  establish  the  illegitimacy  of  these  children;  bat  that 
their  mother  having  stated  herself  to  be  a  Roman  Catholic  to  the 
priest  who  celebrated  the  marriage,  and  having  since  lived  with 
Patrick  Darcy  as  his  wife,  and  been  treated  by  him  as  such, 
she  is  now,  as  it  were,  estopped  firam  denying  the  validity  of  her 
marriage ;  and  for  that  purpose  the  case  of  The  Queen  v.  OrgU  (a) 
has  been  referred  to.  That  was  a  prosecution  for  bigamy,  the 
first  marriage  having  been  celebrated  by  a  Roman  Catholic  priest; 
and  it  appeared  that,  at  the  time  of  this  marriage,  the  prisoner 
alleged  to  the  priest  and  to  the  woman  be  was  marrying  that  he 
was  a  Roman  Catholic.  The  learned  Judge  is  reported  to  hsTO 
stated  that  he  would  hold  him  estopped  from  denying  the  troth 
of  what  he  then  stated ;  but  it  is  to  be  observed,  that  there  does 
not  appear  to  have  been  any  evidence  to  contradict  the  troth  of 
the  statement  which  he  so  made,  nor  does  it  appear  tbat  the 
learned  Judge's  attention  was  directed  to  the  strict  provision  of 
the  Acto  to  which  I  have  referred ;  and,  therefore,  that  can  scarcely 
be  considered  as  an  authority  even  in  the  case  of  a  prosecution  for 
bigamy ;  and  should  a  simiUur  question  again  arise,  it  will  deserve 
very  serious  consideration,  whether  the  case  before  Chief  Baron 
O'Grady,  in  the  note  to  the  case  in  CarringUm  if  Payne,  is  not 
a  safer  authority  to  follow.  In  that  case,  which  also  was  a  pro- 
secution for  bigamy,  the  prisoner  had  made  similar  representatioDs 
aa  to  his  being  a  Roman  Catholic;  })ut  at  the  trial  he  produced 

(a)  9C.&P.80. 
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evidence  to  show  that  he  was  in  fact  a  Protestant,  and  his  Ooonsel  M.  T.  I860, 
contended  that,  being  a  Protestant,  his  first  marriage  was  void,     «^-— v- — ^ 
and  therefore  that  he  should  be  acquitted  of  the  charge  of  bigamy,      dabcts* 
The  Chief  Baron  is  reported  to  have  acquiesced  in  the  law  laid 
down  by  the  prisoner's  Counsel,  and  stated  the  question  to  be 
whether  he  was  a  Protestant  or  a  Roman  Catholic  at  the  time  of 
his  first  marriage ;  but  that  on  that  question  he  supposed  the  jury 
would  be  satisfied  with  what  the  prisoner  himself  stated  on  the 
subject,  which,  as  might  be  anticipated,  they  were,  and  convicted 
the  prisoner.    I  confess  I  can  understand  that  if  a  man  represents 
himself  to  a  Roman  Catholic  woman  that  he  is  a  Roman  Catholic, 
and  she,  relying  on  the  faith  of  such  representation,  is  married 
to  him  by  a  Roman  Catholic  priest,  and  he  afterwards,  in  a  pro- 
ceeding in  an  Ecclesiastical  Court  between  him  and  the  woman  ' 
whom  he  has  so  induced  to  marry  him,  is  endeavouring  to  get 
rid  of  the   effect   of  the    marriage,   it  might   be'  very  strongly 
argued  that  he  would  be  estopped  by  his  own  statements,  on  the 
authority  of  the  well-known  case  of  Pieard  v.  Sears  (a),  and  that 
class  of  cases;  but  be  that  as  it  may,  it  does  not  occur  to  us 
that  these  consideratiops  apply  to  a  case  like  the  present,  in 
which,  if  any  credence  is  at  all  to  be  given  to  the  mother  of  these 
children,  the  alleged  husband  was  as  well  aware  as  she  was  that 
at  the  time  of  her  marriage  she  was  a  Protestant,  and  where,  if 
any  such  representation  was  made  as  stated  by  Mr.  Kearney,  it 
must   have  been  made  merely  to  induce  him  to  celebrate  the 
marriage,  and  not  to  induce  the  husband  to  believe  that  any  such 
representations  as  to  her  religion  were  true ;  but  whatever  founda- 
tion there  may  be  for  such  an  argument  in  an  immediate  proceeding 
between  the  parties,  we  cannot  find  any  principle  that  woqjd  render 
such  an  argument  applicable  in  a  case  like  the  present.    Where 
the  inquiry  is  as  to  the  stattu  of  the  children,  we  are  not  aware 
of  any  principle  or  authority  to  prevent  the  mother  being  a  witness 
to  establish  either  the  legitimacy  or  illegitimacy*  of  her  children, 
on  the  grounds  alleged  to  exist  in  the  present  case.      In  the 
case  of  Kirwan  v.  Kirwan^  to  which  I  have  ahready  referred,  a 
somewhat  similar  question  might  have  been  raised.     In  that  case^ 
(a)  6  AcL  &  EH  409. 
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M.  T.  I860.  0D8  of  the  grounds  for  invalidating  the  marriage  of  Celia  Bs^km 
ComHon  Pletu 

w.^v — -^  with  Edward  Kirwan .  was  that,  prior  to  her  marriage  with  Ur. 
In  re 

DASCTS.      Kirwan,  she  had  been  married  by  a  Roman  Catholic  priest  to  i 

private  soldier  of  the  name  of  Patterson ;  but  the  effect  of  thii 
marriage  with  Patterson  was  altogether  got  rid  of  by  the  erideott 
of  Patterson,  who  was  examined  as  a  witness  at  the  trial,  lad 
proved  that  at  the  time  of  this  marriage  he  was  a  ProtestuL 
It  did  not  occur  to  any  of  the  able  Counsel  in  that  case,  thit 
there  was  any  objection  to  the  evidence  of  Patterson.  On  the 
whole,  therefore,  we  cannot  hold  in  this  case  that  the  mother  of 
these  children  is  incompetent  to  prove  their  illegitimacy.  Bat  Mi. 
Wkiie  has  further  argued  that,  though  the  mother  is  not  an  in- 
competent witness  to  give  evidence  of  the  matters  stated  in  her 
affidavit,  yet  that  the  presumption  of  the  validity  of  the  marriage 
and  the  legitimacy  of  the  children,  from  the  facts  of  maniage, 
cohabitation,  and  reputation,  is  so  strong  as  not  to  be  rebntied  bj 
the  evidence  of  the  mother  of  these  children,  though  oorrobonted 
by  the  other  evidence  to  which  I  have  so  frequently  referred; 
and  for  that  proposition  be  relies  on  the  case  of  Piers  v.  Piert  (4 
Of  course,  we  sitting  here  do  not  presume  to  question  the  pro- 
priety of  that  decision,  but  we  are  at  liberty  to  consider  its  appli- 
cation to  the  case  before  us.  That  was  a  bill  filed  in  the  Coort  of 
Chancery  by  the  younger  children  of  Sir  John  Piersy  to  raise  por- 
tions. The  defendants  alleged  the  children  to  be  illegitimate.  The 
evidence  showed  clearly  tl^at  Sir  John  Piers  was  married  to  the 
mother  of  the  children  in  a  private  house  in  the  Isle  of  Man,  bj  one 
of  the  officiating  Protestant  clergymen  of  the  district ;  that  from  the 
time  of  the  marriage  the  parties  lived  together  and  were  treated  tf 
man  and  wife,  and  that  the  children  were  always  treated  and  re- 
cognised as  legitimate.  The  objection  to  the  marriage  was  that, 
according  to  the  law  of  the  Island,  a  marriage  in  a  private  house  wai 
null  and  void  unless  celebrated  in  pursuance  of  special  license  from  the 
bishop.  It  appears  that  there  was  no  office  or  place  where  such  licenses 
were  regularly  kept ;  and  though  it  appeared  that  several  marriages 
had  been  celebrated  in  private  houses,  in  pursuance  of  licenses  regu- 
larly obtained,  no  trace  of  several  of  such  licenses  could  be  foood, 
(a)  2  H.  L.  Cas.  331. 
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inclttdiog  one  for  the  marriage  of  a  man  of  high  positioD,  the  nephew  M.  T.  I860. 

of  the  bishop.    It  appeared  that  no  lieense  could  be  fonnd  for  the     w.->^, f 

marriage  of  Sir  John  Piers ;  and  the  Bishop  of  Sodor  and  Man,  who  darcts. 
sacceeded  to  the  biahoprio  some  short  time  before  the  marriage,  was 
examined  as  a  witness,  and  deposed  that  he  had  not  granted  any 
license ;  and  he  stated  3ome  reasons  why  he  should  have  recollected 
if  he  had  granted  any  such*  It  appeared,  however,  that  in  the  time 
of  the  previous  4i>ishop,  Sir  John  Piers  had  made  some  preparations 
for  his  marriage,  which,  however,  was  deferred  in  consequence  of  the 
non-arrival  of  his  brother,  a  clergyman.  There  was  a  great  deal  of 
evidence  on  the  subject,  both  on  the  one  Bide  and  the  other.  .  When 
the  case  came  before  the  Lord  Chancellor  Brady,  he  thought  the 
case  not  ripe  for  decision,  and  directed  an  issue,  the  question  .to  be, 
whether,  prior  to  the  marriage  of  Sir  John  Piers,  any  license  was 
granted  by  the  bishop,  such  as  required  by  the  laws  of  Hie. Island? 
From  this  decree  the  plaintiffs  appealed  to  the  House  of  Lords,  in- 
sisting that  the  Chancellor  should  not  have  directed  such  an  issuer 
but  should  himself  have.decided  in  favour. of  the  legitimacy.  The 
House  of  Lords  decided  that  the  presumption  /of  the  validity  of 
the  marriage  was  merely  a  presumption  of  fact,  and  not  of  law, 
which  might  be  contradicted  by  other  evidence;  but  they  held  that, 
in  the  case  before  them,  the  presumption  in  favour  of  the  validity  of 
the  marriage  vastly  preponderated.  What  they  relied  on  was,  that 
it  was  the  intention  and  interest  of  Sir  Joluv  Pier8.to  have  the  mar- 
riage legally  solemnised,  so  it  was  also  the  duty  of  the  officiating 
clergyman  to  have  it  legally  celebrated ;  and  he  must  have  been  aware 
of  the  necessity  of  the  license.  As  against  all  this  there  was  only 
the  evidence  of  the  bishop,  which  the  House  of  Lords  considered  to 
amount  only  to  this,— that  he  did  not  recollect  the  granting  of  the 
license,  that  it  was  an  official  document  which  might  have  been 
laid  before  him  for  his  signature  by  his  secretary,  without  his  atten* 
tion  being  expressly  called  to  it,  and  he,  therefore,  might  have  for- 
gotten it ;  besides^  it  was  not  improbable  that  the  license  might  have 
been  obtained  from  the  previous  bishop,  and  retained,  as  the  mar- 
riage, though  then  contemplated,  was  postponed.  There  was  no 
suggestion  of  any  further  evidence  being  likely  to  be  produced  at 
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M.  T.  I860,  the  trial  of  the  iBsae;  and  their  Lordships  were  of  opinion  Utat 
CoMMOH  Piea§ 
y^^^^   4     if,  on    the    present   evidence,  a  verdict  was  found   against  the 

DABCTS.  validity  of  the  marriage,  that  such  a  verdict  should  be  set  aside, 
as  against  the  evidence.  They  also  found  fault  with  the  form  (^  the 
issue,  which  should  have  been  generaUy  as  to  the  marriage  of  the 
parties  or  the  legitimacy  of  the  children,  so  as  to  give  the  pkiDtif^ 
at  the  trial',  the  full  benefit  of  the  presumption,  and  not  on  the  isolated 
fact  whether  the  special  license  had  been  obtained ;  and,  under  all  the 
circumstances,  they  considered  the  evidence  in  favour  of  the  mar- 
riage so  fiar  to  preponderate,  that  they  at  once  decided  in  favour  of 
its  validity,  but  altogether  as  a  matter  of  £ict.  This  caae  wasn 
strongly  pressed  in  the  argument  before  us,  that  I  have  thooghtit 
necessary  to  state  the  facts  of  it  at  length,  in  order  to  show  that 
it  would  have  no  application  to  this  case,  unless  we  were  pr^ared 
to  decide  affirmatively  that  the  mother  of  the  children  "was  noti 
Protestant  at  the  time  of  her  marriage,  and  did  not  profesa  to  be  so 
within  twelve  months  before ;  that  is,  in  other  words,  alt<^ther  to 
ignore  the  evidence  of  this  woman,  corroborated  as  it  is  hj  other 
evidence  not  in  any  way  impeached.  I  bdieye  I  have  now  adverted 
to  all  the  arguments  which  have  been  adduced  in  support  of  the  appli- 
cation to  make  absolute  the  order  for  i^aing  the  writ  of  liJk» 
eorpui  ;  and  it  only  remains  to  consider  what  we  should  do  on  thii 
motion.  As  I  have  ahready  stated,  we  cannot  give  the  custody  of  these 
children  to  the  applicants,  without  deciding  affirmatively  that  the; 
are  the  legal  testamentary  guardians  of  these  children,  and  ao  decid- 
ing in  a  case  where  there  could  be  no  appeal  ftom  our  deeisioo. 
This,  having  regard  to  the  authorities  to  which  I  have  referred,  ve 
cannot  do ;  but  then,  in  refusing  this  application,  we  are  not  called 
upon  to  decide  affirmatively  that  these  children  are  illegitimate.  We 
do  not  mean  to  do  so ;  and  k  is  satisfactory  to  us  to  know  that  if 
we  have  made  any  mistakCi  either  in  drawing  a  wrong  inference 
from  the  affidavits,  or  in  the  law  as  applicable  to  these  fibcts,  thit 
the  applicants  are  not  without  remedy.  The  statute  enabliag  a 
father  to  appoint  guardians  expressly  points  out  the  remedy.  It 
authorises  the  guardians  to  bring  a  writ  of  ravishment  of  ward,  or 
an  action  of  trespass,  against  any  person  improperly  detaining  the 
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ward  from  the  gnardian;  and  nothing  that  we  do  here  can,  in  any  M.  T.  1860. 
WBjj  prevent  the  applicants  here  bringing  such  an  action ;  and  in 
snch  an  action,  if  bronght,  the  Tarious  points  pressed  bj  the  Counsel 
in  the  present  case  can  be  more  solemnly  decided ;  and  in  snch  a 
proceeding  the  parties  will,  of  course,  have  an  opportunity  of  bring- 
ing the  case  before  the  Court  of  Appeal.  In  conclusion,  therefore, 
of  this,  which  I  fed  to  have  been  a  rather  lengthened,  judgment,  we 
must  allow  the  cause  shown  against  making  the  conditional  order 
absolute,  but  we  do  not  think  it  a  case  to  give  costs.  I  have  not  at 
all  alluded  to  the  fact  of  these  children  being  now  brought  up  as 
members  of  the  Established  Church,  that  being  a  matter  with  which 
we,  as  a  Court  of  Law,  have  nothing  to  do ;  we  can  only  give  the 
custody  of  the  children  to  the  persons  legally  entitled  to  such  custody. 
If,  for  any  reason,  it  is  right  that  these  children  should  be  brought 
up  as  directed  by  their  father's  will,  application  must  be  made  on 
that  subject  to  the  Court  of  Chancery,  which  is  the  proper  Court  to 
adjudicate  on  such  matters. 

Cause  allowed. 


LINDSAY  t;.  LINDSAY.  ^  ^  ^^^ 

!7iaiil,2.   ' 

Dehubbbr. — The  sumAons  and  plaint  stated  that  certain  differences  An  award  di- 

had  existed  between  the  plaintiff  and  defendant,  which  they  had  tain  00011  of 

submitted  to  the  award  of  two  arbitrators,  so  that  they  made  such  ^^^  bygone 

award  in  writing,  under  their  hands  and  seals,  on  or  before  the  1st  JJ  ^^  ^oS? 

of  January  1859 ;  and,  in  consideration  of  the  same,  that  the  pkintiff  ^^  *^rfioSd 

and  defendant  had  mutually  promised  and  agreed  to  perform  and  Mcnre^epar- 

fulfil  such  award ;    that  the  time  so  limited  for  the  making  of  the  ^^^  '^^  war- 

rant  of  attor- 
ney to  enter  judgment  thereon;  and,  further,  that  the  warrant  should  be  lodged 
with  the  arbitrators,  and  that  judgment  should  not  be  entered  without  their  consent. 
—Held,  that  the  latter  proyision,  being  of  the  body  and  substance  of  the  award,  and 
not  beyond  the  power  of  the  arbitrators,  could  not  be  rejected  as  surplusage. 

Held  alao,  that,  inasmuch  as  it  reserred  a  future  power  to  the  aibitrators,  it  ren- 
dered the  award  uncertain,  incondusiTe  and  void. 
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T.  T.  I860,  award  had  been  extended,  and  that,  within  the  time  so  extended, 
the  arbitrators  did  make  an  award  in  writing,  under  their  ha&di 
aiid  seals,  concemiiig;ttodifiefences  betweei|»the  parties,  upon  tk 
•26th  of  January  1860;  and,  amongst  other  things,  ordered  thattk 
{partnership  found  to  exist  between  the  plaintiff  and  defendut 
should,  from  the  date  of  tlie  award,  cease,  and  stand  dissolved; 
that  one  of  the  parties  should  retire,  and  that  the  assets  of  tii£ 
partnership  should  be  distributed  as  follows: — ^that  the  retirii^ 
partner  should  receive  the  readj  money,  amounting  to  £830.  16b., 
also  the  4um  of  £551.  1  Is.  lid.,  as  the  balance  of  his  share, from 
the  continuing  partner,  and  £150*  for  the  share  of  the  busineas; 
that  these  latter  sums  should  be  chargeable-  on  the  plant  tod 
debts  jdue,  and  upon  the  continuing  trtider  personally,  and  that 
he  should  fbrthwith  secure  the  same,  by  his  bond  and  wamst 
to  enter  judgment  thereon,'  but  that  the  warrant  should  be  lodged 
with  ihe  arbitrators,  and  judgment  not  be  entered  withoat  thdr 
consent.  That  these  sums  should  be  paid  by  instalments  of  £100 
a-month  (apeolfyf ng  the  days  of  payment),  with  interest  at  £6  per 
cent. ;  and,  farther,  that  the  defendant  should  have  the  pririkge, 
up  to  the  31st  of  tFanuary  1860,  then  next  ensuing,  to  ekct 
whether  he  would  retire  from  the  partnership,  and  that  the  plaintiff 
should  be  bound  by  such  election,  if  made ;  and  that,  if  tin 
defendant  did  not  before  said  day  select  the  position  of  retirio^ 
partner,  he  should  be  deemed  to  have  elected  to  continue  in  the 
business ;  and  that  the  plaintiff  should  thereupon  become  entitled  to 
the  share  of  the  retiring  partner,  and  to  receive  the  aforesaid  sum 
of  money  from  the  defendant,  as  continuing  trader. 

Averment : — That  the  defendant  afterwards,  on  the  1st  of  Febro- 
ary  1860,  elected  to  continue  in  the  business,  and  to  accept  the 
portion  of  continuing  trader.  That  the  plaintiff,  accordingly,  pi^ 
pared  a  bond  and  warrant  of  attorney,  and  tendered  the  same  to 
the  defendant  for  execution,  but  that  the  latter,  disregarding  ius 
promise  in  that  behalf,  refused  to  execute  the  same. 

Demurrer : — Upon  the  grounds  that  the  summons  and  plaint  dotf 
not  show  that  it  was  incumbent  upon  the  defendant  to  execatethe 
bond.     That  it  is  not  averred  that  the  defendant,  before,  or  on 
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the  3 let  of  January  1860,  did  any  act  amounting  to  an  election  T.  T.  I860. 

,     ,                  .          ,         .  ,      ,       ConmoH  Fleas 
to  remain  as  continuing  trader;  and  that,  consistently  with  the     v— — % 

averments  therein,  he  may  have  elected  to  retire  on  the  31st  of  ^ 

January.    That  the  averment  of  an  election  on  the  1st  of  February     lindsat. 

is  immaterial.     That  the  award  was  tiot  final,  but « uncertain  and 

inconsistent. 

W.  O'Brien  opened  the  demurrer. 

«/.  G.  Brown  and  Chaiterton,  in  support  of  the  pleading. 

Sullivan,  in  reply. 

The  following  authorities  were  referred  to  in  the  argument : — 
Vincent  r.  Sctdly  (a) ;  Ward  v.  Dean  {h) ;  Moore  v.  Butlin  (c) ; 
Wood  V.  Griffiths  (d) ;  Manser  v.  Heaver  (e) ;  Goddari  v.  Mans- 
field  (f)\  Miller  v.  De  Burgh  {g)\  Taylor  v.  Shutileworth  {h) ; 
Sradshaw^s  Arbitration {%)  ;  Selsby  v.  Russel(Ji)\  Winch  Sf  Grove 
v.  Sanders  (I) ;  PedUy  v.  Goddart  (m)  ;  Storhe  v.  De  Smith  (n) ; 
King  v.  Fines  (o) ;  Tomlin  v.  T%e  Mayor  ofFordwich  (p). 

Cur,  ad.  vuit. 


MoNAHAN,  C.  J.,  delivered  judgment  of  the  Court.* 
This  case  comes  before  the  Court  upon  demurrer  to  the  summons 
and  plaint.  It  appears  by  the  summons  and  plaint  that  the  plaintiff 
and  defendant,  who  are  brothers,  had  been  in  business  together; 
that  certain  differences  had  arisen  between  them,  and  that  they 
had  agreed  to  refer  their  disputes  to  arbitration,  and  to  abide  by 


(a)  loir.  Law Bep. 28. 
(c)  7Ad.&EL602. 
(e)2B.&A.205. 
O)  4  Exch.  809.      . 
(t)  12  Q.  B.  562, 573. 
(0  Cro.  Jac.  584. 
(n)  Willes,  66. 


(&)3B.ftAd.284. 

(<0  1  Swanst  52. 

(f)  19  Law  Jour.,  Q.  B.»  805. 

(A)  6  B.  N.  C.  277. 

(A)  Comb.  456. 

(m)  7  T.  B.  73. 

(o)  Sid.  59. 


(;>)5Ad.  &E1L147. 

'  Kr.  Justice  Kxooh  was  absent  at  the  Ck>iisolidated  Nisi  Frins  Court 
VOL.  11.  40  L 


Junt  11. 
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T.  T.  I860,  and  perfonn  the  terms  of  the  award,  when  made,  provided  it  wis 
CornmonPUoM, 

made  and  pnbliflhed  before  the  Ist  of  January  1869.    It  ^>pan 

that  the  time  for  making  the  award  was  finbseqaenUy  eztoded, 
and  that,  within  the  time  so  extended,  the  arbitrators  did,  opoA 
the  25th  day  of  January  1860,  make  their  award  in  writing,  mder 
their  hands  and  seals,  whereby  they  ordered  that  the  partiMnhlp 
found  to  exist  between^  the  plaintiff  and  defendant  should,  firan 
the  date  of  the  award,  eease  and  determine ;  and,  further,  that  tbe 
entire  of  the  assets  of  the  partnership  should  be  distributed  in 
the  following  manner: — ^that  the  retiring  partner  was  to  reoeire 
£830.  16s.  Id.  in  cash,  and  also  £551.  lis.  lid.  as  the  bduce 
of  his  share  in  the  partnership,  from  the  continuing  partner  (who 
was  to  carry  on  the  business  on  his  own  account),  and  also  £150 
for  his  share  of  the  business.  It  was  also  provided  by  the  awird 
that  these  sums  should  be  chargeable  upon  the  plant  and  debti 
due  to  the  establishment,  and  also  upon  the  continuing  trader  pe^ 
sonally,  and  that  he  should  secure  the  payment  thereof  by  his 
bond  and  warrant  of  attorney  to  confess  judgment  thereon,  hot 
that  the  warrant  should  bo  lodged  with  the  arbitrators,  and  judg- 
ment not  entered  without  their  consent.  The  award  also  provided 
that  these  sums  were  to  be  paid  by  instalments,  at  the  rate  of  £100 
a-month,  specifying  the  days  upon  which  each  payment  was  to 
be  made;  and  thei^  was  a  further  provision,  that  the  defeodut 
should  have  the  privilege,  up  to  the  31st  of  January  I860,  of 
electing  whether  or  not  he  would  retire  from  the  partnership,  isd 
that  the  plaintiff  should  be  bound  by  his  election ;  and  that  iC 
before  that  day,  the  defendant  did  not  make  such  election,  thi^ 
in  such  case,  he  should  be  deemed  to  have  elected  t«  continoe 
in  the  business,  and  that  the  plaintiff  should  then  become  entitled 
to  the  share  of  the  retiring  partner.  Such  was  the  award  stated 
in  the  summons  and  plaint,  as  far  as  the  present  ease  is  concerned. 
The  plaintiff  then  proceeds  to  aver  that  the  defendant,  afierward^ 
on  the  1st  of  February  1860,  elected  to  continue  in  the  bo^neBS, 
and  to  accept  the  portion  of  continuing  partner;  and  that  the 
plaintiff  accordingly,  prepared  a  bond  and  warrant  of  attonej> 
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and  tendered  it  to  the  defendant  for  ezecation,  but  that  the  latter  T.  T.  I860, 
refused  to  execute  it.  The  first  cause  of  demurrer  assigned  and  ^'""^ 
argued  was,  that  it  did  not  appear  whether  the  plaintiff  relied 
on  an  express  election  bj  the  defendant  to  remain  as  continuing 
trader,  or  whether  the  plaintiff  relied  on  the  defendant  not  having 
made  anjr  election  on  or  before  the  31st  of  January,  the  day  spe- 
cified in  the  award  for  that  purpose,  the  election  in  the  summons 
and  plaint  having  been  stated  to  have  been  made  on  the  1st  of 
February.  We  stated,  in  the  course  of  the  argument,  that  we 
would  not  permit  such  a  question  as  this  to  remain  upon  the 
record;  and  we,  accordingly,  made  aa  order  that  the  record  should 
be  amended,  either  by  stating  an  express  election  within  the  time, 
or,  if  no  such  election  had  been  made,  that  it  should  be  so  stated ; 
and  that,  by  reason  of  no  election  having  been  made,  defendant 
became  continuing  trader,  and  that  notice*  thereof  had  been  given 
to  the  plaintiff. 

This  being  so,  then  arises  the  next  question  upon  the  demurrer, 
and  it  is  the  only  one  which  we  intend  to  decide,  namely,  whether 
this  is  an  award,  final  and  conclusive  in  its  nature,  upon  which  an 
action  may  be  brought?  One  point  only  has  been  relied  upon  by 
Mr.  SiUiivan.  The  award  directs  that  the  sums  which  were  pay- 
able by  monthly  instalments  should  be  secured  by  the  bond  and 
warrant  of  attorney  of  the  continuing  trader.  We  are  all  aware 
that  a  bond  and  warrant  of  attorney  entitles  the  person  to  whom 
it  is  made  to  enter  judgment  upon  it  immediately,  no  matter  when 
the  amount  of  the  bond  is  payable ;  and  that  judgment,  being  regis- 
tered, becomes  a  real  security,  affecting  any  lands  the  property  of 
the  debtor  at  the  time  of  the  rendition  of  the  judgment,  in  the 
nature  of  a  mortgage.  Therefore  it  was  clearly  the  intention  of  the 
arbitrators  not  merely  that  the  payment  of  this  money  should  be 
secured  by  bond,  but  also  that  the  security  might,  without  any 
delay,  be  capable  of  being  turned  into  a  judgment,  which  might 
immediately  operate  as  a  real  security  upon  the  lands  of  the 
judgment  debtor.  But  this  award  contains  a  further  provision,  tha 
the  warrant  of  attorney  should  remain  in  the  hands  of  the  arbi- 
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T.  T.  18i60.  trators,  and  that  jadgment  should  not  be  entered  upon  it  wUbout 
N.^--v — ^  *  their  consent ;  thus  giving  them  a  further  discretioDy  as  to  the  time 
at  which  thia  bond  should  become  a  security  affecting  the  resl  esute 
of  the  obligor.  Upon  this  part  of  the  award  an  objection  hss  been 
raised,  viz«,  that  it  reserves  a  future  power  to  the  arbitrators,  and 
that  it  is,  for  that  reason,  not  final  ax^d  conclusive,  and  consequentlj 
void. 

The  case  has  been  argued  at  considerable  length,  and  sevenl 
authorities  have  been  cited.    In  support  of  the  award  it  baa  been 
contended  that  this  provision,  that  the  warrant  should  remain  in  the 
hands  of  the  arbitrators,  might  be  rejected  as  sorplosage,  being 
beyond  the  power  of  the  arbitrators ;  and  we  were  reierredi  io  sap- 
port  of  that  view  of  the  case,  to  the  case  of  Manser  v.  Heater  (a). 
In  that  case,  a  verdict  had  been  taken  by  consent,  subject  to  the 
award  of  a  barrister,  to  whom  the  action,  and  all  matters  io  dispute 
between  the  parties,  were  referred.   The  arbitrator  directed  that  the 
verdict  should  stand  for  £50,  but  added  that,  in  case  certain  acts, 
which  the  award  provided  should  be  done,  were  not  done  to  the 
satisfaction  of  the  plaintiff,  he  might  be  at  liberty  to  adduce  fiirther 
evidence  of  that  fact,  so  that  a  final  award  might  be  made.   A 
motion  having  been  made  to  set  aside  a  judgment  entered  in  punn- 
anoe  of  the  award,  on  the  ground  that  the  latter  was  not  final,  the 
Ck)urt  of  Queen's  Bench  held  that  the  validity  of  the  award  was  not 
affected  by  the  introduction  of  the  provision  as  to  a  future  awttd, 
that  being  a  matter  beyond  the  scope  of  the  refermice,  and  referring 
to  future  prospective  differences.    Milier  v.  DeB9trgk(b)  is  ann 
ther  case  to  which  we  have  been  referred.    The  facta  of  that  oae 
appear  to  be  rather  complicated,  and  not  very  clear.    It  was  u 
action  by  solicitors  to  recover  the  amount  of  two  l»Ils  of  oo^ 
brought  against  the  defendant  as  member  of  a  company;  and  a  verdict 
was  entered  for  '*  £3000  damages,  and  one  shilling  damages  on  the 
judgment  on  a  demurrer  in  the  cause,"  subject  to  the  award  d 
an  arbitrator,  to  whom  the  entire  matter  was  referred.   He  awarded 
that  the  £3000  damages  should  be  reduced  to  one  shilling,  besides 


(a)  3  B.  &  Ad.  295. 


(6)  4  Ezch.  809. 
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plaintiffs  should  receive  from  the  defendant,  in  pursuance  of  a      . * 

certain  agreement,  two  sums  of  money,  as  soon  as  they  shall  have 
discharged  the  demands  of  certain  persons ;  and  that,  upon  pro- 
duction of  proper  vouchers  from  the  latter,  and  upon  proof  that 
these  daims  had  been  discharged,  the  plaintiffs  should  be  entitled  to 
receive  these  two  sums  of  money.    The  award  was  objected  to  as 
being  inconclusive,  upon  the  grounds  that  the  plaintiffs  might  be 
unable  to  make  proof  satisfactory  to  the  defendant ;  but  Chief  Baron 
Pollock  held  that  the  latter  portion  of  the  award  might  either  be 
rejected  as  surplusage,  or  that  it  was  the  very  matter  agreed 
to  be  done  by  the  parties  before  the  award  was  made;  but  that 
the  award,  being  divisible,  was  not  vitiated  by  the  clause  objected 
to.    Moore  v.  Butlin  (a)  was  a  similar  case ;  but  the  facts  are  by 
tio  means  clear;  nor  does  the  decision  of  the  Court  enable  us  to 
apply  it  satisfactorily  to  the  present  case.     Ward  v.  Dean  (b)  was 
a  singular  case.  The  arbitrator  in  that  case  directed  *'  that  a  verdict 
"  should  be  entered  for  J.  Dean,  instead  of  the  verdict  and  damages 
*'  which  had  been  found  for  the  plaintiff;  and,  further,  that  J.  Dean 
«  should  pay  the  costs  of  the  reference  and  award."    The  arbitrators 
appear  to  have  intended  that  the  •  plaintiff  should  have  paid  the 
costs;  but  the  Court  held  that,  the  award  having  been  regularly 
executed,  the  arbitrator  could  not  rectify  the  error ;  and  the  defend- 
ant actually  paid  the  costs.     In  the  present  case,  Mr.  Chatterton  did 
not  argue  that  such  a  discretionary  power  could  be  reserved  by  the 
award ;  for  he  was  aware  that  the  award  could  not  be  supported 
upon  such  grounds,  inasmuch  as  it  would  confer  upon  the  arbitrators 
a  future  power  of  deciding  whether  they  should  allow  judgment  to  be 
entered  upon  this  bond ;  or  whether,  by  refusing  to  do  so,  they  should 
expose  the  plaintiff  to  the  risk  of  the  defendant  becoming  bankrupt ; 
and,  accordingly,  his  argument  was,  that  the  Court  might  reject 
altogether  that  portion  of  the  award  relating  to  the  retention  of  the 
warrant,  as  matter  of  surplusage,  and  that  the  plaintiff  would  be 
entitled  to  have  the  bond  and  warrant,  and  a  right  immediately 


(a)  7  Ad.  &  £11. 5d5, 


(6)  3  B.  &  Ad.  284. 
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^'"""^  case,  we  have  been  referred  to  the  case  of  Tamlin  v.  T%e  MojfWi^ 

Fordwieh  (a).  In  that  case,  disputes  had  arisen  between  landlord 
and  tenant,  and  it  was  agreed  to  refer  them  to  arbitration;  andtbe 
arbitrator  awarded  that  the  premises  should  be  put  into  good  and 
tenantable  repair,  to  the  satisfaction  of  James  Moyes ;  and  Lord 
Denman  held  that,  the  onlj  direction  as  to  repairs  being  that  Hbej 
should  be  completed  to  the  satisfaction  of  a  third  party,  that  obje^ 
tion  was  insuperable.*  In  that  case,  a  similar  argument  was  urged 
upon  the  Court,  namely,  that  the  words  ^'  to  the  satisfaction  of 
James  Moyes**  might  bo  rejected;  but  the  Court  decided  thatthej 
could  not  do  so,  that  clause  being  of  the  body  and  essence  of  the 
award. 

We  must,  therefore,  as  best  we  can,  apply  the  principle  to  be 
deduced  from  those  cases  to  the  present.  It  appears  to  us  cleir 
that  the  arbitrators  intended  what  they  expressed,  namely,  that 
the  retiring  partner  was  not  only  to  be  paid  ]by  the  continoiog 
trader  a  considerable  sum  of  money  by  certain  instalments,  hot 
that  he  was  to  have  this  money  secured  by  the  bond  and  wamnt 
of  attorney  of  the  continuing  trader;  and  the  action  is  brought 
for  the  not  executing  this  bond  and  warrant  of  attorney.  It  is, 
therefore,  clear  that  we  cannot  reject  the  portion  of  the  award 
which  directs  the  bond  and  warrant  to  be  executed.  It  oocois 
to  us,  as  equally  clear,  that  we  cannot  reject  that  portion  of  the 
award  which  directs  the  warrant  to  be  retained  by  the  arbitrators, 
the  effect  of  which  would  be  to  enable  the  plaintiff  immedistelj 
to  enter  judgment  for  the  full  amount  of  the  penalty  of  the  bond. 
We  all  know  that  it  is  extremely  injurious  to  a  trader  to  fasre 
a  judgment  on  record  against  him ;  and  we  are  quite  clear  that 
we  should  be  deciding  directly  contrary  to  the  intentions  of  the 
arbitrators  if  we  were  to  hold  that  judgment  might  be  immedistelj 
entered  on  the  bond.  What  the  arbitrators  intended  was,  that 
if  any  change  took  place  in  the  circumstances  of  the  continaiog 
trader,  so  that  bankruptcy  or  insolvency  might  be  apprehended, 


(e)  5  Ad.  &  EIL  584. 
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they,  the  arbitrators,  should  have  the  power  of  permitting  judg-  T.  T.  1860. 

ment  to  be  entered  on  the  bond  and  warrant,  though  no  default 

had  been  made  in  payment  of  the  instalments  previously  due. 

This  discretion  appears  to  us  to  be  so  essential  a  part  of  this 

award,  that  we  do  not  feel  ourselves  at  liberty  to  reject  it;  and 

by  retaining  it  we  must  hold  the  award  void,  as  not  being  final 

and  conclusive.    We  are  quite  aware  that,  by  coming  to  this  con- 

dusiop,  we  probably  shall  involve  these  brothers  in  a  very  expensive 

and  unprofitable  litigation ;  this,  however,  we  cannot  avoid ;  and, 

for  the  reasons  I  have  stated,  we  must  hold  this  award  void,  and 

allow  the  demurrer. 

Demurred:  allowed. 
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Feb.  2. 


ROE  V.  LIDWELL. 

(Error  from  the  Court  of  Common  Pleas.) 


A  fall  and     This  case  came  before  the  Court  of  Exchequer  Chamber,  upon  a 

complete  de-  ^.  -  _ 

BcriptionoCtbe  writ  of  error,  brought  upon  a  judgment  of  the  Court  of  GomnMii 

sabject-matter 

of  a  deed  being  ]?leas.     It  was  an  action  of  ejectment  upon  the  title,  brought  bj 

fuotber  di.  ^^®  plaintiff  to  recover  the  possession  of  a  portion  of  the  lands 

ihe^aume  *hi-  ^^  Dromard  or  Dromardmore,  containing  about  forty-five  acres,  and 

fint™*de8crf  *  whereon  were  situate  certain  houses,  now  or  late  in  the' possession 

*^®°  ^  ^  of  certain  persons  (named  in  the  summons  and  plaint),  situate  in 

though  the  se-  the  parish  of  Killovenoge  and  baronv  of  Ikerrin,  county  of  Tippeniy. 

condiseqnallj 

fiill  and  com-  The  defence  alleged  that  the  forty-five  acres  in  dispute,  winch 

plete ;  and, 

therefore,  it  described  as  part  of  the  lands  of  Dromardbeg,  were  erroneooslj 

of  conyeyanee  called  in  the  summons  and  plaint  part  of  the  lands  of  Dromard  or 

oonyey    "  the  Dromardmore,  and  claimed  them  as  the  property  of  the  defendant 

of^^^^  At  the  trial  of  the  case,  before  Lord  Chief  Justice  Monahan,  at 

S^Se  b^y  *^®  Summer  Assizes  for  the  North  Riding  of  the  county  of  Tippe- 

ofJ.  and  conn-  ywj  1858,  the  following  issue  was  submitted  for  trial :— Whether 

tyof  T.,  con-        ^  *  ° 

taining  1065a.  the  plaintiff  was  entitled  to  the  possession  of  the  said  lands,  con- 

Or.  23p.,  star  *^  ^ 

tnte  measure,  taining  forty-five  acres  or  thereabouts,  whereon  the  said  houses  nov 

ortbereabontB, 

and  described  or  late  in  the  possession  of  the  said  James  Keys  and  Maria  Dow- 

in  the  annexed  „  .-  ,     ,"         ,  .,    ,      ,      ,  «    ,    ^  j 

map,  with  the  Img  are  situate,  whether  the  said  lands  be  called  Dromard  or 

ces ; "  and"      Dromardmore,  or  Dromardbeg,  or  to  any  part  of  the  said  lands, 
where  it  was 
proved  that  the 
map   annexed 

to  Uie  deed  comprised  a  portion  of  the  lands  called  Dromardbeg,  and  not  Dromard- 
more—Ifeilt/,  that  the  first  description  in  the  deed,  of  the  lands  of  Dromardmore, 
being  sufficiently  complete  and  certain,  shonld  prevail  over  the  second  description, 
comprised  in  the  words  "  described  in  the  annexed  map ;  *'  and  that  nothing  passed 
by  the  said  deed  which  was  not  part  of  Dromardmore. 


•  Coram  Lefbot,  C.  J. ;  PiooT,  C.  B. ;  CBbxbh  and  Hatks,  JJ.;  QtXMn, 
HuGHss  and  Fxtzo^rald,  BB. 
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on  the  said  day,  or  at  any  time  subseqaent  to  such  day,  and  before  H.  T.  1860. 

Exch^ChaKL 
the  commencement  of  such  action. 

The  plaintiff's  title  depended  upon  a  conveyance  from  the  Com- 
missioners of  the  Incumbered  Estates  Court,  which  was  given  in 
evidence ;  and,  after  reciting  that  George  Roe,  late  of  Loran-park, 
in  the  county  of  Tipperary,  had  been,  on  the  3rd  day  of  August 
1852,  declared  purchaser  of  the  town  and  lands  of  Dromardmore,  in 
the  barony  of  Ikerrin  and  county  of  Tipperary,  for  the  sum  of 
£1115,  and  that  George  Roe  had  paid  that  sum  into  the  Bank 
of  Ireland  to  the  credit  of  the  estate,  and  had  died  on  the  22nd 
of  August  1852,  having,  before  hb  death,  appointed  his  eldest 
brother  and  heir-at-law,  Robert  Roe,  and  also  Catherine  White, 
executor  and  executrix  of  his  will,  and  that  the  said  Robert  Roe 
had  taken  out  probate  of  the  will  of  Greorge  Roe,  proceeded  in 
these  words :  "  Now  we,  Mountiford  Longfield,  LL.D.,  and  Charles 
*' James  Hargreave,  Esq.,  Commissioners,  &c.,  in  consideration  of 
^'the  said  sum  of  £1115  sterling,  by  George  Roe,  of  Loran-park, 
''since  deceased,  so  paid  as  aforesaid,  do  grant  unto  the  said  Robert 
''  Roe,  of  Loran-park,  in  the  county  of  Tipperary,  Esq.,  the  town 
"and  lands  of  Dromardmore,  in  the  barony  of  Ikerrin  and  county 
''of  Tipperary,  containing  1085a.  Or.  2dp.,  statute  measure,  or 
"  thereabouts,  and  described  in  the  annexed  map,  with  the  appur- 
"  tenances,  to  hold  the  same  unto  the  said  Robert  Roe,  discharged 
"from  all  quit  or  Crown-rents,  which  have  been  redeemed  by  the 
"said  Commissioners,  and  subject  to  the  lease  referred  to  in  the 
"schedule  hereunto  annexed;  subject,  however,  to  the  same  trusts, 
"  intents  and  uses  as  if  the  said  grant  had  been  made  to  the  said 
"  Greorge  Roe  before  his  decease.**  The  date  of  this  conveyance 
was  June  30th,  1853.  In  the  schedule  to  this  conveyance,  the  lands 
were  described  as  Dromardmore ;  the  name  of  the  tenant  was  given ; 
the  quantity  of  land  stated  to  be  1085a.  Or,  23p.;  yearly  rent,  £42. 
12s. ;  gale-days,  March  25th  and  November  29th ;  and  the  tenure, 
a  lease,  bearing  date  October  17ih,  1709»  for  three  lives  renewable 
for  ever.  The  plaintiff  also  proved  another  deed  of  conveyance 
from  the  Commissioners  of  the'  Incumbered  Estates  Court,  bearing 
date  the  5th  of  July  1854,  to  the  plaintiff,  of  the  lands  therein 
VOL.  11.  41  L 
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BL  T.  1^60.  described  as,  first,  the  lands  of  Dromard  otherwiae  Dromaidiiiat 
as  demised  by  the  aforeswd  indenture  of  the  17th  of  October  1709. 
excepting  thereout  (hat  portion  expressed  to  be  demised  b^  tlie 
thepein  recited  indenture  of  the  9th  of  December  1771,  and  ain 
excepting  that  other  portion  thereof  assared  bj  the  therein  recited 
indenture  of  the  12th  of  March  1826;  secondly,  all  that  other  put 
of  tiie  lands  of  Dromard  expressed  to  be  demised  by  the  tberdc 
recited  indenture  of  the  9th.  of  December  1771  (excepting  u 
therein),  and  containing  64 1«.  3r.  46p.,  plantation  measure,  or  there- 
abouts, situate  in  the  barony  of  DLcrrin  and  county  of  Tippeniy. 
The  plaintiff  also  produced  witnesses  who  proved  that  tbey  bew 
the  lands  of  Dromardmore,  and  that  the  forty-five  acres  in  qoestioD, 
and  the  houses,  lay  within  the  boundaries  of  the  map  annexed  to  tke 
deed  of  1863 ;  that  Dromardmore  was  divided  by  a  road  and  streaa 
of  water  from  Dromardbeg;  thai  these  forty«>five  acres  were  witbic 
what  was  called  the  Hill-division  of  Dromardmore.  The  defendttt, 
at  the  close  of  the  plaintiff's  case,  called  a  witness  who  proved  that 
the  forty- five  acres  in  dispute  were  part  of  the  lands  of  Drarnvd- 
beg,.and,not  of  Dromardmore. 

At  the  close  of  the  trial,  the  learned  Judge  told  the  jury  that 
whether  the  lands  in.  question  were  Dromardmore  or  Dromardbeg 
was  immaterial^  provided  they  were  included  in  the  mi^  attached  to 
the  conveyance  of  1853 ;  and  that,  if  they  were  included  in  that 
map^  they  passed  under  that  conveyance,  whether  they  were  pot  ot 
Dromardmore  or  Dromardbeg.  The  defendant's  Counsel  tbea  caQed 
upon  his  Lordship  to  infiMrm  the  jury  that  the  question  ibr  them 
to  try  was,  whether  the  lands  in  dispute  were  in  £Mt  put  of 
Dromardmore  or  Dromardbeg,  and  to  inform  them  that,  if  thej 
were  Dromardbeg,  they  should  .find  for  the  defendant;  and,  ^ 
learned  Judge  having  refused  so  to  do,  the  defendant's  CmsA 
excepted  thereto.    The  jury  found  a  verdict  for  the  plaiatiC 

The  exceptions  having  been  argued  before  the  Court  of  ConuDU 
Fleas  upon  the  22nd,  2drd  and  27th  of  January  1859,  the  Lord  Oid 
Justice  delivered  the  judgment  of  that  Court,  allowing  the  excep- 
tions, and  awarding  a  venire  de  novo.* 

•  9  Ir.  Com.  Law  Bep.  184. 
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A  writ  of  error  having  been  brought  upon  that  judgment  to  the  H*  T.  I860. 
Court  of  Exchequer  Chamber  by  the  plaintiff-— 


•/.  E.  Walsh  and  iByan,  for  the  plaintiff  in  error,  contended  that 
the  description  in  the  map  was  of  greater  certainty  than  the  words 
of  the  deed,  upon  the  principles  praseniia  corporis  toUii  ^rrorem 
nominiSf  and  nil  faeit  etrorem  nominis  quum  de  corpore  constat : 
Bacon's  Tracts,  pp.  102,  103;  Broom's  Legal  Maxims^  last  ed., 
p.  565.  They  also  cited  JDoe  d.  Smith  v.  Galloway  (a) ;  Erring- 
ton  v«  Rorhe{bX  and  in  House  of  Lords,  ex  relatione  (c) ;  Preston's 
Cowfeyancing,  pp.  285,  286 ;  M'Netin's  Itteumbered  Estates  Court 
Practice,  p.  148 ;  The  Dublin  and  Kingstown  RaUway  Con^mng 
V.  Bradford  (d) ;  Wrottesley  y.  Adams  (e) ;  Llewellin  v.  Jers^  (f)  ; 
Jach  ▼.  M'Intire{g) ;  Jaeh  v.  BeU(h). 

R.  Armstrong  and  Loughnane^  contra,  cited  Bacon's  Tracts, 
p.  104;  Doddington's  case(i). 

'  Walsh  was  heard  in  reply. 

Cur.  ad.  vult. 


Lefbot,  C.  J.,  now  delivered  the  judgment  of  the  Court.  rr   m  i  i< 

T.  T.  I860* 
This  case  comes  before  the  Court  upon  a  writ  of  error  from  the       Jum  9. 

judgment  of  the  Court  of  Common  Pleas,  pronounced  upon  the 

argument  of  a  bill  of  exceptions  taken  upon  the  trial  to  the  opinion 

of  the  learned  Judge.    The  action  was  an  ejectment  upon  the  title, 

brought  to  recover  possession  of  a  portion  of  certain  lands,  called 

Dromard  or  Dromardmore,  containing  about  forty*five  acres,  whereon  * 

were  situated  certain  houses,  now  or  late  in  the  possession  of  James 

Keys,  Maurice  Bowling  and  Michael  Corcoran,  situated  in  the 

parish  of  Killovenoge,  barony  of  Ikerrin  and  county  of  Tipperary. 

(a)  5  B.  &  Ad,  3,  447.  (6)  6  Ir.  Com.  Law  Rep.  353. 

(c)  9  Ir.  Com.  Law  Bep.  367. 
(d)  7  It.  Com.  Law  Rep.  57,  624.    (e)  Plow.  187- 
09  11M.&W.  189.  Gr)  12  01.  A  Rn,  181. 

(A)  5  Jebbft£(7iiu432.  (0  2Bep.32. 
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T.  T.  I860.  W^  have  here  an  identification  of  the  lands  claimed  by  the  plaintiff, 
not  only  by  name,  but  also  by  oocnpation.  The  defendant  took 
defence  for  the  entire  of  the  lands  mentioned  in  the  snnunons  and 
plaint,  but  describing  them  as  the  lands  of  Dromardbeg»  oontaining 
forty-five  acres,  whereon  were  situated  the  houses  mentioned  in  Oe 
summons  and  plaint,  and  stating  that  the  lands  were  erroneoudy 
described  in  the  summons  and  plaint  as  the  lands  of  Dromard  v 
Dromardmore.  Upon  these  pleadings  the  following  issue  was  knit:— 
'^  Whether  the  plaintiff  was  entitled  to  the  possession  of  the  said 
"  lands,  containing  forty-five  acres,  or  thereabouts,  whereon  the  siid 
**  houses  now  in  the  possession  of  the  said  James  Keys  and  Manriee 
'*  Dowling  are  situate,  whether  the  said  lands  be  called  Dromard  or 
«<  Dromardmore,  or  Dromardbeg,  or  to  any  part  of  the  said  lands,  ob 
"  the  said  day,  or  at  any  time  subsequent  to  such  day,  and  before 
«<  the  commencement  of  this  action  ?  "  The  case  came  on  for  trial 
before  the  Lord  Chief  Justice  of  the  Court  of  Common  Pleas,  at  the 
Summer  Assizes  for  the  North  Riding  of  the  county  of  Tipperary; 
and  the  plaintiff,  in  support  of  his  case,  relied  upon  a  deed  of  con- 
veyance  (referred  to  as  marked  with  the  letter  A),  executed  by  the 
Commissioners  of  the  Incumbered  Estates  Court,  bearing  date  the 
30th  of  July  1853,  whereby  they  grant  unto  Robert  Roe  *'  the  town 
'*  and  lands  of  Dromardmore,  situate,  &c^  containing  1085a.  Or.  23m 
*<  statute  measure,  or  thereabouts,  and  described  in  the  annexed  map, 
^*  with  the  appurtenances,  to  hold  the  same  unto  the  said  Robert  Roe, 
"  his  heirs  and  assigns,  discharged  of  all  quit  and  Crown-rents,  which 
"  have  been  redeemed  by  the  said  Commissioners,  and  subject  to  the 
^  lease  referred  to  in  the  schedule  hereunto  annexed." 

The  plaintiff  also  gave  in  evidence  the  several  other  deeds  and 
documents  referred  to  by  the  bill  of  exceptions,  marked  with  the 
letters  B,  C,  D,  E  and  E ;  but  they  all  import  to  deal  only  with  the 
lands  of  Dromard  or  Dromardmore. 

The  defendant's  case  was  this,  that,  in  point  of  fact,  the  lands  ia 
question  were  not  part  of  the  lands  of  Dromard  or  Dromardmore, 
but  that  they  were  portion  of  the  lands  of  Dromardbeg,  which  is  a 
separate  denomination  and  parcel  of  land  from  Dromard  or  Dromaid- 
more.    Evidence  was  gone  into,  and  uncontradicted,  to  the  efiect 
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that  Dromardbeg  was  a  distinct  denomination  and  parcel  of  land  T.  T.  I860. 

from  Dromardmore,  and  that  the  houses  mentioned  in  the  summons 

and  plaint  were  all  upon  the  lands  of  Dromardbeg,  and  not  on  the 

lands  of  Dromardmore.    Upon  this  evidence  it  was  contended,  on 

behalf  of  the  plaintiff,  at  the  trial,  and  also  upon  the  argument 

below,  and  in  this  Court,  that,  inasmuch  as  the  forty-five  acres 

in  question  are  contained  within  the  map  annexed  to  the  deed 

of  the  30th  of  July  1858,  from  the  Commissioners,  although  not 

being  any  part  of  the  lands  of  Dromardmore  mentioned  in  the 

granting  part  of  the  deed,  they  must  be  held  to  have  passed  by 

that  conveyance,  whether  they  were    part  of   Dromardmore  or 

Dromardbeg,  accordiug  to  the  decision  in  ErringUm  v.  BorheJ^ 

The  Lord  Chief  Justice  held  that  they  did  so  pass,  and  directed 

the  jury  to  find  a  verdict  for  the  plaintiff.    A  bill  of  exceptions 

was  taken  to  this  direction ;  and  it  was  insisted,  on  behalf  of  the 

defendant,  that  the  learned  Judge  should  have  told  the  jury  that 

the  question  for  them  to  decide  was,  whether  or  not  the  lands 

in  dispute  were  part  of  the  lands  of  Dromard  or  Dromardmore, 

which  the  deed  imported  to  convey,  or  of  Dromardbeg,  and  that, 

if  they  believed  that  they  were  part  of  the  lands  of  Dromardbeg, 

that  they  should  find  for  the  defendant ;  and,  upon  his  refusal  so 

*to  direct,  this  exception  was  taken,  and,  upon  airgument,  has  been 

allowed  by  the  Court  of  Common  Pleas,  and  a  venire  de  novo 

awarded ;  and  the  question  now  comes  before  us  upon  this  writ  of 

error.      This  Court  is  unanimously  of  opinion  that  the  judgment 

of  the  Common  Pleas  should  be  affirmed;  that  the  direction* of 

the  Lord  Chief  Justice  was  erroneous,  and  that  the  judgment 

allowing  the  exception  was  correct.     . 

The  present  case  is  perfectly  distinguishable  from  the  case  of 
Errington  v.  Rorhe ;  but,  before  I  proceed  to  compare  them,  I 
wish  to  make  a  general  observation,  which  is  equally  applicable 
to  conveyances  by  the  Commissioners  of  the  Incumbered  i^tates 
Court  as  to  any  others:  and  it  is  this: — The  first  point  to  be  ascer- 


*  Note. — ^A  report  of  the  dedaon  of  this  case  in  the  Hooae  of  Lorda  has 
been  printed  (ex  relatione)  in  the  9  Ir.  Com.  Law  Bep.,  p.  357. 
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T.  T.  1860.  tained  is,  what  the  conTeyanoe  (whether  with  or  withoat  a  map) 

Exck   Cham 

must  be  deemed  to  paas.  According  to  its  legal  effect  and  open- 
tioD,  having  regard  to  the  evidence  and  the  principles  of  conatroetioB 
applicable  to  the  case. 

Then,  bat  not  till  then,  arises  the  question  as  to  the  aothoritj  of 
the  Commissioners  to  give  a  title  to  the  lands  which  that  inatmiiieDt 
imports  to  pass,  according  to  its  legal  construction  and  effect.  Li 
this  case  the  plaintiff  claims,  by  his  summons  and  plaint,  forty-fire 
acres  of  the  lands  of  Dromard,  otherwise  Dromardmore,  which  be 
further  identifies  as  then  or  lately  in  the  possession  of  certain  per- 
sons  named  therein ;  and  to  sustain  that  claim  he  gives  in  evidence 
a  conveyance  from  the  Commissioners  of  the  Incumbered  Estates 
Court,  with  a  map  annexed.  By  that  deed  the  Commissioners  grant 
'*  the  town  and  lands  of  Dromardmore,  in  the  barony  of  Ikerrin,  aod 
**  county  of  Tipperary,  containing  1086a.  Or.  23p.  statute  measure, 
«  or  thereaboutd,  and  described  in  the  annexed  map,  with  tbe  appor- 
**  tenances/'  But  theimnexed  map,  according  to  the  evidence,  con- 
tains not.  the.  lands  of  Dromardmore,  but  the  lands  of  Dromardbeg, 
a  distinct  denomination  and  parcel  of  land,  in  the  occupation  of  the 
persona  alleged  to  have  held  the  lands  of  Dromardmore,  claimed 
by  the  plaintiff,  but  who,  according  to  the  evidence,  do  not  hold 
them,  but  hold  the  lands  of  Dromardbeg,  belonging  to  the  defendant.* 
Now^  supposing  that  to  be  so,  what  is  the  rule  of  constmction  in 
such  a  case,  looking  to  the  deed,  the  map  and  the  evidence  ?  I  take 
the  rule  to  be  this,  as  laid  down  in  Shep.  Touch.,  pp.  99*  246»  247  i— 
"  Whenever .  there  is,  in  the  first  place,  a  sufficient  certain^  and 
"  demonstration,  and  afterwards  an  accumulative  description,  and  it 
"  fails  in  point  of  accuracy,  it  will  be  rejected.  Falsa  dematuiraiio 
*^  non  noeetr  This  rule  is  stated  and  exemplified  in  a  variety  of 
cases,  collected  from  Brooke^  Phwden^  Dyer  and  other  ancient 
authorities ;  from  which  it  also  appears  that  the  grant  of  land,  by  its 
name,  constitute /M-tma/octe  that  *' sufficient  certainty  and  demon- 
stration" which  will  satisfy  the  rule.  Thus,  it  is  said,  ^'If  one 
**  grant  all  his  lands  in  DaU^  which  he  had  of  the  gift  of  J.  S.,  by 
''  this  grant  (thus  restricted)  nothing  will  pass  but  that  which  he 
*^  had  of  the  gift  of  J.  S.  But  if  one  grant  all  his  knds  in  Dak, 
"  called  Hodgu  (being  a  full  description  and  certainty  in  itself). 
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**  which  he  had  of  the  gift  of  J.  S^  by  this  grant  all  that  which  is  T.  T.  I860. 
«  eatted  Hodges  shaU  pass,  albeit  the  grantor  had  it  not  of  the  gift  ^*'*'  ^^"^ 
'^  of  J.  S.  {farfaisa  demonstraiio  non  noeet/*  So  again,  in  another 
case  it  is  said,  ^*If  a  parish  lie  in  two  counties,  viz.,  Berks  and 
^'  Wiits^  and  one  grant  in  this  manner,  *  all  his  close  ealled  Callis^ 
*<  in  the  parish  of  Hursi,  in  the  county  of  BerhSy  and  in  truth  the 
^  close  doth  lie  in  the  county  of  WiltSy  this  is  a  good  grant  to  pass 
"  the  dose  (because  the  dose  passes  by  the  name  as  a  full  and  cer- 
**  tain  description)."  In  the  present  case,  we  have  the  certainty  of 
the  name  of  the  close  intended  to  be  passed,  and,  in  addition  to  the 
principle  of  law,  there  is  evidence  which  abundantly  negatives  its 
being  the  close  delineated  on  the  map,  which  must,  therefore,  be 
rejected  as  a  falsa  demonstroHo*  So  again  it  is  said  in  another 
case,  '*  If  one  grant  in  this  manner,  *  my  manor  of  Z>aie,  which 
*'  appeareth  by  office  found  to  be  of  the  value  of  £10  per  annum,' 
«<  and  in  truth  in  the  office  it  is  found  at  £20  per  anntim,  this  grant 
^^  is  good,  notwithstanding  this  misprision  (because  there  is  a  cer- 
'*  tainty,  with  a  false  demonstration)."  But  it  has  been  argued  that, 
as  the  map  was  held  to  be  the  guide  in  the  case  of  Erringtan  v. 
Rorke^  so  it  should  be  in  the  present  case ;  but  in  that  case  the  deed 
made  the  map  the  guide.  The  grant  was  ^^part  of  the  Bog  of  Allan 
and  Clunagh ; "  but  what  part  was  not  further  specified  than  by 
reference  to  the  annexed  map,  which  alone  afforded  any  certainty 
or  ascertainment  as  to  what  part  was  intended  to  pass.  It  was  not  a 
grant  of  ''  the  Bog  of  Allan  and  Clunagh,"  but  only  a  part,  and 
what  part  was  only  ascertained  or  ascertainable  by  reference  to  the 
map.  The  map  was,  therefore,  the  only  means  of  certainty  as  to 
what  was  intended  to  pass.  In  the  present  case,  by  the  grant  of 
Dromardmore,  by  its  name,  constat  de  eorpore*  There  is  also  the 
positive  evidence  to  show  that  the  map  is  ^^ falsa  demonstration*  as 
to  the  description  by  occt^ation^  in  the  summons  and  plaint,  of 
the  land  claimed  by  the  plaintiff.  We  have  also  the  authority  of 
this  Court  in  the  case  of  I%e  Dublin  and  Kingstown  RaiiwaylCom- 
pany  v.  Bradford^  which  appears  to  be  quite  decisive,  to  show  that 
where  the  map  conflicts  with  the  grant,  which  contains  a  certainty 
beyond  doubt,  the  map  may  be  rejected  aafaisa  demonstraiio. 
It  might  be  further  suggested  in  this  case,  as  occurs  to  me  indivi- 
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T.  T.  1860.  dually,  as  a  farther  distinction  from  the  case  of  Brringtan  v.  JSorle, 

V—  -v    ^/    that  there  was  evidence  in  that  case,  by  production  of  the  prdimi- 

^^         nary  proceedings,  of  an  authority  to  sell  the  denomination  (MmA- 

UDW£LL.     land)  there  claimed ;  but  in  the  present  case  there  was  no  eTidence, 

by  the  production  of  the  petition  or  other  preliminary  prooeedii^ 

of  an  authority  to  sell  the  lands  of  Dramardbeg,    If,  therefore,  th^ 

could  not  be  included  inferentiaUy  in  the  conveyance  from  the 

Commissioners,  so  as  to  raise  a  preiumpUo  juris  ei  de  Jure  of  an 

authority  to  sell,  they  would  not  pass  under  the  conYe3ranoe.    We 

are  all,  however,  of  opinion,  upon  the  grounds  first  stated,  that  the 

judgment  of  the  Court  of  Common  Pleas  should  be  affirmed. 

PiooT,  C.  B. 

I  fully  adopt  all  the  reasons  given  by  the  Lord  Chief  Juancs. 
The  deed  of  conveyance  affords  evidence  of  what  the  Comminionen 
purported  to  sell ;  and  that  was  the  lands  of  Dromard,  or  Dromazd- 
more ;  and  they  must  be  taken  to  have  conveyed  nothing  more  than 
what  they  purported  to  sell. 

FlTZGBKALD,  B. 

I  wish  to  be  understood  as  concurring,  upon  the  gronnda  bcMj 
that  this  case  is  ruled  by  the  decision  in  the  case  of  The  DmUm  and 
Kingitawn  Railway  Company  v.  Bradford. 

O'Bbibn,  J. 

I  am  also  of  opinion  that  this  case  is  ruled  by  the  authority  of 
Bradfords  e<ue.  But  even  without  that  authority,  I  should  have 
come  to  the  conclusion  that  the  reference  to  the  map,  preceded  as  it 
is  by  a  full  and  complete  description,  cannot  be  taken  as  extending 
that  description ;  but  that  the  map  is  to  be  taken  as  faUa  demo»' 
ttroHoy  and  rejected  accordingly,  upon  the  principle  stated  by  the 
Loud  Chiev  Justice,  and  clearly  laid  down  in  Siup.  TondL, 
p.  247.  The  judgment  of  the  Court  of  Common  Pleas,  therefore^ 
stands  affirmed. 

HAnss,  J.,  and  Gbeene  and  Hughes,  BB.,  concurred. 

Judgment  affirmed. 
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E.  T.  1860. 
Exchequer, 


O'DONNELL  v.  REILLY. 
(Exchequer,) 


April  3 


This  was  an  application,  on  bebalf  of  the  plaintiff,  to  set  aside  the  Where  a  de- 

defence  filed  by  the  defendant,  as  being  palpably  false  and  a  sham  ranted  by  the 

defence,  and  filed  for  the  purpose  of  delay,  and  that  the  pkintiff.  pj^^ure^*^ 

might  be  at  liberty  to  mark  judgment,  notwithstanding  the  filing  f  ^^gie  C^^ 

thereof.  *^®  ^^^^  ^^^ 

not   try   its 

The  action  was  brought  upon  a  promissory,  note,  by  the  indorsee  Jj^^  **^  ^"^^^^ 
against  the  maker.  The  defendant  pleaded  that  he  did  not  make  affidavit. 
the  promissory  note  as  alleged.  Two  affidavits  were  filed  on  behalf 
of  the  plaintiff,  in  support  of  the  motion,  one  by  a  person  named 
John  Pierce,  who  swore  that  he  was  present  on  the  9th  day  of 
April  1858  in  the  office  of  Mr.  Robert  L.  Kane,  who  was  then,  and 
still  is,  in  this  cause,  the  defendant's  attorney,  when  the  promissory 
note  upon  which  this  action  was  brought  was  drawn  by  the  said 
Robert  L.  Kane,  an4  that  the  defendant,  who  was  a  marksman,  then 
and  there  set  his  mark  to  said  promissory  note,  in  the  presence  of 
sud  John  Pierce  and  of  Robert  L.  Kane,  who  first  read  same  to 
the  defendant.  The  promissory  note,  which  was  produced,  contained 
a  memorandum  signed  by  Robert  L.  Kane,  stating  that  he  had  read 
same  to  the  defendant.  An  affidavit  was  also  made  by  the  payee 
of  the  note,  Edward  M'Keon,  who  swore  that  after  the  note  became 
due  he  received  a  letter  from  the  defendant,  dated  the  11th  of 
October  1859,  written  by  Robert  L.  Kane,  apologising  for  the  non- 
payment of  the  note,  and  promising  to  pay  it  in  the'  month  of 
November.  That  he  also  received  a  letter  from  Robert  L.  Kane, 
dated  the  7th  of  November  1859f  admitting  the  making  of  the 
note,  and  stating  that  defendant  would  pay  it  at  once  if  he  had  the 
means.  That  the  defendant  had  come  to  him,  on  several  occasions, 
begging  for  time,  and  that  he  never,  except  by  the  defence  in 
VOL.  11.  42  L 
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E.  T.  1860.  this  action,  suggested  that  he  did  not  make  the  note.    That  tk 

, ^a^     defence  was  wholly  and  entirely  false,  to  the  knowledge  of  the 

said  Robert  L«  Kane  and  the  defendant,  and  that  it  was  filed  s(At\j 
BBiLLT.      for  the  purpose  of  delay.    No  affidavit  was  made  by  the  defendaat, 
or  on  his  behalf. 

If.  MorriSy  in  support  of  the  application. 

The  letters  of  the  defendant  himself,  and  the  affidavits  filed  oa 
behalf  of  the  plaintiff,  show  that  this  defenee  is  palpably  false,  and 
filed  only  for  the  purpose  of  delay.  When  that  appears,  the  Comt 
has  jurisdiction  to  set  aside  the  plea :  LeaiUy  ▼.  Carey  (a).  Thst 
was  an  ejectment  for  non-payment  of  rent,  and  there  was  a  defence 
of  payment,  and  the  Court  of  Queen's  Bench  granted  a  conditioiisl 
order  to  set  aside  the  plea,  grounded  on  the  affidavits  of  the  plaintiff 
and  his  agent.  In  Armtirang  v.  Evans  (6),'  an  action  upon  a  pro- 
missory note,  a  similar  order  was  made.  He  alao  cited  M^Kamt 
V.  Burke  (c). 

W.  Sidney y  contra. 

In  LeaMy  v.  Carey  the  order  was  ultimately  made  on  cooaent, 
BO  that  the  point  was  not  decided.  Armsiraug  t«  Evans  might  hsfe 
been  decided  upon  other  grounds,  for  other  grounds  are  alloded 
to  in  the  judgment,  and  the  plea  was  embarrassing,  irrespective  of 
its  truth  or  falsity.  WKenna  v.  Burke  is  an  auUiority  against  the 
motion.  The  defence  in  that  case  was  a  plea  of  judgment  reoovoed, 
and  the  certificate  given  disproved  the  truth  of  tlie  plea.  The  ne- 
cessity for  such  a  certificate  being  given,  in  pursuance  of  the  43Eii 
General  Order,  shows  that  the  plea  of  judgment  reooveied  was 
intended  to  be  an  exceptional  case.  The  rule  is  stated  in  1  ArA- 
boldTs  Practice^  p.  270.  If  a  plea  is  palpably  a  tricky  one,  framed 
only  for  the  purpose  of  delaying  the  plaintiff,  a  Judge  will  stzike 
it  out;  but  the  Judge  will  not  interfere  to  strike  out  a  plea  upon  the 
mere  ground  of  its  being  false,  although  the  plaintiff  swears  it  is  so 

(a)  8  Ir.  Com.  Law  Bep.,  App,,  i 

(6)  8  Ir.  Com.  Law  Bep.,  App,^  zxvilL 

(e)  5  Ir.  Com.  Law  Bep.  lia 
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in  every  respect.     The  effect  of  such  an  application  is  to  call  upon  £.  T.  1860. 

the  defendant  to  verify  his  plea  in  every  case,  which  is  contrary     ^...^v^--^* 

to  the  intention  of  the  Legislature.    The  Common  Law  Procedure    ^  ^^ 

Act  specifies  the  cases  in  which,  and  in  which  alone,  the  defendant 

must  swear  to  the  truth  of  his  plea :  Merringion  v.  JBeeketi  (a)  ; 

Smith  V.  Baekwell  {b)  \  Edwards  v.  Greenwood  (o).    In  La  Forett 

V.  Langan  (d),  an  action  was  brought  upon  a  bill  of  exchange,  and 

the  defendant  pleaded  that  the  bill  was  outstanding  in  the  hands 

of  a  third  person.  -  An  application  was  made,  upon  affidavit,  to 

set  aside  the  plea  as  false,  and  letters  of  the  defendant,  requesting 

time  for  payment,  were  also  relied  on.    The  motion  was  refused, 

upon  the  ground  that  the  plea  was  one  upon  which  a  distinct  issue 

might  be  taken,  and  that  its  truth  could  not  be  tried  on  affidavit. 

If  a  plea  is  false  in  fact,  and  also  puts  the  plaintiff  in  a  difficulty 

as  to  the  mode  of  replying,  it  may  be  set  aside :  Letty  v.  RaiUon  («)• 

The  defence  in  this  case  is  a  single  one,  upon  which  issue  can 

be  taken,  and  there  is  nothing  improper  upon  the  face  of  it.     The 

cases  cited  on  the  other  side  are  all  consistent  with  the  motion 

being  refused,  but  La  Forest  v.  Langan  is  precisely  in  point. 

M.  Morris  replied. 

PiooT,  C.  B. 

We  cannot  accede  to  this  application.  As  far  as  I  can  collect  the 
intention  of  the  Court,  from  the  note  of  the  case  of  LecUhly  v.  Carey ^ 
in  the  Appendix  to  the  8th  voL  of  the  Irish  Common  Law  Reports^ 
p.  1, 1  infer  that  it  was  not  the  intention  of  the  Court  to  determine, 
in  a  summary  way,  the  truth  or  fidsehood  of  a  plea  on  affidavit.  If, 
by  the  rule  there  made  it  was  intended  so  to  decide,  I  should  say 
at  once  that  I  could  not  foUow  that  decision  as  an  authority.  But 
what  the  Court  there  did  was  to  grant  a  conditional  order  to  set 
aside  the  defence,  with  liberty  to  the  defendant  to  show  cause  ;  and 
that  liberty  was  given  to  him  upon  the  terms  of  paying  costs.    The 

(a)  3  Dow.  &  R.  231 .  (6)  4  Bing.  512. 

(c)  5  Bmg.  N.  C.  477.  (<0  4  Dow.  P.  C.  642. 

(<)  14Q.B.418. 
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E.  T.  1860.  inference  which  I  should  be  disposed  to  draw  from  a  rule  in  tkl 
^yU^^^  form,  and  from  the  short  note  of  the  judgment  of  Mr.  Jastke 
Crampton,  is,  that  the  Court  considered  that  there  was  something  ii 
the  form  of  the  defence,  and  in  the  reference  to  the  indorsemeBt 
upon  it,  which  made  the  defence  embarrassing ;  that  the  defence 
being  thus  irregular  in  form,  it  became  necessary  for  the  defendstt 
to  amend  it ;  and  that  the  Court,  upon  what  appeared  before  it, 
refused  to  allow  an  amendment,  and  determined  to  set  aside  tk 
defence,  unless,  on  showing  cause  against  the  conditional  order,  it 
should  appear,  by  affidavit,  that  the  defendant  had,  in  fact,  a  de- 
fence upon  the  merits  to  try  in  the  action ;  and  the  mle  made  ii 
the  case  of  Smyth  ▼.  SeoU  (a)  appears  to  have  been  made  on  tke 
same  grounds. 

We  have  been  called  upon  to  follow  the  rule  made  in  Leatkhf 
V.  Carey^  as  an  authority.  No  one  has  a  stronger  conviction  thta 
I  have  (as  more  than  once  expressed  from  this  Bench)  of  tbe 
importance  of  abiding  by  a  judgment  once  pronounced,  after  dtscis- 
Bton  and  consideration,  upon  a  point  distinctly  raised  for  dedaon. 
But  this  does  not  apply  to  the  exercise  of  mere  discretionary  powen. 
These,  as  I  apprehend,  are  conferred  on  the  Court  for  the  expreBB 
purpose  of  their  being  applied  with  a  view  to  what  appears  to  the 
Court  to  be  right  and  just  in  the  particular  circumstances  before  it 
If,  in  the  exercise  of  the  discretion  which  the  law,  in  certain  cises, 
so  confers  upon  Judges,  they  occupy  themselves  in  considering,  not 
how  they  ought  best  to  exercise  it  according  to  the  requirements  of 
the  case  before  them,  but  how  they  may  trace  analogies,  more  or 
less  remote,  between  the  case  before  them  and  some  former  case, 
which,  in  its  circumstances,  it  more  or  less  resembles,  they  virtosUy 
abjure  the  discretion  which  the  law  casts  upon  them,  and  make  for 
themselves  a  new  set  of  fetters,  rendering  almost  useless,  in  msny 
cases,  the  possession  of  dbcretionary  powers.  In  the  present  in- 
stance,  even  if  authority  ought  to  bind  us,  there  is  none  to  wamot 
the  order  we  are  called  upon  to  make.  The  facte  are  these :— Tbe 
action  is  brought  upon  a  promissory  note,  by  the  indorsee  against  tbe 
maker.     The  defendant,  in  a  single  defence,  traverses  the  making  of 

(a)  8  It.  Com.  Law  Rep.,  App.,  zxxr. 
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the  note.     Upon  the  face  of  that  defence  there  is  nothing  embar-  £•  T.  I860, 
rassing.     Does  the  Common  Law  Procedure  Act  warrant  us  in  * 

trying  the  truth  of  it  on  affidavits  ?     If  it  does,  then,  in  every  case 
in  which  the  plaintiff,  by  affidavit,  disputes  the  defence,  the  defendant 
may  be  compelled  to  verify  his  defence  by  affidavit.    The  Act  of 
Parliament  might  have  so  enacted.    It  was,  as  is  well  known,  once 
proposed  to  provide,  by  law,  that  every  defence  should  be  verified 
by  affidavit.      But  the  Legislature  have  abstained  from  so  provid- 
ing ;  and  such  affidavit  is  required  only  in  the  case  of  dilatory  de- 
fences ;  and  in  the  case  of  several  defences  within  the  57th,  and  not 
within  the  58th,  section  of  the  Common  Law  Procedure  Act.     The 
Act  thus  prescribing  the  cases  in  which  the  defendant  is,  or  may  be, 
required  to  verify  his  defence,  it  follows  that  he  ought  to  be  at 
liberty  to  plead,  without  a  verifying  affidavit,  a  single  defence,  sub- 
ject to  its  being  set  aside,  under  the  83rd  section,  if  it  be  so  framed 
as  to  prejudice,  embarrass  or  delay.    The  Act,  it  may  be  said,  does 
not  take  away  (in  cases  for  which  it  does  not  provide)  the  power  of 
the  Court  to  regulate  and  control  its  own  proceedings.    That  is  so. 
But  if  we  yield  to  applications  such  as  the  present,  what  must  be 
the  result  ?     In  the  first  place,  we  shall  abrogate  the  privilege  which 
the  Common  Law  Procedure  Act  manifestly  contemplated,  namely, 
that  the  defendant  should  be  at  liberty  to  put  in,  without  verifying 
it,  a  single  defence,  provided  it  be  not   ''  so  framed  as  to  prejudice, 
embarrass  or  delay  the  fair  trial  of  the  action."    In  the  next  place, 
we  shall,  in  effect,  determine  that  in  every  instance  where  the  plain- 
tiff shall  dispute  the  defence,  the  question  in  controversy  may  be 
decided  by  the  Court,  on  motion,  without  the  intervention  of  a  jury, 
and  without  appeal.     Between  what  is  clearly  right  upon  the  one 
side,  and  clearly  wrong  upon  the  other,  there  must  be  many  degrees 
of  strength  and  weakness  of  evidence ;  and  upon  that  evidence  the 
Court  would  be  called  upon  to  exercise  summary  jurisdiction.     The 
result  would  be  a  class  of  motions  and  a  kind  of  litigation  quite  new, 
and  leading  to  great  expense  and  litigation.    About  two  centuries 
at  least  have  passed  since  bills  of  exchange  were  adopted  in  our  law 
as  part  of  the  custom  of  merchants.    No  recorded  instance  has  been 
found  in  which,  during  all  that  time,  such  an  application  as  the  pre- 
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E.  T.  I860,  sent  has  been  made,  much  less  has  succeeded.    SeTeral  cases  bare 
jTc  <g*^;     ^^Q  cited,  in  which  the  Courts  in  England  have  refused  to  set 

o  DONRSLi*  ^.^g  pleas,  good  upon  the  face  of  them,  on  the  allegation  that  they 
BEiLLT.  were,  in  fact,  unfounded.  In  the  present  case  the  plea  (as  to  its 
form)  is  framed  in  accordance  with  the  provisions  of  the  Act 
There  is  no  enactment  of  the  statute,  and  there  is  no  rule  of  Cooit^ 
which  requires  or  suggests  that  we  should  interfere  with  it.  There 
is  a  rule  of  Court  which  leads  to  the  opposite  inference.  The  43rd 
General  Order  prescribes  the  course  to  be  adopted,  where  a  defend- 
ant pleads,  as  matter  of  his  defence,  a  judgment  recovered  (a  kind 
of  defence  formerly  in  common  use  as  a  sham  plea)  ;  and  that  Order 
provides  a  summary  remedy,  by  application  to  the  Court,  when,  hj 
reference  to  its  records,  it  is  found  that  the  defence  is  fabe,  tbe 
judgment  pleaded  having  no  existence.  This  Rule,  prescribing  t 
specific  mode  of  deaKng  with  one  class  of  defences,  on  the  very 
ground  of  their  falsehood,  such  falsehood  being  proved,  not  on  con- 
flicting affidavits,  but  by  reference  to  the  records  of  the  Court,  afibrds 
some  reason  to  infer  th&t  it  was  not  intended  that  in  other  eases  tbe 
Court  should  discuss  and  determine  the  truth  of  a  dngle  defeoee, 
regular  in  its  form,  on  conflicting  affidavits. 

I  lyive  thought  it  necessary  to  say  thus  much  in  oonseqaence  of 
some  observations  made  on  some  of  the  cases  referred  to  in  the 
argument. 


T.  T.  1860.  DICKSON  9.  CAPES. 

IfaySl. 
Jtme  18. 

Where  anj      This  was  a  motion  on  behalf  of  James  Tyrrell,  one  of  the  detoA' 

defendants        ants  named  in  the  writ,  to  set  aside  the  order  of  the  I4thof  Januaiy 

named   in  a 

writ  of  Bnmmons  and  plaint  has  not  been  nerved,  and  there  are  other  defendants, 

npon  whom  nerrice  might  have  been,  bnt  was  not,  effected,  the  renewal  of  the  writ, 

on  the  ground  of  tbe  non-aerrioe  of  rach  one  defendant,  will  prei«nt  the  operation 

of  the  Statate  of  Limitations  in  favour  of  such  other  defendants. 
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1860,  BO  far  as  regarded  the  8aid  James  Tjrrell,  and  that  the  plain-  T.  T.  1860. 
tiff  might  be  restrained  from  relying  on  such  order  in  answer  to  any 
defence  of  the  Statute  of  Limitations  pleaded  by  the  defendant,  upon 
the  ground  of  suppression  and  concealment  from  the  Court  of  the 
fact  that  the  writ  had  not  been  served  upon  the  defendant  James 
Tyrrell,  and  Dominick  Marquis  and  William  Curran  (since  deceased), 
or  either  of  them ;  and  upon  the  ground  that  the  Court,  when  pro- 
nouncing said  order,  had  not  been  satisfied,  by  affidavit  or  otherwise, 
that  reasonable  diligence,  or  any  diligence,  was  used,  to  effect  ser- 
vice of  said  writ  upon  the  said  defendant  James  Tyrrell,  Dominick 
Marquis  and  William  Curran,  or  any  or  either  of  them. 

It  appeared  that  the  summons  and  plaint  in  this  case,  which  was 
in  trespass  for  false  imprisonment,  issued  on  the  4th  of  February 
1857.  The  defendants  named  in  the  summons  and  plaint'  were 
George  Capes,  John  Stewart,  James  Tyrrell,  Dominick  Marquis 
and  William  Henry  Curran.  Capes  and  Stewart  were  resident  out 
of  the  jurisdiction.  The  writ  was  renewed,  at  intervals  of  six 
months  from  that  date  to  the  14th  of  January  1860,  when  the  order 
for  renewal  was  made,  which  the  defendant  Tyrrell  now  sought  to 
set  aside.  The  affidavit  of  Mr.  Tyrrell,  grounding  the  motion,  stated 
that  the  alleged  cause  of  action  arose  in  1853,  and  that  the  Statute 
of  Limitations  was  a  conclusive  bar  to  the  suit.  That,  in  the  year 
1854,  the  plaintiff  had  brought  his  action  for  the  same  cause  as  that 
now  complained  of,  against  the  defendants  Tyrrell  and  George  Capes 
and  John  Stewart,  in  which  be  had  been  nonsuited.  That  he 
(Tyrrell)  was  not  served  with  a  copy  of  the  summons  and  plaint 
in  the  present  action  until  the  19th  of  May  1860,  and  that  this 
service  was  the  first  intimation  he  had  of  the  action.  That  the 
affidavit  upon  which  the  order  of  the  14th  of  January  1860  had 
been  obtained  was  confined  to  efforts  made  to  serve  the  defendants 
Capes  and  Stewart  only,  and  did  not  disclose  the  fact  that  Tyrrell 
bad  not  been  served,  and  that  service  might  have  been  effected 
upon  him  without  any  difficulty,  as  he  was  resident  in  Ireland 
during  the  entire  period  from  the  issuing  of  the  writ,  and  that 
service  might  also  have  been  effected  upon  the  defendant  Marquis 
and  on  Corran,  previous  to  his  death. 
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The  affidavit  of  the  plaintiff,  upon  which  the  order  of  the  HtL 
of  January  1860  was  obtained,  stated  the  issuing  of  the  writ  a^inst 
the  defendants  Gapes  and  Stewart,  and  applications  by  the  plsintif 
to  them,  through  the  Post-office,  to  name  some  person  to  appear 
for  them  in  this  country ;  and  also  applications  to  Mr.  Tyrrell  and 
his  partner,  to  know  if  they  were  authorised  to  appear  for  said 
Capes  and  Stewart;  and  the  affidavit  also  deposed  to  proceedings 
in  this  country,  in  the  year  1851,  by  said  Capes  and  Stewart, 
aagainst  the  plaintiff,  carried  on  through  James  TyrrelL 


G.  A,  May^  in  support  of  the  motion. 

The  writ  of  summons  and  plaint  was  issued  on  the  4th  of 
February  1857»  and  the  cause  of  action  accrued  in  1853.  Mr. 
Tyrrell  was  resident  within  the  jurisdiction,  and  might  have  been 
readily  served  during  the  entire  period  from  1857  to  the  present 
He  was  not  in  fact  served  until  May  1860 ;  and  he  is  not  to  be 
deprived  of  the  benefit  of  a  plea  of  the  Statute  of  Limitadoos, 
because  the  plaintiff  chose  to  include  in  his  plaint,  as  defendants, 
persons  resident  out  of  the  jurisdiction.  The  question  turns  upon 
the  construction  of  the  28th  section  of  the  Common  Law  Procedun 
Act  1853.  That  section  enacts  that  the  writ  of  summonB  and 
plaint  shall  be  in  force,  for  the  purpose  of  service,  from  the  daj 
of  its  date ;  but  if  any  defendant  named  in  it  has  not  been  serrei 
the  writ  may  be  renewed,  at  any  time  before  its  expiration,  f<ff 
six  calendar  months  from  the  date  of  the  renewal.  If  the  section 
stopped  there,  itjmight  be  contended  that  the  renewal  of  the  14th  of 
January  1860  kept  the  writ  alive  against  Mr.  Tyrrell;  but  then 
comes  the  proviso  which  overrides  the  entire  preceding  part  of  tbe 
section : — "  Provided  always,  that  no  writ  of  summons  and  plaint 
**  so  renewed  shall  be  avail&ble  to  prevent  the  operation  of  anj 
'*  statute  whereby  the  time  for  the  commencement  of  the  action 
^  may  be  limited,  unless  such  renewal  shall  be  had  by  leave  of 
•<  the  Court  or  a  Judge,  on  an  affidavit,  to  satisfy  the  said  Cooit 
"pr  a  Judge  that  reasonable  diligence  was  used  to  effect  serrioe 
"  thereof."  It  is  submitted  that  the  rational  and  just  constraction  of 
the  section,  as  controlled  by  that  proviso,  is  that,  if  any  defendant 
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could  by  reasonable  diligence  have  been  served,  the  renewal  of  the  writ  T.  T.  I860. 

shall  not  deprive  him  of  the  protection  of  the  Statute  of  Limitations.     * ^^H^* 

He  also  referred  to  the  llth^  section  of  the  Mercantile  Law     ^^^^^^ 

V, 

Amendment  Act,  19  &  20  Ftc,  c.  97.  capbs. 


W,  A.  Exkam,  contra. 

The  complaint  of  Mr.  Tyrrell  is,  that  he  has  not  been  served 
six  or  eight  times. — [Fitzgerald,  B.  You  must  argue  that  the 
words  *'  any  defendant,*'  in  the  28th  section,  mean  ^'  any  one  of 
several  defendants."] — The  true  construction  of  the  section  is  that, 
where  any  one  of  several  defendants,  however  numerous  the  others 
may  be,  has  not  been  served,  the  Court  will  renew  the  writ ;  but, 
by  the  proviso,  the  renewal  of  the  writ  is  not  to  prevent  the 
operation  of  the  Statutes  of  Limitation,  unless  it  be  shown  by 
affidavit  that  such  service  (that  is,  the  service  of  any  one  defendant 
mentioned  in  the  prior  part  of  the  section)  could  not,  by  reasonable 
diligence,  have  been  effected.  That  construction  makes  the  practice 
under  this  section  conformable  to  that  which  existed  at  the  passing 
of  the  Act,  and  to  the  rule  in  England,  under  the  1 1th  section  of 
the  Common  Law  Procedure  Act  there,  15  &  16  Ftc,  c.  76. 

Cwr.  ad.  vuii. 


PiGOT,  C.  B. 

In  the  case  of  Dickson  v.  Ciopef,  an  order  was  made,  upon  the  June  12. 
14th  of  January  1860,  upon  the  affidavit  of  the  plaintiff,  that  the 
plaintiff  be  at  liberty  to  renew  the  writ  of  summons  and  plaint, 
for  six  months  from  the  date  of  the  order.  An  application  was 
made  to  set  aside  that  order,  by  the  defendant  Mr.  Tyrrell.  The 
order  was  obtained  upon  the  affidavit  of  the  plaintiff,  which,  toge- 
ther with  the  summons  and  plaint,  then  before  the  Court,  disclosed 
this  state  of  facts,  that  he  had,  upon  a  former  occasion,  brought  an 
action  against  the  three  defendants,  Capes,  Stewart  and  Tyrrell,  in 
which  a  nonsuit  had  been  entered,  and  that,  on  that  occasion, 
those  three  parties  had  appeared,  and  taken  defence.  He  com- 
menced the  present  action  on  the  4th  of  February  1857*  Repeated 
renewals  were  obtained  in  the  office,  within  the  period  in  which 

VOL.11.  43  L 
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T.  T.  I860,  it  was  not  necessary  to  apply  to  the  Court,  so  as  to  preTent  tk 
^^'     bar  of  the  Statoftes  of  Limitation. 


On  the  aflidavit  upon  which  the  order  was  made,  a  full  i 
of  those  circumstances,  viz.,  that  those  two  defendants  were  out  d 
the  jurisdiction,  and  that  the  defendant  Tyrrell  was  within  tb 
jurisdiction,  was  made  to  the  Court.  The  allegation  amounted  to 
this,  that  the  parties  out  of  the  jurisdiction  could  not  be  served; 
and  a  correspondence  was  shown,  from  which  it  appeared  tk 
efforts  had  been  made  to  induce  those  defendants  to  appoint  mm 
person  to  appear  for  them  in  this  country.  Upon  the  face  of  tint 
affidavit,  it  was  perfectly  clear  that  efforts  had  been  made,  tote- 
cedently  to  the  application  which  resulted  in  the  order  of  ik 
14th  of  January  1860,  to  obtain  the  appearance  of  those  defatdaots 

in  this  country. .1  mention  that,  because  it  appears  lo  ne 

that  there  are  no  grounds  before  us  for  supposing  that  this  writ 
is  used  oppressively  agunst  the  defendant  Mr.  TyrrelL  If  tb: 
did  appear,  I  am  far  from  saying  that  we  might  not  ezercue  a 
jurisdiction  to  set  it  aside,  as  an  abuse  of  the  process  of  ibe  Coait 
I  do  not  say  we  would ;  but  I  think  it  very  probable  that,  if  ^ 
had  appeared,  we  should  have  refused  an  order  to  renew  the  wiit 

In  this  state  of  things,  we  are  now  called  upon  to  set  the  order  of 
the  14th  of  January  I860  aside,  upon  the  ground  that  it  iBsoed 
improvidently,  and  that  the  Court  had  no  jurisdiction  to  make 
it.  The  order  was  made  under  the  28th  section  of  the  Codiimo 
Law  Procedure  Act  1853,  which  enacts  that  **  No  writ  of  eammm 
**  and  plaint  shall  be  in  force,  for  the  purpose  of  service,  for  more 
"than  six  calendar  months  from  the  day  of  the  date  thereof 
"  including  the  day  of  such  date  |  but,  if  any  defendant  tbeiein 
"  named  shall  not  have  been  served  therewith,  the  origiiMJ  or 
"duplicate  writ  of  summons  and  plaint  may  be  renewed, at  toy 
"  time  before  its  expiration,  for  fix  calendar  months  from  the  date 
"of  such  renewal,  and  so  from  time  to  time,  during  the  convoy 
"  of  the  renewed  writ,  by  being  marked  with  the  common  aeal 
"of  the  Superior  Court,  with  a  memorandum,  signed  or  initialed 
"by  the  officer,  of  the  date  of  the  day,  month  and  year  dt^ 
"renewal."      Then  comes  this  proviso :—"  Provided  9lmjh^ 
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*'no  writ  of  sommons  and  plaint,  8o  renewed,  shall  be  available  T.  T.  1860. 

**  to  prevent  the  operation  of  any  statute  whereby  the  time  for 

# 

*'the  commencement  of  the  action  may  be  limited,  unless  such 

*' renewal  shall  be  had  by  leave  of  the  Court  or  a  Judge,  on  an 

*' affidavit,  to  satisfy  the  said  Court  or  a  Judge  that  reasonable 

« diligence  was  used  to  effect  service  thereof." 

The  argument  on  the  part  of  Mr.  Tyrrell  is,  that  the  expression 
<Mf  any  defendant  therein  named**  ought  to  be  construed  to  mean 
that,  if  any  one  defendant  could  have  been  served,  however  nume- 
rous his  co-defendants  may  have  been,  against  Ma<  defendant  the 
Court  ought  not  to  renew  the  writ ;  and  the  question  of  construc- 
tion arises,  whether  that  is  the  true  meaning  of  that  phrase  in  the 
28th  section,  or  whether  it  means  that,  when  any  defendant  has  not 
been  served,  because  he  cannot  be  served,  although  reasonable  dili- 
gence has  been  used  to  effect  service  upon  him,  there,  however 
numerous  the  other  defendants  may  be,  the  Court  ought  to  renew 
the  writ?  ' 

With  a  view  to  this  question,  which  has  been  a  good  deal  dis- 
cussed, it  is  necessary  to  consider  what  the  law  was  at  the  time  the 
Common  Law  Procedure  Act  was  passed ;  and  that  brings  us  to  the 
consideration  of  the  law  when  the  Lrish  statute  3  &  4  Vie^  c.  105, 
was  passed,  analogous  to  the  English  statute  2  W.  4,  c.  39* 

The  course  of  practice  in  England,  as  laid  down  in  1  Tidd^  p.  162, 
was  this: — ^where  the  writ  issued,  and  there  was  a'  return  of 
nan  est  inventut^  the  writ  having  given  to  the  Court  possession  of 
the  cause,  the  plaintiff  was  entitled  to  enter  continuances ;  and  so, 
at  any  distance  of  time,  to  make  the  writ  valid  against  any  of  the 
defendants  named  in  it.  That  was  nothing  but  a  fiction  of  law ; 
because,  in  point  of  fact,  no  subsequent  writs  were  ever  issued.  It 
was  thought  right  to  abolish  those  fictitious  proceedings;  and, 
accordingly,  by  the  2  W.  4,  c.  39,  in  England,  and  the  3  &  4  Vie.,  c. 
105,  in  Ireland,  section  7|  it  was  enacted : — "  And  in  order  to  prevent 
**  the  operation  of  any  Statute  of  Limitation  in  bar  of  the  cause  of 
"  action  of  any  plaintiff,  in  cases  in  which  such  cause  of  action  would  be 
*^  barred  unless  a  writ  or  process  issued,  and  was  continued  for  that 
**  purpose,  that  every  writ  or  process  may  be  continued  by  alias  and 
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T.  T.  1860.  **plurietf  as  the  case  may  require,  if  any  defendant  therein 
JExchecpter, 

«  may  not  have  been  arrested  or  held  to  bail  thereunder,  or  lerred 

"  therewith ;  provided  always,  that  no  first  writ  shall  be  availabk 
*'  to  prevent  the  operation  of  any  statute  whereby  the  time  for  tbe 
^'  commencement  of  the  action  may  be  limited,  unless  the  defead- 
*'  ant  shall  be  arrested,  or  held  to  bail  thereunder,  or  served  there- 
*'  with,  or  proceeding  to  or  towards  outlawry  shall  be  had  thereopoo, 
*'  or  unless  such  writ,  and  every  writ  (if  any)  issued  in  continuatkn 
**  of  a  preceding  vnrit,  shall  be  returned  won  est  inventus,  and  entered 
**  of  record  within  one  calendar  month  after  the  expiratt^m  of  the 
^*  return  of  such  writ  or  process,  including  the  day  of  aoch  expiitr 
**  tion ;  and  unless  every  writ  issued  in  continuation  of  a  preeediag 
'*  writ  shall  be  issued  within  one  calendar  month  after  the  exptn- 
^  tion  of  the  preceding  writ,  and  shall  contain  a  memorandum  is* 
'*  dorsed  thereon,  or  subscribed  thereto,  specifying  the  day  of  die 
**  date  of  the  first  writ,  such  return  of  non  est  inventus  to  be  aide 
*^  in  bailable  process  (in  case  such  bailable  process  shall  be  ordered 
**  to  issue  as  aforesaid),  by  the  Sheriff  or  other  officer  to  whom  sneh 
*'  writ  shaU  be  directed,  or  his  successor  in  office ;  and  in  proce« 
^'  not  bailable,  in  case  of  non-service  thereof  to  be  made  bytlie 
"  plaintiff,  or  his  attorney  suing  out  the  same,  and  signed  by  hioi; 
*'  and  in  case  such  bailable  process  shall  be  so  returned  non  est  ti- 
*'  ventus^  then,  for  such  purpose  of  preventing  the  operation  of  neli 
*'  Statute  of  Limitations,  the  same  may  be  continued  by  oiSiof  sod 
**pluries  writ  not  serviceable,  to  be  continued  and  returned  in 
*<  manner  aforesaid.** 

It  is  plain,  upon  the  language  of  the  section,  and  it  has  been 
so  universally  understood  in  practice,  that  the  words  **  if  my 
defendant  therein  named  "  meant  any  one  of  a  number  of  defendiots 
named.  Under  that  Act  the  course  was  this,  that  whereas  befoie, 
the  party  had  only  the  trouble  of  issuing  a  single  writ,  obtaining  a 
return  from  the  Sheriff,  and  thus  giving  the  Court  possession  of  the 
cause,  and  at  any  distance  of  time  entering  continuances,  which  were 
fictions  of  law,  this  Act  incumbered  the  plaintiff  with  the  neoessiff 
of  issuing  successive  writs.  Then  came  the  Common  Law  Proce- 
dure Act  in  England,  15  &  16  Ftc,  c.  76,  and  that  Act  repealed  tbe 


COMMON  LAW  BEPORTS. 


341 


DICKSON 

V. 

CAFES. 


provisions  oi  the  2  W.  4,  c.  39i  relating  to  alitu  and  pluries  writs,  T.  T.  1860. 

and  provided  by  the  11th  section — *'  No  original  writ  of  summons      J^  ^^* 

''  shall  be  in  force  for  more  than  six  months  from  the  day  of  the  date 

"  thereof,  including  the  day  of  such  date ;   but  if  any  defendant 

*'  therein  named  may  not  have  been  served  therewith,  the  original  or 

"  concurrent  writ  of  summons  may  be  renewed,  at  any  time  before 

*'  its  expiration,  for  six  months  from  the  date  of  such  renewal,  and 

'*  so,  from  time  to  time,  during  the  currency  of  the  renewed  writ, 

"  by  being  marked  with  a  seal,  bearing  the  date  of  the  day,  month 

**  and  year  of  such  renewal ;  such  seal  to  be  provided  and  kept  for 

**  that  purpose  at  the  offices  of  the  Masters  of  the  said  Superior 

'*  Courts,  and  to  be  impressed  upon  the  writ  by  the  proper  officer  of 

•<  the  Court  out  of  which  such  writ  issued,  upon  delivery  to  him,  by 

"  the  plaintiff  or  his  attorney,  of  a  praeipe,  in  such  form  as  has  here* 

"  tofore '  been  required  to  be  delivered  upon  the  obtaining  of  an 

*'  alias  writ ;  and  a  writ  of  summons,  so  renewed,  shall  remain  in 

^*  force,  and  be  available  to  prevent  the  operation  of  any  statute 

•<  whereby  the  time  for  the  commencement  of  the  actioA  may  be 

''  limited,  and  for  all  other  purposes,  from  the  date  of  the  issuing  of 

''  the  original  writ  of  summons.'* 

The  words  there  are,  "if  any  defendant  therein  named;"  pre- 
cisely the  words  of  the  2  W.  4,  c.  39)  and  of  the  3  &  4  Ftc,  c.  105. 
The  only  change  made  by  that  section  of  the  English  Common  Law 
Procedure  Act  was,  to  take  away  the  necessity  of  issuing  alias  and 
pluries  writs,  and  to  substitute  the  renewal  (obtained  for  the  asking) 
of  the  original  writ,  whenever  any  defendant  named  in  it  had  not 
been  served  with  the  process. 

In  this  country  a  somewhat  different  enactment  has  been  made, 
by  the  addition  of  a  proviso,  but  in  every  other  respect  the  provision 
is  substantially  the  same.  If  the  section  (28th)  had  stopped  where 
the  proviso  commences,  there  can  be  no  question,  that  the  renewed 
writ,  without  any  application  to  the  Court,  would  have  had  the  effect 
of  preventing  the  bar  of  the  statute.  But  then  comes  the  proviso : — 
"  Provided  always,  that  no  writ  of  summons  and  plaint,  so  renewed, 
*'  shall  be  available  to  prevent  the  operation  of  any  statute  whereby 
"  the  time  for  the  commencement  of  the  action  may  be  limited, 
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Tc  T.  1860.  "  unleas  fluofa  renewal  diall  be  had  by  leave  of  the  Courts  or  a  Judge, 
^  on  an  affidavit,  to  satisfy  the  said  Conrti  or  a  Judge,  that  leuoe- 
'^  able  diligenice  was  used  to  effect  service  thereof.**  What  serrke? 
It  would  be  a  most  unreasonable  construction  to  give  to  that  md 
any  other  meaning  than  that  service  which  is  mentioned  in  the  pn- 
ceding  part  of  the  section.  The  Act  gives  a  right  to  renew,  withoit 
any  special  application  to  the  Court,  for  all  purposes  save  the  pmpott 
of  the  Statute  of  Limitations ;  and  when  it  provides  that  that  dnil 
not  be  saved,  unless  the  renewal  shall  be  had  by  leave  of  the  Court,  or 
a  Judge,  on  an  affidavit  satisfying  the  Court  that  reasonable  diligeaee 
was  used  to  effect  service,  it  must  mean  that  service  the  non-effeetiiif 
of  which  gives  the  right  to  renew  the  writ  at  alL  In  effect,  the  differ- 
ence between  the  two  legislations  is  only  this,  that  our  Act  essts 
upon  the  plaintiff,  in  the  first  instance,  before  he  can  obtain  the  re- 
newal of  his  writ,  for  the  purpose  of  saving  the  bar  of  the  Statute  of 
limitations,  the  necessity  of  showing  that  due  service  eonld  not,  bj 
reasonable  diligence,  have  been  made ;  whereas  in  England,  the  Ad 
leaves  to  the  plaintiff,  at  his  own  option,  to  renew  the  writ.  BotI 
would  suppose  that  in  England,  if  it  were  proved  to  the  Court  that 
a  party  abstained  from  serving  when  he  might  have  served,  and  that 
he  used  the  process  for  the  purpose  of  keeping  for  ever  a  demaod 
hanging  over  another  defendant,  who  could  be  served,  tliat  defeod- 
ant  would  obtain  the  intervention  of  the  Court  to  protect  hin 
against  such  injustice. 

I  believe  that  I  have  stated  the  true  view  of  these  Acts.  If  thai 
be  so,  let  us  see  whether  there  are  any  grounds  for  setting  aside  the 
order  of  the  14th  of  June  1860.  If  it  were  satisfactorily  shoiVD  to  . 
us  that  these  absent  parties  could  be  brought  within  the  juIiBdi^ 
tion  of  the  Court,  or  that  they  were  in  Ireland  at  some  time  when 
they  could  have  been  served,  and  where  the  plaintiff  voluntarilj 
abstained  from  serving  them,  it  would  thus  appear  that  the  order 
had  been  obtained  upon  a  perversion  of  facts,  and  we  might  set  it 
aside  as  obtained  by  deception  and  fraud  practised  on  the  Conrt 
But  there  is  nothing  to  show  that  this  is  not  a  bona  JSde  ^ 
oeeding,  and  that  the  statement  is  not  perfectly  true,   that  theft 
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parties  had  not  been  served*,  because  they  eotdd  not,  dae  dili-  T.  T.  186o« 
gence  to  effect  service  hanng  been  used. 

It  appears  to  me,  therefore,  that  the  order  was  right,  and  ought 
not  to  be  rescinded.  I  will  take  leave  to  add,  that  I  dissent  from  thtf 
argument  that  the  renewal  is  a  njatter  within  the  arbitrary  jurisdic- 
tion of  the  Court.  In  my  judgment,  the  discretion  of  the  Court  is 
bound  by  the  statute,  and  the  plaintiff  is  entitled  to  a  renewal  of 
his  writ,  if  he  satisfies  the  Court,  not  that  it  is  a  proper  thing 
to  renew  the  writ,  not  that  the  action  is  a  proper  one — a  matter 
with  which,  in  dealing  with  a  suitor's  process  on  such  a  question 
as  this,  the  Court,  in  my  judgment,  have  nothing  whatever  to  do ; 
but  that  reasonable  diligence  was  used  to  effect  the  service  upon 
the  persons  who  had  not  been  served.  That  is  the  matter,  satis- 
factory proof  of  which,  by  affidavit,  the  statute  requires,  as  the  con- 
dition of  obtaining  leave  to  renew. 

A  good  deal  of  argument  was  applied  to  show  that  this  case 
ought  to  be  regarded  as  distinct  from  a  case  of  contract.  Let  us  see 
how  the  law  stands,  with  respect  to  contract  and  torty  and  in  refer- 
ence to  the  question  now  before  us.  It  has  been  long  determined, 
that  when  one  of  several  plainiifi  resides  within,  and  the  others 
reside  without,  the  jurisdiction  the.  Statute  of  Limitations,  notwith- 
standing the  absence  of  some,  appliea;  for  this  reason,  that  the  plain* 
tiff  within  the  junsdictiqn  may  bring  his  action  in  the  name  of  alL 
The  6  Amne^  c.  10,  s.  17,  in  this  country,  corresponding  with  the 
4  Anne^  c.  16,  in  England,  in  effect  enacted  that,  whexever.  there 
were  two  co-contractors,  and  one  of  them  out  of  the  jurisdiction,  there 
was  no  necessity  to  issue  aiias  and  pluries  writs,  to  keep  the  statute 
alive  against  them.  That  appears  ifrom  Fannin  v,  Anderson  (a). 
But  the  case  was  different  in  reference  to  co-defendants.  Lord 
Denman,  in  dealing  with  such  a  state  of  things,  in  reference  to 
several  defendants,  says : — **  With  respect  to  defendants,  however, 
**  the  reason  does  not  apply.  The  plaintiff  cannot  bring  the  absent 
*^  defendants  into  Court,  by  any  act  of  his ;  and,  therefore,  if  he  be 
^*  compelled  to  sue  those  who  are  within  seas  within  six  years,  with- 
**  out  joining  those  who  are  absent,  he  may  possibly  recover  against 

(a)  7  Q.  B.  811. 
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T.  T.  I860.  "  insoWent  persons,  and  lose  hu  remedj  against  tlie  solvent  ooo, 
Exchequer, 

*^  who  are  absent.    On  the  other  hand,  if  he  saes  out  a  writ  agutt 

''  all,  and  either  continues  it,  without  declaring,  or  proceeds  to  om- 

'*  la  wry  against  the  absent  parties,  and  declares  against  those  wb 

'^  are  within  seas,  he  is  placed  in  precisely  the  same  situation  u  if 

'*  the  statute  of  Anne  had   never  passed,  and  is  obliged  to  ineor 

^^  fruitless  expense,   the   avoiding  of  which   seems  to  have  bea 

**  the  object  of  the  statute  of  Anne.     That  statute  cannot  have 

<*  been  passed  in  order  to  keep  the  plaintiff's   remedy  alive ;  ibr 

«<  such  object  was  easily  attained  before  the  statute,  by  suiizg  oot 

**  a  writ  and  continuing  it."    That  shows  that  the  case  of  one  being 

within,  and  the  other  without  the  jurisdiction,  was  just  the  esse 

indicated  by  the  2  FT.  4,  c.  39,  in  the  words,   *<  if  any  defendam 

therein  named." 

It  is  said  that  the  principle  upon  which  Lord  Demnan  acted  does 

not  apply  to  the  case  of  joint  iart'feaeers.    That  is  a  mistake.  It 

is  plain  that  any  number  of  tart-feeuerSf  who  join  in  one  tort,  mj 

be  joined  as  co-defendants.     Any  one  of  them  may  be  sued  (or  the 

tortf  and  there  may  be  a  recovery  against  one ;  but  if  the  tart  be 

joint,  and  there  be  a  recovery  against  one,  that  recovery  is  a  W  to 

any  future  action  against  the  others.     That  places  the  defeodairt 

within  the  jurisdiction,  and  the  defendant  out  of  the  jurisdictioD, 

who  are  charged  with  a  joint  tori,  in  the  same  position,  in  refereooe 

to  the  question  with  which  we  are  dealing,  as  if  they  were  joist 

contractors.     What  is  the  cause  of  action  here  ?     It  is  trespass  for 

false  imprisonment.    It  is  plain,  if  the  action  proceeds  agaioat  ICr. 

Tyrrell  alone,  and  the  plaintiff  recovers  against  him,  the  other  tvo 

defendants  will  be  protected  by  that  recovery.     That  is  ezactlj  the 

condition  of  things  contemplated  by  Lord  Denman,  in  his  judffnent 

in  Fannin  v.  Anderson.    That  is  the  view  which  I  take  of  the  eaae 

now  before  the  Court    I,  therefore,  think  that  this  motion  most 

fail.    It  is  said  that  there  is  no  remedy.    That  is  a  mistake.    Tfatf 

writ  has  now  been  served  upon  Mr.  Tyrrell,  and  the  plaintiff  wOl 

be  bound  to  proceed,  and  to  file  his  plaint,  unless  the  Court  re&eve^ 

him  from  the  obligation  of  doing  so,  by  giving  him  further  tioe  ^ 
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file  it.    The  caae  oi  Morion  v.  Grey  (a)  decided  that,  where  there  T.  T.  1860. 
are  two  defendants,  one  of  whom  has  been  served,  and  the  other     .J!L^Z*!^^ 
not,  the  plaintiff  must  obtain  time  to  declare,  in  the  same  manner 
as  when  there  is  only  one  defendant ;  and  where  a  patty  proceeded 
to  declare,  without  that  leave,  after  the  time  within  which  he  ought 
to  have  declared,  the  Court  set  aside  the  proceedings. 

These  are  the  reasons  which  occur  to  mj  mind  upon  this  subject. 
I  think  the  motion  should  be  refused  with  costs. 

FiTZGEEAXD,  B. 

I  concur  in  the  judgment,  on  the  ground  that  the  order  of  the 

14th  of  January  1860  was  one  which  the  Court  had  jurisdiction  to 

make,  and  that  there  would  be  a  difficulty  in  putting  the  plaintiff  in 

the  position  in  which  he  was  when  that  order  was  made,  though  I 

entertain  great  doubt  whether  the  order  ought  originally  to  have 

been  made. 

June  12. 

M.  T.  I860. 
Dickson  v.  Capes.  Nov.  10. 

W,  A,  Exham  then  applied  for  an  order  to  serve  the  defendant  The  Court  has 

no  power  to 
Capes,  out  of  the  jurisdiction,  or  to  authorise  substitution  of  service  anthoriBe  ser- 

through  the  Post-office.    He  contended  that  the  order  might  be  fendant  onu  of 

made  under  the  34th  section  of  the  Common  Law  Procedure  Act  tioV^milesTby 

1858,  which  enacts:— "That  in  case  it  shall  be  made  to  appear,  J^e '^'manner'" ' 

*'by  affidavit,  to  the  satisfaction  of  the  Court  in  which  the  action  gpedfled  in  the 
^  '  34tb  section  of 

•*  is  attached,  or,  in  Vacation,  of  any  Judge  of  any  of  the  said  Courts,  ^  Common 

"  that  any  defendant  in  any  summons  and  plaint,  the  cause  of  action  Act  1853. 

*Mn  respect  of  which  the  same  shall  have  issued  having  arisen 

'^  within  the  jurisdiction  of  the  Court,  has  not  been  served  with 

^'  the  writ  of  summons  and  plaint,  in  the  manner  hereinbefore  pr6* 

"  scribed,  and  has  not,  according  to  the  exigency  thereof|  appeared 

"  and  taken  defence  to  the  action,  and  that  due  and  proper  means 

'*were  used  to  serve  such  writ,  in  the  manner  aforesaid,  or  that 

"such  defendant  is  out  of  the  jurisdiction  of  the  Court,  and  can 

(a)  9  B.  &  C.  544 ;  and  see  Wytme  y.  Ciarke  (5  Tannt.  649),  and  the  other  cases 
cited:  I  Tidd's  Prac  422. 

VOL.  11.  44  L 
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T.  T.  1860.  <<be  properly  served  through  or  upon  any  agent  or  repreaentathe, 
Sjcchequer, 

*^  or  any  manager  of  the  real  or  personal  estate  of  sach  defiesds&t 

'*  within  sach  jarisdictiony  or  has  removed  to  avoid  service,  or  az^ 
**  other  good  and  sufficient  grounds,  it  shall  be  lavrfn],  upon  an  tf- 
"  plication  made  at  any  time  while  the  said  writ  shall  be  in  fbree, 
'*  for  such  Court  or  Judge  to  authorise  such  substitution  of  Benist 
''  through  the  Post-office,  or  in  such  manner  and  with  such  exteoskQ 
*'  of  time  for  service  and  defence  as  to  them  or  him  shall  seem  meeL" 
If  any  "  good  and  sufficient  grounds "  appear,  the  Court  may  di- 
rect service  out  of  the  jurisdiction. — [Fitzgerald,  B.  *'  €rood  sod 
sufficient  grounds  "  mean  grounds  of  the  same  character  as  those 
enumerated.] — In  England,  in  a  similar  case,  the  plaintiff  nughi 
issue  a  marked  writ,  and  proceed  under  the  18th  section  of  tk 
English  Commcfti  Law  Procedure  Act,  15  &  16  Fire,  c  76^ 
[FiTZGEBALD,  B.  There  is  no  such  provision  in  this  AcUj — Unies 
the  words  "  other  good  and  sufficient  grounds  "  confer  it. 


Per  Curiam, — No  rule. 


H.  T.  1860. 

Nov.  10. 


W,  A.  JBxkam  renewed  the  application,  and  referred  to  the 
language  of  the  31st  section : — '*  The  writ  of  summons  and  j^iot 
"  may  be  served  in  any  place  or  county  in  which  the  defendant  msj 
"  be  found  within  the  jurisdiction  of  the  Court,  and  not  out  of  said 
"jurisdiction,  unless  by  an  order  of  the  Court  or  Judge."  That 
section  shows  that  the  Legislature  contemplated  a  service  out  of 
the  jurisdiction,  by  order  of  the  Court — [Hughes,  B.  The  Court 
never  had  power  to  order  service  out  of  the  jurisdiction  before  Hoi 
Act.  You  say  that  the  saving  of  a  right  which  did  not  exist  confeis 
the  right.]— Yes. 


Fitzgerald,  B. 

The  Legislature  gave  the  power  of  serving  out  of  the  jurisdic- 
tion, by  reason  of  the  order  of  the  Court,  in.  certain  cases.  If  joa 
show  that  this  is  one  of  those  you  may  succeed,  but  you  fail  in  thAt 

No  rule. 
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M.  T.  1860. 
Exchequer. 


POWELL 

V. 

ATLANTIC  STEAM  NAVIGATION  COMPANY. 

Nou»  8,  9,  23. 

This  was  an  application  that  the  postea  in  this  cause,  as  returned  The   amend- 

ment  of  an 

into  and  lodged  in  the  proper  office,  might  be  amended,  bj  inserting  error  in  a 

postea  which 

in  the  finding  on  the  seventh  issue  the  word  '*  not/'  between  the  has  been  filed 

is  to  be  made 

words  *'did''  and  '*  receive,"  and  hy  inserting  in  the  tenth  issue  by  the  Court 

the  word  "  not,"  between  the  words  "  had  "  and  "  the."  grounded  on 

The  plaintiff  in  this  case  had  been  a  passenger  from  New  York  ^^  ^^  Ji^ge 
to  Galwaj  in  one  of  the  vessels  of  the  defendants,  The  Atlantic  ^  ^^  ^^ 
Steam  Navigation  Company,  and  had  brought  the  present  action 
to  recover  a  sum  of  £62.  6b.  lOd.,  the  value  of  certain  articles  of 
luggage  alleged  to  have  been  lost  hj  the  defendants  during  the 
voyage.  The  summons  and  plaint  contained  hYe  paragraphs ;  four 
of  which  were  founded  upon  an  alleged  breach  of  contract  and 
negligence  in  the  defendants.  The  fifth  was  a  count  in  trover. 
The  defendants  pleaded  three  defences  to  each  count  of  the  summons 
and  plaint ;  and  lastly,  a  defence  to  all  the  causes  of  action.  Six- 
teen issues  were  eliminated  from  these  pleadings.  The  case  was 
tried  before  Serjeant  Howley,  at  the  Summer  Assizes  of  1860  for 
the  county  of  Sligo,  when  the  jury  found  for  the  plaintiff  on  the 
third,  sixth,  ninth,  twelfth,  fifteenth  and  sixteenth  Issues.  The 
findings  on  the  other  issues  were  in  favour  of  the  defendant.  The 
seventh  and  tenth  issues,  as  settled,  were  ai9  follows  :-^**  Seventh ; 
*' whether  the  defendant  received  the  said  box  or  trunk  in  the  ' 
*^  third  paragraph  mentioned,  as  therein  alleged  ?  Tenth ;  whether 
«<  the  defendants  had  the  care  or  custody  of  the  said  box  in  the 
^'  fourth  paragraph  of  the  plaint  mentioned,  as  therein  alleged  ? " 
The  postea  having  been  filed,  it  was  discovered  by  the  defendants* 
attorney  that  the  findings  upon  the  seventh  and  tenth  issues,  which 
had  been  found  for  the  defendants,  stood  as  follows : — '*  Seventh ; 


348  COMMON  LAW  BEPORTS. 

M.  T.  1860.  "that  defendants  did  receive  the  box  or  trunk  in  third  pangnp!; 
Exchgqutr* 
< . *     "mentioned,  as  therein  alleged.    Tenth;  that  the  defendants ki 

POWELL 

V,  *'  the  custody  of  the  box  in  fourth  paragraph  of  the  plaint  mentioodr 

ATLANTIC 

8TBAM  '^  as  therein  alleged."  Upon  the  6th  of  November  an  s^plicatko 
coHPAMT.  ^^  made  to  Serjeant  Howley  to  amend  the  posiea,  which  be 
refused  to  entertain,  upon  the  ground  that  it  had  been  filed.  The 
present  motion  was  then  instituted.  Affidavits  were  made  in  sup- 
port of  the  motion,  by  the  defendants'  attorney  and  his  dak, 
from  which  it  appeared  that  the  finding  upon  the  seventh  and  tenth 
issues  was  in  favour  of  the  defendants. 


P.  Blake  (with  him  FF.  J.  Sidney)^  in  support  of  the  applicstioa. 

Our  right  to  have  the  postea  amended  is  clear;  and  the  obIt 
difficulty  is,  as  to  the  form  of  the  order,  and  the  tribunal  to  whkb 
the  application  should  be  made.  The  amendment  of  a  postea  is 
the  peculiar  province  of  the  Judge  who  tried  the  case:  Amef- 
mous  (a).  In  the  present  instance,  however,  the  postea  has  beeo 
filed,  and  the  learned  Judge  has,  for  that  reason,  refused  to  amend 
it.  In  Guinane  v.  like  Hope  Insurance  Company  (6),  it  appem 
that  the  amendments  were  first  made  by  the  Judge  who  tried  tbe 
case,  and  afterwards  sanctioned  by  the  Court  on  motion.  Thit 
case,  which  was  decided  in  this  Court,  is  a  direct  aathority  for  the 
present  motion. 

M.  Morris,  contra. 

Cur.  ad.  vulL 


Fitzgerald,  B. 
Nov.  9.  We  have  looked  into  this  case  of  Powell  v.  Atlaniie  Steam 

Navigation  Company,  and  have  communicated  with  my  Loan  Cbii7 
Babov,  and  we  have  also  been  furnished  with  a  copy  of  the  order 
in  Guinane  v.  Hope  Insurance  Company,  from  which  it  appears 
that  the  Court  itself,  upon  the  certificate  of  Seijeant  Howlej,  made 
the  order  directing  an  amendment  of  the  postea.  But  we  are  abo 
of  opinion  that  we  cannot  dp  that,  without  something  conformable 
to  a  certificate  of  the  Judge ;  we  shall,  therefore,  let  this  motion  stand 

(a)  3  Ir.  Com.  Law  Rep.  119.  (6)  7  Ir.  Jar.  119. 
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for  a  week,  the  defendants  to  be  at  liberty  to  make  such  application  M.  T.  1860. 
as  they  may  be  adyised,  to  Serjeant  Howley. — Order :  "  It  is  ordered     v—- >, 

POWELL 

**  by  the  Coart  that  this  motion  do  stand  over  for  a  week ;  the  said  v. 

ATLANTIC 

^*  defendafits  being  in  the  meantime  at  liberty  to  make  such  applica-        steam 
*'  tion  to  Mr.  Serjeant  Howley,  the  learned  Jadge  who  tried  this  case,      coxpant. 
^*  as  they  may  be  advised,  due  notice  of  any  such  to  be  given  to 
"the  plaintiff." 

An  application  having  been  accordingly  made  to  Serjeant 
Howley,  he  gave  the  following  certificate : — ''  I  hereby  certify  that, 
"  at  the  trial  of  this  cause,  before  me,  at  the  last  Assizes  of  Sligo, 
"  the  findings  of  the  jury  on  the  seventh  and  tenth  issues  were  in 
"  favour  of  the  defendants ;  and  that  in  transcribing  the  postea  on 
"  the  record,  the  word  '*  not"  was  inadvertently  omitted,  and  should 
"have  been  inserted  between  the  words  *did*  and  'receive'  in 
"the  finding  on  the  said  seventh  issue,  and  between  the  words 
"  *  had '  and  '  the '  in  the  finding  on  the  tenth  issue.^ 

On  this  day  P.  Blake  mentioned  that  they  had  procured  the       ^^'  23. 
certificate  of  Serjeant  Howley,  to  the  effect  above  stated,  and 
their  Lordships  thereupon  directed  the  postea  to  be  amended,  pur- 
suant to  the  Judge's  certificate. 


H.  T.  1861- 
HUTCHINS  V.  VAUGHAN.*  Jiui.  14,ie, 

17. 

This  was  an  ejectment  for  non-payment  of  rent.    The  case  was  Ejectment  for 

non-payment 
tried  before  Fitzgebald,  B.,  at  the  Summer  Assizes  for  the  county  of  rent  cannot 

be   snstained 
under  the  Ejectment  i  Statntes,  npon  an  article,  minnte  or  contract  in  writing,  exe- 
cuted by  tbe  tenant,  and  not  by  the  landlord,  Uiongh  it  asoertainfl  the  rent,  and  the 
lands  have  been  enjoyed  under  it. — [Fitzgebald,  B.,  dtMsentieiUe,'} 

*  Before  Figot,  C.  B.,  and  Fitzgebald  and  Hughes,  BB. 


It  has  been  thought  desirable  to  report  this  case,  notwithstanding  the  recent 
change  in  the  law,  as  an  appeal  is  pending ;  and  there  is  some  donbt  how  far  tbe 
late  Act  (23  &  24  Ftc,  c  154)  applies  to  existing  contracts.— Bep. 
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of  Cork.  The  plaintiff  proved  an  inBtnimenti  dated  the  dtli  of 
December  1848,  bj  which  he  parported  to  demiee  to  the  defendiDt 
the  lands  compriaed  in  the  ejectment,  at  an  annual  rent  of  £147. 4i 
It  was  also  proved  that  the  defendant  occupied  and  paid  rent  under 
this  agreement.  The  document,  when  produced  at  the  trial,  appealed 
to  be  executed  by  the  tenant  only.  The  defendant's  Counsel  then 
submitted  that  ejectment  for  non-payment  of  rent  could  not  be 
maintained  upon  such  an  instrument  His  Lordship,  howcTer,  was 
of  a  different  opinion,  and  directed  a  verdict  for  the  plaintiff  resen- 
ing  liberty  to  the  defendant  to  move  to  change  that  verdict  into  a 
verdict  for  him,  if  the  Court  should  be  of  opinion  that  the  roling 
was  wrong. 

A  conditional  order  having  been  obtained  to  enter  a  verdict  for 
the  defendant,  pursuant  to  the  leave  reserved — 

H.  E.  ChaUerton  (with  him  W,  A.  Exham)  showed  cause. 

Serjeant  Sullivan  and  D.  C.  0*Riardan^  contra. 


Jon.  17. 


The  following  authorities  were  referred  to  : — Foot  v.  War- 
ren {a)  \  WaUony,  Clooney{b)\  Warner  y.  Willington(e);  Smi& 
V.  Neale  (jd)  ;  Jack  d.  J%ompson  v.  Home  (e) ;  Crofton  ▼.  Skoi- 
dieeCfJ;  Grey  v.  Pearson  (g);  Chadtoiek  v.  Clarke  {k)\  Pitmen 
V.  Woodbury  {i)i  Swatman  v.  Ambler  (k)\  Jack  d.  Warm  "^^ 
Martin  (/) ;  5  C.  2,  c.  4 ;  25  (?.  2,  c.  13 ;  8  G^.  1,  c  2 ;  2  Fv. 
Land,  and  Ten^  pp.  1137,  1138. 

Cur.  ad.  wit. 


Their  Lordships,  differing  in  opinion,  delivered  judgment  fertflft'*' 
Hughes,  B. 

This  is  an  ejectment  for  non-payment  of  rent,  brought  bj  the 
plaintiff  for  the  recovery  of  certain  lands  in  the  coun^  of  Cori 


(a)  10  Lr.  Com.  Law  Bq>.  1. 
(e)  8  Drew.  623. 
(«)  1  Jebb  &  S.  440. 
(g)  6  H.  L.  Cas.  61. 
(t)  3  Exch.  4. 


(fi)  1  Ir.  Com.  Law  Bep.  5& 
id)  2  C.  B.,  N.  s.,  ei. 
(f)  5  Ir.  Com.  Law  Bep.  152. 
(A)  1C.B.700. 
(A)  8  Exch.  72. 


(0  2  Jebb  &  S.  424. 
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The  action  was  tried  before  Baron  FitzgehaIiD,  at  the  last  Assizes  H-  T.  1861. 

Exchequer, 
for  the  county  of  Cork,  and,  under  his  direction,  the  jury  found  a 

verdict  for  the  plaintiff;  but  the  Court  reserved  liberty  to  the 

defendant  to  move  to  change  that  verdict  into  a  verdict  for  the 

defendant,  if  this  Court  should  be  of  opinion  that  the  direction 

so  given  was  wrong  in  point  of  law.    The  question  now  comes 

before  us  upon  the  plaintiff  showing  cause  against  a  conditional 

order  obtained  by  the  defendant,  that  a  verdict  should  be  entered 

for  him.    The  plaintiff  produced  and  proved  at  the  trial  a  certain 

instrument,  bearing  date  the  9th  day  of  December   1848,  and 

purporting  to  have  been  made  between  the  plaintiff  and  defendant, 

whereby  the  plaintiff  demised,    or  purported  to  demise,  to  the 

defendant,  the  lands  in  question,  for  a  term  of  twenty-one  years, 

at  the  rent  of  £147.  4s.      That  document  was  executed  by  the 

defendant,  but  was  not  executed  by  the  plaintiff;  and  the  question 

that  arose,  and  upon  which  our  opinion  is  now  required,  was, 

can  an  ejectment  for  non-payment  of  rent  be  sustained  where 

the  instrument  by  which  the  rent  is  ascertained,  and  under  which 

the  premises  have  been  enjoyed,  was  executed  by  the  tenant  only, 

and  was  not  executed  by  the  landlord? 

It  is  admitted  that  this  action  cannot  be  sustained,  unless  it 

comes  within  the  provisions  of  the  25  G.  2,  c.  13.    The  2nd  section 

of  that  statute  recites  that  *'  Several  lands,  tenements  and  heredita- 

**  ments,  in  divers  parts  of  this  kingdom,  are  enjoyed  under  articles, 

*'  minutes  or  contracts,  in  writing,  whereby  the  rent  payable  for  the 

*<  same  is  ascertained,  but  the  said  articles,  minutes  or  contracts  do 

**  not  contain  an  actual  demise ;  and,  by  the  several  statutes  now  in 

^^  force  for  preventing  of  frauds  committed  by  tenants,  the  landlord, 

^*  and  those  claiming  under  him,  cannot  bring  an  ejectment  for  the 

*'  recovery  of  such  land  so  enjoyed  ;  "  and  it  therefore  enacts, 

"  That  where  any  article,  minute  or  contract  in  writing,  is  or  shall 

*<  be  made,  of  any  lands,  tenements  or  hereditaments,  and  the  rent 

'*  payable  for  the  same  ascertained  by  the  said  article,  minute  or 

*'  contract,  and  the  person  or  persons  to  whom  such  article,  minute 

^'  or  contract  is  or  shall  be  made,  or  any  deriving  from,  by  or  under 

'  *'  him,  her  or  them,  hath  or  have  enjoyed,  or  shall  enjoy,  the  said 
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Exchequer, 

' <^^-> 

HUTCHINS 
VAUOHAN. 


''  lands,  tenements  or  hereditaments,  under  the  said  article,  mmk 
"  or  contract,  and  one  whole  year's  rent  or  more  is  or  shall  be 
''unpaid  or  in  arrear  to  anj  landlord  or  landlords,  for  the  said 
**  lands,  tenements  or  hereditaments,  such  landlord  or  landlordi,  or 
*'  those  lawfully  claiming  by,  from  or  under  him,  her  or  them,  nuj 
<'  bring  his,  her  or  their  ejectment,  and  recover  the  possession  « 
"  such  lands,  tenements  or  hereditaments,  so  enjoyed,  in  such  ind 
"  the  same  manner,  to  all  intents  and  purposes,  as  if  such  artiele, 
"  minute  or  contract  in  writing  contained  an  actual  demise,  and  as 
"  if  a  clause  of  re-entry  had  been  expressly  specified  thereio,  and 
''not  otherwise/*'  I  am  of  opinion  that,  having  regard  onlj  to 
the  terms  of  that  enactment,  and  the  plain  grammatical  meaning 
of  the  language  employed,  the  article,  minute  or  contract  is 
writing,  which  would  enable  a  landlord  to  take  advantage  of  that 
enactment,  should  not  only  ascertain  the  rent  payable  bj  tl» 
tenant  to  the  landlord,  but  should  have  been  made  by  the  land- 
lord to  the  tenant ;  that  is,  that  if,  in  a  Court  of  Law,  the  article, 
minute  or  contract  in  writing  is  to  determine  the  liability  of  th« 
tenant,  it  must  also,  in  a  Court  of  Law,  determine  the  liability 
of  the  landlord.  The  words  of  the  statute  are,  "  to  whom  soch 
"article,  minute  or  contract"  (that  is,  contract  in  writing)  "shall 
"be  made.''  The  person  to  whom  it  is  to  be  made  is  the  tenant; 
but  it  cannot  be  made  to  him  except  by  the  landlord — it  cannot 
be  made  by  any  person  except  by  the  landlord ;  if  it  is  not  made 
by  the  landlord,  it  cannot  be  made  to  the  tenant ;  and  as  the  instni- 
ment  in  question  was  not  made  by  the  landlord,  it  was  not,  in  oj 
opinion,  made  to  the  tenant;  it  was  made  by  the  tenant,  and  not 
by  the  landlord ;  and  it  could  not,  for  any  legal  purpose,  be  made 
by  the  tenant  to  himself.  This  is  my  opinion  of  the  constroetion 
of  the  2nd  section  of  the  25  G.  2,  c.  13,  looking  only  to  the  terms 
of  that  section.  But,  upon  considering  the  pre-existing  and  con- 
temporaneous legislation  on  the  rights  and  remedies  of  landloidi 
over  tenants,  that  opinion  has  been  very  strongly  confirmed.  Prior 
to  the  enactment  of  the  25  G.  2,  c.  1 3,  a  landlord  could  not  proceed 
by  ejectment  for  non-payment  of  rent,  unless  there  existed  between 
him  and  the  tenant  he  sought  to  evict   an.  instrument,  not  onlj 
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ascertaining  the  rent,  but  also  operating,  in  point  of  law,  as  an  H.  T.  1861. 
actual  demifle.  Such  an  instrument  could  not  be  an  actual  demise,  v,  ^  ■/' 
in  point  of  law,  unless  it  had  been  executed  by  the  landlord.  No 
parol  acceptance,  no  act  of  the  landlord,  save  execution  of  the 
instrument,  could  have  conferred  upon  it  the  character  of  a  legal 
demise;  and  what  the  law  required  was,  that  it  should  not  only 
be  executed  by  the  landlord,  but  that  it  should,  in  its  legal  char- 
acter and  operation,  be  an  actual  demise.  Another  difficulty  had 
been  removed  by  a  prior  enactment,  viz.,  the  6  O,  2,  c.  4.  The 
Ist  section  is  as  follows. — [His  Lordship  read  the  section.] — Thus 
the  Legislature  provided  for  minutes  or  contracts  in  writing,  as  well 
as  leases  containing  an  actual  demise,  but  not  containing  a  clause 
of  re-entry.  Now,  no  minute  or  contract  in  writing  could  be  an 
"  actual  demise,"  unless  it  had  been  executed  by  the  landlord.  Its 
character  or  quality  of  "  an  actual  demise  **  depended  not  only  on 
its  execution  by  the  landlord,  but  also  on  its  legal  significance. 
It  is  not  every  instrument  executed  by  a  landlord  to  a  tenant  that 
is  an  actual  demise.  An  actual  demise  must  be  executed  by  the 
landlord ;  but  it  must  also  be  in  a  certain  form,  or  have  a  certain 
character,  to  operate  as  an  actual  demise.  The  form  and  effect 
are  one  thing,  the  execution  by  the  landlord  is  another  and  a 
different  matter.  The  6  G,  2  having  enabled  landlords  to  recover 
by  ejectment  for  non-payment  of  rent,  where  lands  were  held  under 
instruments  called  by  the  Act  <*  minutes  or  contracts  in  writing, 
"containing  an  actual  demise,  but  not  containing  any  clause  of 
"re-entry,**  the  25  Cr.  2  was  enacted.  It  recites  that  lands  are 
enjoyed  under  articles,  minutes  or  contracts  tit  wriiingj  whereby 
the  rent  payable  for  the  same  is  ascertained  ;  but  the  said  articles, 
minutes  or  contracts  (that  is,  contracts  in  writing)  do  not  contain 
"an  actual  liemise."  It  then  refers  to  the  statutes  then  in  force, 
and  the  inability  of  the  landlord  to  bring  an  ejectment  for  the 
recovery  of  the  lands  so  enjoyed ;  and  it  then  enacts  that»  where 
any  article,  minute  or  contract  in  writing  shall  be  made,  of  any 
lands,  tenements  or  hereditaments,  "and  where  the  rent  payable 
"for  the  same  shall  be  ascertained  by  the  said  article,  minute  or 
"  contract,"  and  where  the  person  to  whom  such  article,  minute 
VOL.  11.  45  L 
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H.  T.  1861.  or  contract  (that  is,  in  writing)  shall  be  made,   shall  enjoj  tk 
Excheguer^ 
^— V "     said  lands,  tenements  and  hereditaments,  under  said  article,  niniite 

^^  or  contract,  and  a  yearns  rent  shall  be  dae,  then  the  landlord  ibl 

▼AUGHAN.  be  at  liberty  to  proceed  by  ejectment.  Assuming,  as  I  have  done, 
that,  prior  to  the  25  G.  2,  the  law  required  that  the  insfanuMit 
should  not  only  haye  been  executed  by  the  landlord,  hut  shonU 
also,  in  point  of  law,  be  *<  an  actual  demise,"  the  recital  of  tiie 
Act  (25  O.  2)  shows  that  the  difficulty  to  be  avoided  was,  not 
the  execution  of  the  instrument  by  the  landlord,  bat  the  techni- 
cality arising  from  the  legal  operation  of  the  inatmment;  asd 
the  last  words  of  the  2nd  section  pointedly  refer  to  thia,  becaose 
they  provide  that  the  landlord  shall  be  at  liberty  to  bring  ins 
ejectment  **  in  such  and  the  same  manner,  to  all  intents  and  por- 
« poses,  as  if  such  article,  minute  or  contract  in  writing  contaioed 
"  an  actual  demise,  and  as  if  a  clause  ofrs-entry  had  been  espressig 
"  specified  therein  ;  **  thus  recurring  to  the  5  (?•  2,  and  mentioning, 
almost  in  express  terms,  that  which  the  5  (?«  2  had  diq«Died 
with,  the  clause  of  re-entry,  although  it  required  the  instroflMnt 
to  be  executed  by  the  landlord,  and  to  be  an  actual  demise.  Tbe 
25  G,  2  dispensed  with  the  instrument  being  an  actual  demiie, 
and  also  dispensed  with  the  clause  of  re-entry,  but  still  required, 
as  indispensable,  that  the  instrument  should  have  been  execoted 
by  the  landlord. 

I  am,  therefore,  of  opinion  that  the  cause  shown  against  the 
conditional  order  should  be  disallowed,  and  that  the  verdict  shonU 
be  entered  for'  the  defendant. 

FiTZOBBALD,  B.  ^ 

According  to  the  best  of  my  judgment,  the  cause  shown  io  this 
cause  ought  to  be  allowed.  A  document  purporting  to  be  an  agree- 
ment for  a  lease  for  twenty-one  years  of  the  lands  in  question  to  the 
defendant,  and  dated  the  9th  of  December  1848,  was  produced  bj 
the  plaintiff;  it  was  signed  by  the  defendant,  but  not  signed  by  the 
landlord.  The  plaintiff's  right  to  the  land  as  landlord  was  admitted. 
It  was  admitted  that  the  defendants  were  put  into  possession  of  the 
land  in  consequence  of  the  agreement;  that  they  had  paid  the  renti 
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mentioned  in  it,  and  on  the  gale-days  therein  specified.    The  single  H.  T.  1861. 

question  is,  whether  the  absence  of  the  landlord's  signature  to  this,     *■    y  ■    >■ 

or  the. not  showing  that  there  was  another  part  of  the  contract  ^^ 

signed  hj  the  landlord,  disables  the  plaintiff  from  recovering  in    vauohan. 

ejectment  for  non-payment  of  rent,  under  the  Irish  statutes  ?    I  am 

of  opinion  that  it  does  not    The  2nd  section  of  the  25  O,  2,  c.  13, 

is  in  these  words : — *'  Whereas  several  lands,  &c.,  in  divers  parts  of 

*'  this  kingdom,  are  enjoyed  under  articles,,  minutes  or  contracts  in 

''  writing,  whereby  the  rent  payable  for  the  same  is  ascertained, 

*'but  the   said  articles,  minutes  or  contracts  do  not  contain  an 

"  actual  demise ;  and  whereas,  by  the  several  statutes  now  in  force 

<<  for  preventing  of  frauds  committed  by  tenants,  the  landlord,  and 

**  those  claiming  under  him,  cannot  bring  an  ejectment  for  the  re- 

«<  covery  of  such    lands   so    enjoyed ;  for   remedy  whereof  be  it 

'*  enacted,  &c.,  that  where  any  article,  minute  or  contract  in  writing 

"  is,  or  shall  be,  made  of  any  lands,  &c.,  and  the  rent  payable  for  the 

"  same  ascertained  by  the  said  article,  minute  or  contract,  and  the 

'<  person  or  persons  to  whom  such  article,  minute  or  contract  is,  or 

''shall  be,  made,  or  any  deriving  from,  by  or  under  him,  her  or 

"  them,  hath  or  have  enjoyed,  or  shall  enjoy,  the  said  lands,  &o., 

*<  under  the  said  article,  minute  or  contract,  and  one  whole  year's 

"  rent  or  more  is,  or  shall  be,  unpaid,  or  in  arrear,  to  any  landlord 

''  or  landlords,  for  the  said  lands,  &c.,  such  landlord  or  landlords, 

'*  &c.,  may  bring  his,  her  or  their  ejectment,  and  recover  the  posses- 

"  sion  of  such  lands,  &c.,  so  enjoyed,  in  such  and  the  same  manner, 

'<  to  all  intents  and  purposes,  as  if  such  article,  minute  or  contract  in 

'*  writing  contained  an  actual  demise,  and  as  if  a  clause  of  re-entry 

''had  been  expressly  specified  therein,  and  not  otherwise.**     By 

the  3rd  section  it  is  enacted,   that — "  In  any  trial  in  ejectment 

"  for  non-payment  of  rent,  in  pursuance  of  this  Act,  where  one 

"  whole  year's  rent  is  unpaid,  or  in  arrear,  before  the  service  of  the 

"  summons  in  said  ejectment,  where  it  shall  he  necessary  to  produce 

"  the  counterpart  of  any  such  article,  minute  or  contract,  if  it  shall 

"  appear  to  the  Court  that  no  counterpart  was  perfected,  or,  if  per- 

*'  fected,  that  such  counterpart  is  lost,  or  so  mislaid  that  it  cannot 

"  be  produced  and  given  in  evidence  upon  such  trial,  then,  in  such 
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"  case,  if  the  lessee  or  lessor  in  such  ejectment  shall  give  ineTide&ee 
'Uhe  original  article,  minute  or  contract,  or  a  cop j  thereof,  or « 
"  copy  of  such  counterparty  and  the  enjoyment  as  aforesaid  of  the 
*<  lands,  &c.,  such  original  article,  minute  or  contract,  or  a  copy 
'*  thereof,  or  a  copy  of  the  counterpart,  shall  be  of  the  same  foite 
*'  and  effect  oi  if  ike  counterpart  of  such  article,  minute  or  contz«ct 
'*  had  been  produced  and  proved ;  anything  in  the  said  fomer 
"  statutes  to  the  contrary  notwithstanding." 

It  is  admitted  that  the  document  produced  in  the  present  esse  is 
an  article  or  minute  specifying  the  lands  for  which  the  ejectment  Is 
brought,  and  ascertaining  the  rent  payable,  so  as  to  charge  the  defSend- 
ants,  and  that  it  is  under  their  hands;  it  is  admitted  that  the  lands  hire 
been  enjoyed  by  reason  of  it,  and  on  the  terms  mentioned  in  it ;  it 
is  not  denied  that  it  is  evidence  of  the  contract  under  which  the 
lands  have  been  enjoyed,  in  writing  under  the  defendant's  hand ;  but 
it  is  said,  that  this  (it  not  being  signed  by  the  landlord)  is  net  enongb, 
without  showing  that  there  was  a  part  of  the  contract  in  writiog, 
under  the  landlord's  hand.  In  support  of  this  proposition,  it  it 
relied  on  that  the  25  ^.  2,  c.  18,  is  to  be  read  aa  part  of  the  Eject- 
ment Statute  code ;  that  the  landlord's  right  to  recover  under  it  is 
in'such  and  the  same  manner,  to  all  intents  and  purpoaes,  as  if  socZi 
article,  minute  or  contract  in  writing  contained  an  actual  demise, 
and  as  if  a  clause  of  re-entiy  had  been  expressly  specified  thereiB 
(that  is,  in  such  and  the  same  manner  as  the  former  statutes  pro- 
vide), and  not  otherwise.  Now,  under  all  the  former  statutes,  it  is 
said,  there  was  necessary  a  contract  in  writing,  under  the  landlord's 
hand,  without  which  there  could  not  have  been  an  actaal  demise,  it 
having  been  held  that  the  Irish  Ejectment  Statutes  do  not  apply  to 
parol  demises ;  and  all  that  this  statute  dispenses  with  is  the  neen- 
sity  of  an  actual  demise.  It  is  said  that,  under  the  earlier  Eject- 
ment Statutes,  there  is  a  legislative  declaration  that  not  only  the 
original  but  the  counterpart  of  a  lease  must  be  shown,  which  prores 
how  strict  the  Legislature  was  in  providing  that  the  contract  with 
which  it  dealt  in  the  Ejectment  Statutes  should  be  binding  on  both 
parties ;  and,  finally,  it  was  said,  that  the  article,  minute  or  cod- 
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tract  of  which  the  statute  of  25  G.  2,  c.  13,  speaks  is,  in  tenns,  a  H.  T.  1861. 
contractmade  "to"  the  tenant.  J^keguer. 

The  earUer  Ejectment  Statutes  are  the  11  Anne,  c  2  and  4  G.  1,  ^^^^^^^ 
c«  5.  By  the  first  of  them  it  is  provided  that,  in  all  cases  between  vAUOHAn. 
landlord  and  tenant,  as  often  as  it  shall  happen  that  more  than  one 
half  year's  rent  shall  be  in  arrear,  and  the  landlord  to  whom  the 
same  is  due  has  the  right  by  law  to  re-enter  for  the  non-payment 
thereof,  such  landlord  shall  and  may,  without  any  formal  demand  or 
re-entry,  serve  a  summons  in  ejectment  for  the  recovery  of  the 
demised  premises,  which  summons  shall  stand  in  the  place  of  a 
demand  and  re-entry ;  and  in  case  of  judgment  against  the  casual 
ejector,  or  nonsuit  for  not  confessing  lease,  entry  and  ouster,  it  shall 
be  made  to  appear  to  the  Court,  by  affidavit,  or  be  proved  on  the 
trial,  in  case  the  defendants  appear,  that  more  than  one  half  yearns 
rent  was  due  before  the  said  summons  was  served,  and  that  no  suffi- 
cient distress  was  to  be  found  on  the  demised  premises,  countervail- 
ing the  arrears  then  due,  and  that  the  lessor  had  power  to  re-enter, 
then,  and  in]  every  such  case,  the  lessor  in  ejectment  shall  recover 
judgment  and  execution  in  the  same  miinner  as  if  the  rent  in  arrear 
bad  been  legally  demanded,  and  a  re-entry  made.  The  English  Act 
4  G.  2,  c.  28,  s.  2,  is  substantially  the  same  with  this.  The  only 
material  alteration  made  by  the  4  G.  I,  c.  5,  was  the  dispensing 
with  the  necessity  of  proving  a  want  of  sufficient  distress  in  cases 
where  more  than  one  year's  rent  was  due.  Now,  under  these  sta- 
tutes, I  apprehend  it  is  quite  settled  that  it  was  sufficient  for  the 
landlord,  in  ejectment  against  the  tenant,  or  any  deriving  under  him, 
to  show  the  counterpart  of  the  lease,  that  is,  the  part  executed  by 
the  tenant  only,  and  that  without  any  proof  of  the  original  lease,  or 
any  notice  to  produce  it.  That  was  decided  in  the  case  of  Roe 
d.  West  Y.  DavieM  (a),  a  case  on  the  English  Act  4  G.  2,  c.  28. 
The  next  statute  material  to  be  considered  is  the  8  G.  1,  c.  2,  which, 
after  reciting  the  Act  of  the  4  G.  1,  and  reciting  that  several  artifices 
bad  been  made  use  of  to  evade  the  intent  of  the  statute,  *'  particu- 
*'  larly  by  taking  defence  to  such  ejectment  in  the  name  of  persons 
*'  not  deriving  under  the  lease,  whereby  the  plaintiff  is  obliged  to 

(a)  7  East,  868. 
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H.  T.  1861.  "make  ont  the  title  of  his  lessor,"  for  iemedj,  enacts  that,  aiofe 
^ ^-^--^     H8  it  shall  happen  that  one  whole  year's  rent,  or  more,  shall  be  dx 

HUTCHINS  ,  .  ,  1       «ii      :.,,,,      ,  ,     . 

^^  and  in  arrear  to  anj  landlord,  each  landlord  may  bnng  an  ejectmeflr. 

YAUOHAN.  for  the  recoverj  of  the  demised  premises,  and,  on  service  of  \k 
summons  in  said  ejectment,  notice  in  writing  shall  be  given  to  tbe 
person  on  whom  such  ejectment  shall  be  served,  that  such  ejectment  is 
brought  for  non-payment  of  rent ;  and  if  any  person  or  persons  ab£ 
take  defence  in  such  ejectment,  and  shall  appear  on  the  trial,  isL 
shall  confess  lease,  entry  and  ouster,  and  the  plaintiff  shall  tbec 
make  due  proof  of  the  perfection  of  the  counterpart  of  the  lease  bj 
which  such  rent  is  reserved,  and  that  his  lessor,  or  those  ande: 
whom  he  derives  his  title,  have  been  in  possession  of  such  lands,  dt, 
for  three  years  before  service  of  such  ejectment,  or  shaU  show  aar 
sufficient  title  to  the  premises,  and  it  shall  appear  in  evidence  at  tht 
trial  that  one  whole  year's  rent,  or  more,  is  due,  then  the  plaintif 
shall  recover  and  have  judgment  in  the  said  ejectment,  in  soA 
manner,  and  under  such  provisions,  as  is  by  the  former  Act  direetei 
This  statute  it  is  which  makes  the  great  distinction  between  the 
Irish  and  English  actions  of  ejectment  for  non-payment  of  rent; 
it  requires  that  the  summons  in  ejectment  shall  specify  that  tbe 
ejectment  is  brought  for  non-payment  of  rent,  and  consequently  u 
Ireland  it  is  held  that  in  such  case  the  landlord  cannot  recover  oa 
any  other  ground.  It  was  the  statute  most  in  use  in  Ireland.  Tbe 
Act  of  Anne  required  that  more  than  half  a  year's  rent  should  U 
due,  and  that  there  should  be  no  sufficient  distress  on  the  land ;  tk 
statute  of  4  G^.  1  required  that  more  than  a  year's  rent  should  be 
due,  though  it  dispensed  with  the  necessity  of  showing  the  abseooe 
of  a  sufficient  distress.  Under  this  statute  it  is  sufficient  that  a  jesr^ 
rent  should  be  due.  Under  the  former  statutes  it  was,  as  has  bees 
seen,  sufficient  for  the  landlord  to  prove  the  part  of  the  lease  exe- 
cuted by  the  tenants,  without  proof  of  the  original,  or  notice  to 
produce  it ;  under  this  statute  it  is  not  only  sufficient,  but  necessaij, 
to  produce  that  part.  The  principal  mischief  which  the  statoU 
sought  to  remove  was  the  taking  the  defence  in  the  name  of  & 
stranger.  When  that  was  done,  the  landlord  was  put  to  strict  ]»oof 
of  Utle  against  the  stranger ;  neither  the  original  lease  nor  tbe  cons- 
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terpart  would  have  been  of  any  avail  whatever;  the  stfitate  makes  H.  T.  1861. 

-                           -                                                                                                          ExehequeTm 
the  same  proof  by  counterpart  as  would  have  been  available  against     v — ^-^ * 

the  tenant  and  those  deriving  under  him,  not  only  available  against  ^^ 

them  but  against  the  stranger,  where  a  year's  rent  was  due,  and  the  vauohaw. 
landlord  had  had  a  triennial  possession.  In  every  case,  therefore, 
in  which  no  more  than  a  year's  rent  was  due,  or  when  defence  was 
taken  in  the  name  of  a  stranger,  it  was  necessary,  in  order,  to 
avail  oneself  of  the  Ejectment  Statutes,  to  proceed  on  the  counter- 
part, but  it  was  also  sufficient.  In  cases  within  the  11  Anne  and 
4   Cr.  1,  it  was  sufficient,  but  not  necessary. 

The  next  material  Act  was  the  5  G,  2,  c.  4,  which,  by  its  1st 
section,  extends  the  provisions  of  the  previous  Acts  to  the  cases 
of  leases,  minutes  or  contracts  in  writing,  containing  an  actual 
demise^  though  no  clause  of  re-entry  was  inserted  in  them,  in  such 
and  the  same  manner,  and  to  all  intents  and  purposes,  as  if  a  clause 
of  re-entry  had  been  expressly  inserted.     The  3rd  section  enacts 
that,  whereas  by  the  several  Acts  in  force^  &C.,  the  lessor,  upon 
the  trial  in  ejectment  (not  all  ejectments)  to  be  brought  on  the 
said  Acts,  must  make  proof  of  the  perfection  of  the  counterpart 
of  the  lease  by  which  such  rent  is  reserved,  before  he  or  they 
can  recover,  which  many  times  happens  to  be  impracticable,  by 
reason  that  no  counterpart  was  ever  perfected,  or,  if  perfected, 
has  been  lost,  or  so  mislaid  that  it  cann6t  be  produced  and  proved 
on  such  trials ;  and  enacts,  for  remedy,  that,  on  any  trial  in  eject- 
ment for  non-payment  of  rent,  in  pursuance  of  this  oc,  the  former 
Acts,  where  one  year's  rent  or  more  is  due  before  the  summons, 
where  (that  is,  in  that  class  of  cases  where)  it  shall  be  necessary 
to  produce  the  counterpart  of  any  lease,  minute  or  contract,  con- 
taining an  actual  demise,  if  it  shall  appear  to  the  Court  that  no  . 
counterpart  was  perfected,  or,  if  perfected,  that  such  counterpart 
is  lost,  or  so  mislaid  that  it  cannot  be  produced   and  given  in 
evidence  upon  such  trial,  then,  in  such  case,  if  the  lessor  shall 
give  in  evidence  the  original  lease,  minute  or  contract,  or  a  copy 
thereof,  or  a  copy  of  such  counterpart,  and  that  the  lessee  or 
lessees  enjoyed  the  lands,  &c.,  under  such  lease,  minute  or  con- 
tract, such  original  lease,   or  a  copy  thereof,  or  a  copy  of  the 
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H.  T.  1861.  counterpart,  shall  be  of  the  same  force  and  effect  is  if  tbe  cosb- 
Ex^ytttr.  f^j^pgi^  q£  3u^  leaaBf  minute  or  contract  had  been  produced  ud 
proved. 

Thus,  then,  the  law  stood,  up  to  the  time  of  the  Act  appljie^ 
to  the  present  case.  Under  all  the  statutes,  it  was  sufficient  tD 
prove  the  part  of  the  contract  under  the  tenant's  hand.  lYitboa 
proof  of  the  original,  or  notice  to  produce  it  in  eyidence,  it  wv 
necessary  to  produce  the  counterpart,  or  to  account  for  iU  do^ 
production,  bj  proof  that  same  was  executed,  or  of  loss.  In  oone 
was  it  necessary  to  produce  the  original  under  the  landlord's  haod; 
but  whether  the  non-production  of  the  counterpart  was  aoooooted 
for,  the  original,  or  a  copy,  might  be  produced,  as  a  sobstitnte 
for  it:  but  a  copy  of  the  counterpart  would  have  been  equDj 
available. 

Now  it  may  well  be  that,  as  all  these  statutes  required  tliat 
the  instruments  with  which  they  were  dealing  should  contain  u 
actual  demise,  which  could  only  be  granted  and  signed  hj  tk 
landlord,  it  might  here  be  competent  for  the  defendant  to  ihov 
that  no  such  instrument  had  been  in  fact  signed  by  him.  The 
question  is,  what  was  necessary  for  the  landlord  to  prove?  and 
that  was  the  part  under  the  tenant's  hand  only.  Then  comes  t]» 
statute  of  2S  G.  2,  which  dispenses  with  the  necessity  of  a  con- 
tract operating  as  an  actual  demise,  and  which  contains  simikr 
provisions  with  that  of  5  6.  2,  as  to  counterparts.  The  only  besriog, 
therefore,  as  it  appears  to  me,  of  the  antecedent  statutes,  on  it  is 
that,  while  it  continues  sufficient  for  the  landlord  to  produce  tk 
part  of  the  contract  under  the  tenant's  hand,  the  necessity  of  there 
being  a  part  under  the  landlord's  hand  has  wholly  disappeared; 
but  it  is  quite  sufficient,  for  the  decision  of  this  case,  to  hfM 
that  it  is  sufficient  for  the  landlord  to  prove  a  part  of  the  ooa- 
tract  under  the  tenant's  hand.  It  is  true  that  the  sUtute  speaks 
of  an  article,  minute  or  contract  made  to  the  tenant;  biit,snre^« 
an  article,  minute  or  contract,  signed  by  the  tenant,  under  wbidi 
the  land  has  been  enjoyed,  and  the  .  rent  paid  and  received,  i^ 
evidence  in  writing,  against  the  tenant,  of  a  contract  made  to  fai» 
by  the  landlord. 
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On  these  groundB,  I  am  of  opinion  that  the  proof  at  the  trial  H.  T.  1861. 

was  sufficient  to  sustain  the  ejectment,  and  that  the  cause  shown     ^*— v ' 

Lx  A     1-       11          J  HUTCHINS 

ought  to  be  allowed.  ^^ 
PiooT,  C.  B.,  concurred  with  Hughes,  B. 


REIDY  r^  PIERCE.*  Jun.  28.  29. 

Feb. 

This  was  an  action  of  ejectment  on  the  title^  for  the  lands  of  A  creditor, 

who  has  regis- 
Knockanebrack,   held  by  Edmond   PieroCy   under   a   lease   from  tend  a  jadg- 

.  ment    againat 

Greorge  Sandes,  for  a  term  of  twenty-one  yeari.  Defence  was  lands,  par- 
taken by  David  Pierce  only,  who,  it  was  admitted,  claimed  under  13  ^  14  vie., 
Edmond  Pierce.  The  case  was  tried  before  Hayes,  J.,  at  the  Sum-  ma^ineject- 
mer  Assises  of  1860,  for  the  county  of  Kerry.  At  the  trial,  it  ST' j^^' 
appeared  that  the  plaintiff  claimed  title  as  statutable  mortgagee,  ^Jf^o^^^lJ^J;. 
having  registered  a  judgment  against  the  lands,  pursuant  to  the  ^^^'  demand 
provisions  of  the  13  &  14  Ftc,  c.  29.  A  statutable 

Proof  having  been  giv^i  of  the  defendant's  possession  of  the  lands,  aasi^^nt  by 
and  payment  of  rent  by  him,  the  attorney  of  the  plaintiff  was  then  T^^^tMn^the 
examined  on  his  behalf,  who  produced  a  certified  copy  of  a  judg-  SnbJetting  ^ 
ment  obtoined  by  Martin  Beidy,  the  plaintiff,  against  Edmond  ^^^  and  is^a 
Pierce,  in  the  Court  of  Queen's  Bench,  for  the  sum  of  £98.  9s.  Od.  g^^^^ld 

under  a  lease 
prohibiting  alienation. — [Fxtegebaij),  R,  duhitamt€.'\ 

The  proTisions  or  the  S  &  8  Ifl  4,  c.  87>  s.  82,  reauiring  ten  days'  notice  before 
trial  to  dispense  with  the  production  of  the  original  memorial  or  a  deed,  do  not 
apply  to  the  office  copy  of  tne  affidavit  lodged  in  the  Registiy-office. 

Quitrt^  per  PiooT,  C.  B^— Whether  examined  copies  of  the  judgment,  the  affida- 
vit filed  in  Court  and  the  office  copy  lod^d  in  the  Begistry-office,  are  not  sufficient, 
or,  at  all  events,  prima  facie  proof? 

The  copy  of  the  document  lodged  in  the  Begistry-office  bore  at  the  foot  of  it  the 
name  *'  Frands  Lacy."  The  plaintiff's  attorney  proved  that  he  got  the  document 
lodged  in  the  BegistiT-office  from  **  Francis  Lacy,"  the  proper  officer  of  the  Law 
Court,  and  himself  lodged  it. 

Per  PiGoT,  C.  B« — ^Thui  amounted  to  proof  that  the  document  lodged  in  the 
Begistiy.office  was  an  "office  copy." 

Per  FiTZORRALD,  B.— As  only  a  copy  of  the  document  lodged  in  the  Begistiy^' 
office  was  produced,  proof  was  necessary  that  the  document  lodged  was,  in  fact, 
signed  by  the  officer  of  the  Law  Court. 

*  Before  Fioot,  C.  B.,  and  Fitzoebald  and  Huohxs,  BB. 

VOL.  11.  46  I* 
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H.  T.  1861.  The  witness  proved  that  he  oompftred  this  copy  with  the  ori^ 
record,  and  saw  it  certified  bj  the  officer.  He  aiso  produced  a  ceit- 
fied  copy  of  the  affidavit  filed  in  the  Court  of  Queen's  Bench;  ud 
also  produced  a  document,  which  he  stated  be  compared  vi& 
the  document  in  the  Registry  of  Deeds  Office.  This  docooKBt 
purported  to  have,  Mi  the  foot  of  it,  the  name  "  Francis  Lacy  "  Bis 
evidence  was  that,  after  lodging  the  affidavit  in  the  Court  of  Qwen*! 
Bench,  he  took  out  a  copy  of  it,  and  compared  it  bimaelf^  andtba 
lodged  it  with  the  proper  officer  of  the  Registry  of  Deeds  Qia, 
and  that  he  got  that  document  from  Mr.  Francis  Lacy,  the  Plead- 
ings Assistant  in- the  Court  of  Queen's  Bench. 

The  defendant's  Counsel  objected  to  the  reception  in  endeoee 
of  the  copy  of  the  document  lodged  in  the  Registry  of  Deeds,  on 
the  ground  that  the  ten  days'  notice  required  by  the  statute,  vHh 
reference  to  memorials,  had  not  been  given,  and  tbat,  therefore,  tk 
original  ought  to  have  been  produced.  The  learned  Judge,  however, 
admitted  the  evidence,  subject  to  objection.  The  defendant's  Coonsel 
then  objected  that  the  affidavit  of  registry  was  defective,  inianoeh 
as  in  the  affidavit  of  registry  the  plaintiff  was  described  as  Uirtiii 
Reidy,  of  "  Moinvoe,"  but  in  the  affidavit  filed  in  the  Court  d 
Queen's  Bench  he  was  described  as  Martin  Reidy,  of  "MoiDToit.' 
That  objection  also  was  overruled  by  his  Lordship. 

The  plaintiff  having  closed  his  case,  the  defendant's  Counsel  called 
for  a  nonsuit,  on  the  ground  that  no  demand  of  possession  had  beet 
proved ;  and  also  relied  on  a  covenant  in  the  lease  under  which  the 
lands  were  held,  prohibiting  alienation,  without  the  assent  of  the 
landlord.  His  Lordship  thereupon  nonsuited  the  pltintifT,  bot 
reserved  liberty  to  mov^  to  enter  a  verdict  for  him  in  case  the  Cooit 
should  be  of  opinion  that  he  was  entitled  thereto. 

J.  Leahy  having,  accordingly,  obtained  a  conditional  order  to 
enter  a  verdict  for  the  plaintiff,  pursuant  to  the  leave  reserred, 
«ause  was  now  shown  by — 

Serjeant  Sullivan^  with  whom  was  J.  Clarke* 
The  ejectment  could  not  be  sustained  without  a  demand  of  po^ 
session.     It  will  be  said  that  the  Act  the  13  ds  14  Vic^  c  29t  ^  7> 
gives  the  creditor  who  has  registered  an  affidavit  pursuant  to  that 
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section  all  the  remedies  of  a  mortgagee.  It  does  not,  however,  H.  T.  1861. 
follow  that  he  was  to  have  them  in  the  same  manner.  In  the  case 
of  a  regolar  mortgage,  the  mortgagor  parts  with  his  estate  by  a 
deed  under  his  hand ;  but,  under  the  Judgment  Act,  the  debtor's 
estate  is  affected  behind  his  back,  and  he  is  made  a  trespasser  by 
relation,  bj  a  proceeding  over  which  he  has  no  control,  and  which 
the  creditor  may  forbear  to  take,  for  any  length  of  time.  Conse- 
quences so  unjust  could  not  have  been  within  the  contemplation  of 
the  Legislature. 

Secondly ;  assuming  that  demand  of  possession  was  not  necessary, 
it  must  be  because  the  registration  has  the  character  of  a  mortgage, 
to  all  intents  and  purposes ;  because  it  is,  in  the  language  of  the 
7th  section,  an  **  effectual  conveyance,"  subject  to  redemption. 
Once  it  is  proved  to  be  an  effectual  conveyance,  the  security  is 
destroyed,  for  the  lease  under  which  the  lands  are  held  contains  a 
clause  against  alienation ;  and,  under  the  Sub-letting  Act,  no  effec- 
tual conveyance  could  be  made  of  the  lease.  The  assignment  would 
be  void  even  as  against  the  grantor :  Troy  v.  Kirk  (a).  It  cannot 
be  said  that  it  is,  at  the  same  time,  an  assignment  by  operation  of 
law,  and  a  deed  under  the  hand  of  the  lessee.  Again,  the  registra- 
tion is  defective  in  point  of  form.  The  plaintiff  in  the  judgment  is 
described  as  of  *'  Monivore,"  and  in  the  affidavit  as  **  Moinvoe." 
^  This  variance  is  sufficient,  on  the  authorities,  to  vitiate  the  registry: 
JtPDowell  V.  Wheatfy  (b). 

The  evidence  of  the  document  lodged  in  the  Registry-office  is 
also  insufficient  The  6th  section  of  the  Act  puts  it  on  the  footing  of 
a  memorial ;  and,  therefore,  the  original  should  have  been  produced,  or 
ten  days'  notice  should  have  been  given,  pursuant  to  the  2  &  3  W.  4, 
c.  87,  where  copies  of  memorials  are  intended  to  be  used. 

Lastly ;  there  was  no  evidence  that  the  document  lodged  in  the 
Registiy-office  was  an  office  copy,  which  it  must  be,  under  the 
6th  section.  The  evidence  of  the  plaintiff's  attorney  was,  that  he 
got  the  document  from  Francis  Lacy,  the  Pleadings  Assistant  in 
the  Court  of  Queen's  Bench.  That  did  not  prove  the  signature  la 
be  Francis  Lacy's. 

(a)  A1.&N.326.  (6)  7  Ir.  Com.  Law  Sep.  562. 
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J,  Leahy  and  W,  Hiekton^  contnu 

There  was  no  neoeasitj  for  a  demand  of  possession.  It  ii  id- 
mitted  that  it  is  unnecessary,  in  the  case  of  a  mortgagee,  property  so 
called;  and  the  Act  transfers  to  the  creditor  all  the  debtoi^f  estite, 
as  if  an  effectual  conyejance  had  been  made.  There  is  no  bardikip 
on  the  debtor,  for  he  owes  the  monej,  and  the  rents  receired  natt 
go  in  liquidation  of  the  debt.  The  non-alienation  daaae  in  the  kase 
only  vitiates  the  assignment  as  between  the  tenant  and  the  laadkri, 
at  the  election  of  the  latter,  but  does  not  apply  to  a  qnastioQ  betweeo 
the  tenant  and  his  creditor.  JVoy  ▼.  Kirk  was  a  ease  nader  the 
first  Sub-letting  Act,  and  does  not  apply  to  a  lease  eocning  under  the 
provisions  of  the  second  Act,  2  W,  4,  c.  17.  That  Act  was  ptned 
for  the  protection  of  the  landlord  only,  and  does  not  profess  to  id- 
validate  assignments  as  between  the  tenant  and  a  tklid  party :  XM( 
of  Leimier  v.  Meicalf  (a).  At  all  events,  the  registration  is  u 
aasignment  by  operation  of  law,  and  comes  within  ihe  saving  daaie 
of  the  Act.  To  work  a  forfeiture  of  the  lease,  it  most  be  shovB 
that  there  was  an  act  done  by  the  lessee  himself.  This  is  s  pro- 
ceeding in  ifwitumt  like  a  sale  by  a  Sheriff  under  an  execatiui,<ir 
an  assignment  nnder  the  Bankrupt  Laws.  The  words  of  the  Eng- 
lish Bankrupt  Act  are  veiy  similar  to  those  of  the  7lh  seetioo  of 
tlie  13  &  14  Vic.,  c.  29:  Bac.  Ah.,  5th  ed.»  lit.  Bankrupt,^  \  D» 
V.  CarUr{h).  The  objection  to  ihe  registration,  on  the  groimdi 
misdescription  of  the  plaintiff  is  quite  untenable.  **  Moinvoe*  tn^ 
^*  Moinvore  "  are  idem  sananies  ;  and,  at  all  events,  the  deseriptUD  is 
right  in  the  body  of  the  affidavit^  where  alone  the  Act  requires  it  to  be 
stated.  Again,  it  is  said  that  the  Act  makes  the  copy  of  the  sfidirit 
lodged  in  the  Registry-office  a  mem(»ria],  and  that»  therefore,  the  doei- 
ment  itself  should  have  been  produced.  That  is  not  so.  The  Act,  fo 
the  purposes  of  convenience,  requires  that  the  document  should  be 
numbered  and  transcribed,  and  entered  in  the  bodES  and  indexes  a 
the  office,  in  like  manner  as  if  it  were  a  memorial;  but  it  dott 
nothing  more.  A  memorial  is  an  original  document  This  doea* 
ment  is  itself  but  a  copy,  and  its  production  would  not  insure  mvt 
perfect  proof  than  the  production  of  the  examined  copy  of  it. 

(a)  n  Ir.  Law  Rep.  3^5.  (6)  8  T.  B.  57- 
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There  was  no  objection  taken  at  the  trial,  that  the  document  H.  T.  1861. 
lodged  in  the  Registry-office  was  not  proved  to  be  an  office  copy  of  ^^"^^ 

the  affidavit  filed  in  Court ;  but  we  have  the  eyidence  of  the  person 
who  himself  compared  them,  and  swears  he  got  the  document  from 
"  Francis  Lacy/'  the  proper  officer.  It  must  be  presumed  the  officer 
in  the  Registry-office  would  not  have  received  it  unless  it  was  an 
office  copy. 


•/.  Clarke^  in  reply. 

It  is  not  intended  to  press  further  the  argument  that  demand  of 
possession  was  necessary.  Then  comes  the  question,  whether  the 
plaintiff  has  registered  the  judgment  in  the  manner  required  by  the 
Act  ?  The  objection  appears  a  trivial  one,  but  equally  slight  ones 
have  been  held  to  be  good,  as  in  CroMe  v.  Murphy  (o).  Then 
the  document  lodged  in  the  Registry-office  is  for  all  purposes  a 
memorial.  The  debtor  is  to  be  deemed  the  grantor,  and  the  creditor 
the  grantee.  The  effect  of  the  section  of  the  Judgment  Act  is  to 
vest  in  the  creditor,  by  the  registration,  all  the  debtor  had  power  to 
dispose  of.  Had  he  power  to  dispose  of  this  lease  ?  Clearly  not. 
It  is  settled  law  that,  whatever  power  the  landlord  may  have  to  con- 
firm the  assignment,  the  instrument  is  null  and  void  as  between  the 
assignor  and  assignee.  Troy  v.  Kirk  is  an  express  authority  upon 
that  point.  That  case  dealt  with  a  lease  not  containing  any  clause 
against  alienation,  but  coming  under  the  provisions  of  the  first  Sub- 
letting Act,  7  G.  4,  c.  29.  The  same  rule  applies  to  the  present 
lease,  which  does  contain  a  clause  against  alienation,  and  comes, 
therefore,  within  the  second  Sub-letting  Act,  2  FP.  4,  c.  17.  The 
cases  from  Troy  v.  Kirk  to  the  last  reported  decision,  Collins  v. 
Healy  (ft),  are  all  uniform  in  treating  the  assignment  as  void  between 
the  parties  themselves.     He  also  cited  Segrave  v.  Barber  (e). 

Cur,  ad  vuU. 


PiooT,  C.  B. 

The  learned  Judge  at  the  trial  directed  a  nonsuit,   reserving 

(a)  8  Ir.  Com.  Law  Bep.  801 .  (&)  9  Ir.  Com.  Law  Bep.  514. 

(tf)  5  Ir.  Com.  Law  Bep.  07* 
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to  the  plaintiff  leave  to  move  to  enter  a  verdict  for  hiin,  if  tk 
Court,  upon  the  whole  case,  should  he  of  opinion  that  be  vu 
entitled  to  such  verdict  The  action  was  an  ejectment  for  recoToy 
of  lands  against  which,  the  plaintiff  alleged,  that  he  had  registered, 
under  the  13  &  14  Vie^  c.  29,  a  judgment  obtained  bj  him  sgusst 
the  defendant  Edmond  Fierce.  Defence  was  taken  bj  the  odier 
defendant,  David  Pierce,  only.  The  judgment  was  proved  in  tbe 
usual  way,  by  an  attested  and  examined  copy.  A  certified  copj  of 
the  affidavit,  filed,  for  the  purpose  of  the  registry,  under  the  6th 
section  of  the  Act,  in  the  Court  of  Queen's  Bench  (in  which  the 
judgment  was  obtained),  and  an  examined  copy  of  what  was  alleged 
to  be  an  office  copy  of  that  affidavit,  deposited  in  the  Office  for 
Registry  of  Deeds,  were  also  given  in  evidence.  Mr.  Morphj,  the 
attorney  for  the  plaintiff,  who  had  taken  these  steps  for  registering 
the  judgment  under  the  13  &  14  Fur.,  c.  29,  proved  that,  after 
lodging  the  affidavit  in  the  Court  of  Queen's  Bench,  he  took  oat 
a  copy  of  that  affidavit,  and  compared  it  himself,  and  then  lodged  it 
with  the  proper  officer  of  the  Registry  of  Deeds.  He  further  deposed 
that  he  '*  got  that  document  from  Mr.  Francis  Lacy,  the  Pleadings 
Assistant  of  the  Court  of  Queen's  Bench."  The  examined  copy  of 
the  copy  of  the  affidavit,  deposited  in  the  Office  for  the  Registry  of 
Deeds,  purported  to  bear  the  name  of  '^  Francis  Lacy  "  at  the  foot  of 
the  document.  Evidence  was  given  that  the  defendant  Edmood 
Fierce  had  obtained  a  lease  of  the  lands  in  question,  prior  to  the 
judgment,  and  that  he  was  afterwards  in  possession  of  the  lands. 
Several  objections  were  made  at  the  trial,  and  before  ofl,  is 
showing  cause  against  the  conditional  order  to  set  aside  the  nonsait, 
and  to  enter  a  verdict  pursuant  to  the  leave  reserved.  First;  it  vtf 
objected  that  no  proof  was  given  of  a  demand  of  possession  prior 
to  the  bringing  of  the  ejectment.  We  are  all  of  opinion  that)  if  the 
judgment  was  properly  registered,  and  the  registry  was  propdj 
proved,  and  if  the  other  objections  which  I  shall  notice  are  not  well 
founded,  this  objection  cannot  prevail.  By  the  7th  section  of  the 
13  &  14  Ftc,  c.  29,  the  creditor,  by  a  registered  judgment,  aoqoirtf 
all  the  rights  of  a  mortgagee.  One  of  those  rights  is,  to  eject  the 
mortgagor,  and  those  deriving  under  him  (where  no  tenancj  or 
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permissive  bolding^is  gained  under  the  mortgage),  without  a  previous  H.  T.  1861. 
demand  of  possession.     David  Pierce  plainly  must  be  taken  to  have         ^  '^^- 
derived  under  the  other  defendant,  who  must  be  treated  as  the 
mortgagor  of  the  premises,  if  the  registry  was  valid,   and  if  it 
conferred  a  valid  title  to  the  lands,  under  the  Act 

Secondly ;  the  next  objection  was,  that  in  the  judgment  the  plaintiff 
was  described  as  of  *^  Moinvore,''  and  that,  in  the  copy  of  the  affidavit 
deposited  in  the  Office  for  the  Registry  of  Deeds,  the  plaintiff  is  de- 
scribed as  of  "  Moinvoe,"  and  that  this  variance  vitiated  the  registry. 
The  answer  to  this  objection  is  that,  in  the  body  of  the  copy  of  the 
affidavit  deposited  in  the  Registry-office,  the  residence  is  accurately 
stated  as  '^  Moinvore ; "  and,  both  in  the  commencement  and  in  the 
body  of  the  copy  of  the  affidavit  in  the  Court  of  the  Queen's  Bench 
also,  the  residence  is  correctly  given  ''  Moinvore."  On  the  assump- 
tion (as  to  which  I  pronounce  no  opinion)  that  the  omission  of  the 
absent  letter  would  have  been  fatal — that  the  word  was  not  idem 
sonanSf  and  that  the  variance  was  material,  still  the  rest  of  the  copy 
shows  the  identity  of  the  parties ;  it  shows  that  the  omission  was  a 
mere  clerical  error ;  and,  upon  the  three  documents  taken  together, 
viz.,  the  judgment  and  the  two  affidavits,  a  mistake  of  identity  was 
absolutely  impossible,  to  any  mind  of  common  reason. 

Thirdly ;  the  next  objection  was,  that  a  notice,  such  as  is  required 
in  the  case  of  using  office  copies  of  memorials  of  deeds,  under  the 
2  &  3  IF.  4,  c  87,  s.  32,  was  not  given  ten  days  before  the  trial ;  and 
it  was  contended  that,  without  such  notice,  the  copy  of  the  alleged 
office  copy  of  the  Queen's  Bench  affidavit,  on  which  the  registry  of 
the  judgment  was  made,  was  inadmissible,  and  that  theU  office  copy 
could  not  be  proved  without  its  production  at  the  trial.  The  argu- 
ment in  support  of  this  objection  was  that,  by  the  concluding  words 
of  the  13  &  14  Vie.y  c  29,  s.  6,  the  provisions  of  the  32nd  section  of 
the  2  &  3  W.  4,  c.  87,  in  reference  to  memorials  of  deeds,  are  applied 
to  the  copy  of  the  affidavit  deposited  for  the  registry  of  a  judgment. 
The  answer  is,  that  the  6th  section  of  the  13  &  14  Vic^  c.  29,  con- 
tains no  provision  for  this  purpose,  nor  any  words  which  can  have 
that  effect.  By  that  section  the  judgment  creditor  is  empowered  to 
register  the  office  copy  of  the  affidavit  of  the  judgment  in  the  Office 
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H.  T.  1861.  for  the  Regutiy  of  Deeds.  It  requires  that  '<8uch  copy  ihtU  be 
^'  numbered  and  transcribed,  and  shall  be  entered  in  the  boob  ud 
'*  indexes  kept  in  the  office,  in  like  manner  as  if  the  same  wert 
<<  a  memorial  of  a  deed.**  It  provides  that,  "for  the  pwpou  ofwk 
^'enirieiy  the  creditor  under  such  judgment  shall  be  deemed  the 
''grantee,  and  the  debtor  thereunder  shall  be  deemed  the  gnDtor;' 
i|nd  the  amount  of  the  debt,  damages  and  costs,  or  monejs  reeo- 
▼ered,  shall  be  deemed  the  consideration :  and  the  like  fee  ahill  be 
paid,  on  such  registration,  as  in  the  case  of  registering  a  memoml 
of  a  deed.  This  is  the  entire  of  the  portion  of  the  6th  sectioo  wbkb 
creates  an  analogy  between  the  registry  of  a  judgment  and  tk 
regbtry  of  a  deed ;  and  it  contains  nothing  in  reference  to  the  mu- 
ner  in  which  proof  shiJl  be  given  of  the  fact  of  registry,  or  of  tbe 
office  copy  of  the  affidavit.  We  have  no  authority  to  impwt  into 
the  enactment  language  which  the  Legislature  has  not  used,  or  to 
incorporate,  by  intendment,  what  the  Legislature  has  forborne  to 
incorporate  in  words.  There  are  no  doubtful  words  (for  there  m 
no  words  at  all)  on  which  we  could  fasten  such  a  constmction,  eves 
if  we  thought  that,  for  the  same  purposes,  and  in  reference  to  tbe 
affidavit,  the  same  provision  was  necessary  or  expedient,  as  to  tbe 
proof  of  the  office  copy  of  the  affidavit,  which  it  was  considered 
necessary  by  the  Legislature  to  make,  in  the  2  &  8  FF.  4,  as  to  tbe 
proof  of  a  memorial  of  a  deed.  The  office  copy  of  the  affidavit  is 
nothing  more  than  the  eopjy  of  on  original  affidavit  lodged  in  the 
Court  in  which  the  judgment  was  obtained.  The  memorial  is  tf 
original  document,  signed  by  a  party,  and  attested  by  witnesses, 
one  of  whom  must  be  a  witness  to  the  execution  of  the  deed.  For 
many  purposes,  besides  that  of  an  inquiry  into  imputed  forgery,  tbe 
production  of  the  memorial  may  be  essential  for  the  protection  of 
the  party  against  whom  a  copy  is  intended  to  be  used.  ^Soaie  possi- 
ble reason  might  be  suggested  for  requiring  the  productiou  of  tbe 
original  affidavit,  specifying  the  lands  against  which  the  creditor 
seeks  to  register,  and  stating  the  amount  due  on  the  judgment.  But 
it  is  difficult  to  imagine  for  what  purpose  the  office  cq}y  of  tbe 
affidavit  deposited  in  the  Registry-office  should  be  produced,  except 
to  impeach  the  registry ;  and,  for  that  impeachment,  it  would  seea 


COMMON  LAW  REPORTS. 


363' 


that  safficient  materials  would  be  supplied  bj  copies  of  the  docu-  H.  T.  1861. 
ments,  namelj,  of  the  judgment,  of  the  affidavit  lodged  in  the  Court 
in  which  the  judgment  was  obtained,  and  of  the  office  copy  of  that 
affidavit,  deposited  in  the  Registry-office.  In  the  absence  of  any 
provision  so  enacting,  we  cannot  hold  that  the  notice  prescribed  by 
the  2  &  3  FF.  4,  c.  87,  s.  32,  was  necessary  in  the  case  before  us. 
Fourthly;  the  next  objection  raised  the  question  whether  the 
plaintiff's  security  is  inoperative,  by  reason  of  the  2nd  section  of  the 
second  Sub-letting  Act,  2  FT.  4,  c.  17,  and  by  reason  that  the  lease 
under  which  the  defendant  Edmond  Pierce  held  contained  a  clause 
prohibiting  the  lessee  from  assigning  the  premises.  I  will  assume, 
for  the  purposes  of  our  judgment,  that  the  principle  of  the  decisions 
in  Troy  v.  Kirk  (a),  and  Lessee  of  Penny  v.  Gardner  {b\  apply ; 
and  that,  if  the  2nd  section  of  the  Sub-letting  Act  governs  this  case, 
the  security  was  not  voidable  only  at  the  election  of  the  landlord, 
but  absolutely  void.  The  question  then  will  be,  whether  the  plain- 
tiff's security  is  within  the  protection  of  the  9th  section  of  the  same 
statute,  which  provides,  in  effect,  that  where  a  party  derives  title  to 
the  leasehold  interest  under  an  assignment  from  a  Sheriff,  by  virtue 
of  any  execution,  or  under  assignment  from  any  executors  or  admin- 
istrators, or  from  any  assignee  of  any  bankrupt  or  insolvent,  or 
by  operation  of  laiOy  the  party  so  deriving  shall  hold  the  lands^  sub- 
ject, however,  to  the  clauses  in  restraint  of  alienation  contained  in 
the  lease.  What  we  have  to  determine,  in  reference  to  that  9th 
section,  is,  whether  the  plaintiff's  security  is  to  be  treated  as  an 
assignment,  by  operation  of  law,  within  that  s^tion  ?  and,  in  my 
opinion,  we  ought  so  to  hold.  In  the  first  place,  and  with  a  view  to 
the  purposes  and  general  intention  of  the  Legislature,  appearing  in 
the  enactments  of  the  13  &  14  Vic^  c.  29, 1  think  it  very  plain  that 
it  would  be  inconsistent  with  those  purposes,  and  that  intention,  so 
to  construe  it  as  to  exempt  the  plaintiff's  security  from  the  opera- 
tion of  the  9th  section  of  the  Sub-letting  Act.  The  general  purposes 
and  intention  of  the  13  &  14  Fie.,  c.  29^  were,  first,  to  take  away 
from  judgment  creditors  the  remedy  by  elegit^  and  by  any  other 
writ  of  execution,  against  lands  (save  hj  fieri  facias)^  and  to  take 


(a)  AL  &  N,  315. 
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awaj  also  the  summary  remedy,  by  the  appointment  of  a  reeeiTc, 
under  the  5  &  6  W.  4,  c.  55,  and  the  right  to  treat  the  judgmeDt  i5 
a  charge  upon  lands,  under  the  3  &  4  Ftc,  c.  105  ;  and,  secondlj, 
to  substitute  for  those  remedies,  for  recovery  of  the  judgment  deU 
out  of  the  debtor's  lands,  a  security  to  be  acquired,  by  registeriog 
the  judgment  against  specific  lands  of  the  debtor,  and  to  make  tint 
security  equivalent  to  a  mortgage.  Considering  tliese  to  be  tk 
purposes  and  intention  of  the  Legislature,  and  attributing  to  tbe 
Legislature  the  design  of  no  further  disturbing  the  rights  whicL 
the  law,  at  the  time  the  Act  passed,  gave  to  creditors  by  jadgmttt, 
than  was  necessary  to  effectuate  those  purposes*,  I  think  we  oogbi, 
giving  a  reasonable  construction  to  their  language,  to  bold,  if  tbii 
language  be  susceptible  of  such  construction,  that  they  intended  the 
new  security  which  they  gave  to  be  operative  against  every  esute 
and  interest  capable  of  being  affected  by  the  old  securities  whidi 
they  took  away.  It  appears  to  me,  not  only  that  this  was  the  pUio 
intention  of  the  Legislature,  but  that  they  have  so  enacted  by  words 
which,  to  my  apprehension,  clearly  express  that  intention.  It  is 
unnecessary  to  advert  minutely  to  the  language  of  the  6th  sectioo, 
nor  to  more  of  the  language  of  the  7th  section  than  the  closing  words 
of  it,  on  which  alone,  I  think,  any  ground  for  controversy  exists. 
The  effect  of  both  sections  is,  plainly^  to  operate,  by  means  of  the 
registration  of  the  judgment  against  specified  lands,  as  an  assignmeDt 
or  conveyance,  by  operation  of  law,  of  those  lands  to  the  jadgmeot 
creditor,  subject  to  redemption,  on  payment  of  the  money  owing  od 
the  judgment.  If  the  legislation  stopped  there,  the  effect  of  those 
sections,  and  of  the  9th  section  of  the  second  Sub-letting  Act,  wooH 
be  to  give  to  the  judgment  creditor  the  rights  of  a  mortgagee  of  the 
leasehold  lands,  subject  (as  to  all  future  voluntary  acta  of  his)  to  afl 
the  disabilities  created  by  any  clauses  in  the  lease  in  restraint  of 
alienation.  Then  come  the  concluding  words  of  the  7th  section  :— 
"  And  such  creditor,  and  all  persons  claiming  thf  ough  or  under  bio, 
'*  shall,  in  respect  of  such  lands,  tenements  and  hereditaments,  or 
"  such  estate  or  interest  therein,  as  aforesaid,  have  all  such  rights, 
*' powers  and  remedies  whatsoever,  as  if  an  effectual  convejaoee, 
"  assignment  or  other  assurance,  to  such  creditor,  of  all  such  estate 
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^*  executed  and  i*egistered,  at  the  time  of  registering  such  affidavit" 
It  is  contended  that  these  words  undo  the  effect,  or  prevent  the 
effect,  which  the  preceding  provisions  would  otherwise  have,  of 
giving  to  the  security  the  protection  extended  by  the  9th  section  of 
the  Sub-letting  Act  to  assignments  by  operation  of  law.  And  it  is 
argued  that  the  effect  of  those  words  is,  to  impart  to  the  security 
sought  to  be  acquired  by  the  registration  all  the  infirmities  which, 
under  the  other  clauses  of  the  Sub-letting  Act,  would  have  attached 
to  it,  if  it  were  a  conveyance  by  deed  or  other  instrument,  executed 
and  registered  4it  the  time  of  registry  of  affidavit  of  the  judgment. 
I  cannot  ascribe  to  those  words  that  import.  I  find,  in  the  9th  sec- 
tion of  the  Sub-letting  Act,  a  protection  provided  for  assignments  by 
operatioaof  law;  I  find,  in  the  13  &  14  Vic^  c  29,  provisions  which 
make  the  *' judgment-mortgage"  (as  it  has  been  not  inaptly  styled) 
plainly  and  indisputably  an  assignment  by  operation  of  law.  It  is 
not  the  less  an  assignment  by  operation  of  law,  because  the  form  of 
language  adopted  by  the  Legislature  expresses  their  intention  by 
saying  that  what  is  done  by  operation  of  law  shall  confer  all  such 
rights  as  could  be  acquired  by  an  actual  conveyance  by  deed.  There 
Las  been  in  fact  no  such  conveyance.  Under  the  statute,  there  can 
be  no  transfer  of  any  right  to  the  land,  except  by  operation  of  the 
law  enacted  by  the  statute.  To  give  those  words  the  nullifying 
effect  for  which  the  defendant  contends  would  appear  to  me  not 
only  to  be  not  required  for  effecting  any  purpose  of  the  Act,  but  to 
be  inconsistent  with  its  object,  as  shown  by  its  other  provisions.  The 
concluding  words  of  the  7th  section,  it  is  to  be  observed,  do  not  state 
that  the  creditor  shall  have  *'  such  rights,"  &c.,  only  as  if  he  had 
obtained  a  conveyance.  They  state  that  he  shall  have  ^'  such  rights," 
&c.,  as  if  he  had  obtained  '^  an  effectual  conveyance."  Now  the 
preceding  part  of  the  section  had  given  him  a  right  to  hold  the 
lands,  subject  to  the  right  of  redemption  on  payment  of  his  debt. 
The  subsequent  words  were,  I  think,  intended  not  to  abridge  the 
former,  but  to  enlarge  them,  by  superadding  to  the  right  to  hold 
subject  to  redemption  all  "  such  rights  "  as  he  could  have  acquired 
by  a  conveyance ;  and  the  words  are,  not  merely  "  by  a  conveyance," 
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H.  T.  1861.  but  **b7  an  effectual  convejance.''  Thia  appears  to  me  condosiTelT 
to  abow  tbat  the  Legislature  intended  to  confer  on  the  jadgmem 
creditor  all  such  dominion  over  the  land  as  the  debtor  had,  and  t:) 
give  to  the  assignment  bj  operation  of  law  the  same  force  as  if  two 
things  had  concurred ;  first,  that  the  debtor  had  made  an  ictol 
conveyance ;  and,  secondly,  that  such  conveyance  had  been  an  eix- 
tual  conveyance  of  the  lands.  To  so  read  these  words  would  be  uMj 
inconsistent  with  the  construction  according  to  which  thejwooU 
place  this  security  in  the  same  condition  only  as  if  a  conveyance  lad 
been  made  inefiectual,  by  reason  of  the  9th  section  of  the  Sub-]et% 
Act. 

I  do  not  think  it  necessary  to  advert  to  this  argument  ab  inamt- 
nietUi,  which  might  possibly  apply,  in  considering  the  iotentioDof 
the  Legislature,  if  the  words  were,  what  I  think  they  are  oct, 
ambiguous ;  but,  certainly,  the  consequence  of  giving  them  tbe 
operation  contended  for  by  the  defendant  would  be  to  create  t 
change  in  the  law,  whblly  unnecessavy  for  the  plainly  indiened 
object  of  the  legislation  in  the  13  &  14  Fu;.,  c.  29*  It  would  affd 
easy  means  of  protecting  leasehold  interests  from  all  liabilitjto 
judgment  debts.  I  have  little  doubt  that,  if  it  were  established  u 
law,  persons  taking  land  by  lease,  instead  of  desiring  to  hare  tbeir 
leases  exempt  from  provisions  in  restraint  of  alienation,  would  sedu- 
lously seek  the  insertion  of  such  provisions,  and  that  they  wosld  be 
soon  extensively  employed  for  the  purpose  of  giving  to  many  of  tk 
leasehold  tenantry  of  Ireland  complete  immunity  against  their  cre- 
ditors, from  all  remedy  against  their  lands. 

Fifthly ;  it  only  remains  to  notice  another  objection  which  vtf 
urged  before  us  by  the  defendant's  Counsel.  It  was  coDt«;nded  tbit 
there  was  not  proof,  on  the  part  of  the  plaintiff  at  the  trial,  tbat  so 
office  copy  of  the  affidavit  filed  in  the  Court  of  Queen's  Bench  hi 
been,  as  the  statute  requires  (section  6),  deposited  in  the  Office  for 
the  Registering  of  Deeds.  This  objection  does  not  appear,  eiibx:  | 
by  the  learned  Judge's  report,  or  by  the  certificate  of  the  pluntif'^ 
Counsel,  to  have  been  made  at  the  trial.  If  it  had  been  D«i^< 
the  plaintiff  might  have  removed  it  by  further  evidence.  !<*'  , 
however,   unwilling   to  dispose  of  the  objection   on  that  grooB^ 
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The  reservation  of  the  learned  Judge  was,  of  liberty  to  the  plaintiff  H.  T.  1861. 

Exchequer, 
"to  move  to  enter  a  verdict  for  him,  if  the  Court  should  be  of 

opinion,  upon  the  whole  case,  that  he  was  entitled  thereto."  I 
think  the  construction  of  that  reservation  may  very  fairly  be  consi- 
dered to  be,  if  the  Court  should  be  of  opinion  upon  the  entire 
case,  as  presented  to  the  mind  of  the  Judge  at  the  trial.  So 
construed,  the  reservation  would  exclude  matter  not  brought  to 
the  attention  of  the  Judge.  But  it  may  be  contended  that,  as 
the  learned  Judge  was  in  favour  of  the  defendant,  upon  one  point 
decisive  of  the  case  at  the  trial,  the  defendant  was  not  called 
upon  to  go  further ;  and  it  may  be  urged  that  if,  on  the  entire 
case,  we  find  a  fatal  defect  in  the  plaintiff's  proof  of  title,  consisting 
in  the  absence  of  evidence  essential  to  show  that  his  judgment  was 
registered  under  the  Act  of  Parliament,  we  ought  not  to  enter  a 
verdict  for  him^  and  ought,  at  the  utmost,  only  to  grant  a  new 
trial.  The  Court  appeared  to  entertain  that  view  in  the  case  of 
Doe  V.  Dodd(a).  It  is  unnecessary  to  consider  whether,  under 
this  statute,  it  is  not  sufficient  to  prove,  by  examined  copies,  the 
necessary  documents,  comprising  the  judgment,  the  affidavit  in  the 
Court,  in  which  the  judgment  was  obtained,  and  the  document 
lodged  as  an  office  copy  in  the  Office  for  Registering  Deeds.  It 
may  with  some  force  be  urged  that,  where  the  statute  requires 
an  office  copy  of  the  affidavit  to  be  deposited  in  the  Registry- 
office,  and  requires  several  acts  to  be  done  in  that  office,  upon 
the  deposit  of  such  office  copy,  it  is  to  be  presumed  that,  unless 
it  was  an  office  copy,  it  would  not  have  been  received ;  and  that 
the  duty  of  performing  those  acts  would  not  have  been  undertaken 
by  the  officer  whose  business  it  was  to  receive  such  office  copy 
(and  who  had  otherwise  no  authority  to  do  the  acts  necessary  for 
registering  the  judgment),  unless  an  office  copy  of  the  affidavit  had 
been  deposited  as  the  Act  directs.  In  the  present  case  it  is,  in  my 
opinion,  unnecessary  to  consider  whether  the  production  and  proof 
of  examined  copies,  including  a  copy  of  the  document  deposited  in 
the  Registry-office,  would  he  prima  facie  evidence,  casting  upon  the 
opposite  party  the  onus  of  impeaching  the  registry  of  the  judgment. 

(a)  2N.&M.838. 
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phy,  his  attorney,  that  Mr.  Morphy  got  from  Mr.  Francis  Lacj,  the 

Pleadings  Assistant  of  the  Court  of  Queen's  Bench,  the  document 
which  he  deposited  in  the  Registry -office.  He  also  deposed  that  be 
himself  compared  that  document,  which  was  a  copy  of  the  affidarit, 
with  (as  I  understand  his  evidence)  the  original.  The  examiDed 
copy  of  the  document  in  the  Registry*office,  produced  by  Mr.  Mor- 
phy at  the  trial,  bore,  at  the  foot  of  it,  the  name  of  Francis  Luj, 
which,  therefore,  must  be  taken  to  be  upon  the  document  deposited 
in  the  Registry-office.  There  is  no  entry  upon  it  purporting  to  be 
a  certificate  that  it  was  compared  by  Mr.  Lacy,  or  that  it  was  a 
correct  copy ;  neither  is  the  official  character  of  Mr.  Tacj  expresed 
upon  the  document.  But  we  can  take  notice  of  the  course  of  tbe 
Courts  of  Common  Law ;  and  we  are  not  only  at  liberty,  hn%  io 
my  opinion,  we  are  bound,  to  determine  what  an  office  copy  is,  hj 
reference  to  what  we  know  that  course  to  be.  It  is  hardly  neceasaij 
to  refer  to  the  authorities  which  show  that  this  is  one  of  the  matters 
of  which  Courts  of  Law  take  judicial  notice.  They  are  collected 
in  most  of  the  text-books :  1  TVz^/.,  p.  26 ;  1  Siarkie  on  Emdenet^ 
p.  20,  in  the  note,  Lane's  case;  2  Coke^  p*  16 ;  and  Tkoma£  noU 
D,  Mounson  v.  Bourn;  Cro*  Car.^  p.  527;  see  W.  Jones^  p.  417; 
and  see  the  observations  of  Baron  Parke,  in  Caldwell  v.  Hunter  {a\ 
Such,  in  an  especial  manner,  is  our  duty  when  we  deal  with 
documents  to  be  used  in  registering  our  own  judgments  upon  office 
copies  furnished  by  our  own  officer.  Now  the  course  has  been 
(whether  it  is  a  convenient  course,  or  whether  it  ought  to  be  altered, 
is  not  now  the  question)  that,  in  giving  an  office  copy,  the  officer 
does  no  more  than  simply  affix  his  signature  at  the  foot  of  the  copj. 
Such  a  copy,  so  authenticated,  we  should  be  bound  to  receive  id  oar 
own  Court,  in  the  cause  in  which  a  judgment  was  obtained,  upon 
its  mere  production  with  the  signature  of  pur  own  officer.  Such 
a  copy  every  other  Court  of  Common  Law  would  similarly  recog- 
nise ;  and  such  a  copy,  so  authenticated  by  the  officer  of  aoy  of 
the  Courts,  must  be  an  "  office  copy,"  for  the  purpose  of  registering 
a  judgment  under  tbe  statute.     The  Legislature,  in  directing  u) 

(a)  10  Q.  B.  86. 
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'*  office  copy  "  to  be  used,  must  be  taken  to  have  intended  wbat  was  H.  I.  1861. 

Exchequer, 
an  *' office  copy"  according  to  the  course  of  the  Court  in  which 

it  was  to  be  obtained.     The  distinction  between   ''office  copies" 
and  '*  examined  "  or  '*  sworn  copies  "  is  well  known  and  understood, 
and  has  been  long  recognised.     Where  a  copy  is  "authenticated 
by  a  person  trusted  for  that  purpose,"  there  that  copy  is  evi- 
dence : "  Gilbert  on  Evidence^  p.  24.     The  distinction  is  noticed  in 
Denn  v.  Fulford  (a) ;  Highfield  v.  Peake  (6) ;  Burnand  v.  Nerot  (c)  ; 
Appleion  V.  Lord  Brayhrooh  (d).     Several  cases  are  collected  in 
Roscoe  on  Evidence^  p.  97.     The  rule  is,  that  office  copies  are  re- 
ceivable, in  the  same  Court,  in  the  same  cause,  upon  the  production 
of  the  copy  attested  by  the  officer :  and  if  that  be  so,  this  office 
copy  was  receivable  in  the  matter  of  the  judgment  in  the  cause 
in  which  it  was  made.     The  officer  at  the  Registry-office  was  bound 
to  act  on  that  office  copy ;  and  that  office  copy  was  proveable  by 
evidence  showing  that  it  was  obtained  in  the  proper  office  of  the 
Court  of  Queen's  Bench,  and  authenticated  by  the  proper  officer 
there.     Of  this  there  appears  to  have  been  evidence  given  at  the 
trial,  abundantly  sufficient  to  constitute  prima  facie  proof,  casting 
on  the  defendant  the  burthen  of  encountering  it  by  evidence  to 
contradict  or  to  explain  it.      Mr.  Morphy  proved  that  he  got  the 
document  from  Mr.  Lacy,  the  Pleadings  Assistant.    One  of  the  duties 
which  the  law  imposes  on  that  officer  is,  **  to  receive,  file  and  make 
entries  of  pleadings  and  documents,  and  to' attest  copies  thereof." 
This  appears  from  the  schedule  (A)  to  the  Law  Courts  Act,  7  &  8 
Vic. J  c.  107.     When  the  officer  gave  to  Mr.  Morphy  the  document, 
purporting  to  be  a  copy  of  the  affidavit,  with  his  own  name  upon  it, 
he  would  have  been  guilty  of  a  gross  violation  of  his  duty,  and  of 
the  lawy  if  what  purported  to  be  his  signature  was  not  genuine, 
and  if  the  document  which  he  attested  by  his  signature  was  not 
what  that  signature,  according  to  the  practice  of  the  Court,  attested 
it  to  be.    The  presumption  is,  that  the  officer,  in  the  act  of  so  giving 
the  document  to  Mr.  Morphy,  did  not  commit  a  misprision  in  his 
office  and  a  violation  of  the  law.      That  presumption  must  stand 


(a)  2  Bar.  1179. 
(0  1  C.  &  P.  679. 


(6)  M.  &  M.  109. 
(<0  6  K.  &  S.  38. 
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H.  T.  186K  until  rebutted;  and  the  result  is  that,  upon  the  evidence  of  Mr. 
Exehequer.  j^^^^i^j^  unencountered  by  any  proof,  it  mast  be  taken  that  tfe 
document  which  he  deposited  in  the  Office  for  Registering  Deeds  im 
"  an  office  copy  "  of  the  affidavit.  On  the  whole,  I  am  of  opimo& 
that  the  point  saved  ought  to  be  ruled  with  the  plaintiff,  and 
that  a  verdict  ought  to  be  entered  for  him,  pursuant  to  the  leiTe 
reserved. 


Fitzgerald,  B. 

The  principal  question  in  this  case  turns  on  the  proof  snffideot 
to  be  given  of  the  registration  of  a  judgment  under  the  13  &  H 
Vic,  c.  29.  The  registration  of  such  a  judgment  constitutes  tk 
plaintiff's  title.  The  registration  consists  in  the  deposit,  in  the  Office 
for  Registering  Deeds  in  Ireland,  of  an  office  copy  of  an  affidsTU 
to  be  made  in  the  Court  where  the  judgment  is  obtained,  contauuBf 
certain  particulars.  On  the  argument  before  us,  it  was,  amongst 
other  things,  contended  that  there  was  no  proof  that  any  such  office 
copy  was  deposited  in  this  case.  The  office  copy  is  a  copy  of  tbe 
affidavit,  authenticated  by  the  signature  of  the  proper  officer,  the 
Pleadings  Assistant  of  the  Court  in  which  the  judgment  is  obtained. 
By  the  72nd  General  Rule,  the  production  of  such  a  document,  pur- 
porting to  be  signed  by  the  proper  officer,  would  be  sofficieot 
evidence,  without  proof  of  the  signature  or  of  the  attestation  or 
comparison  thereof.  The  mere  production,  therefore,  of  the  doco- 
paent  lodged  in  the  Registry-office,  if  it  purported  to  be  signed  b; 
the  officer,  would  be  proof  that  it  was  an  office  copy.  The  docu- 
ment lodged  in  the  Registry-office  here  was  not  produced,  but  i: 
was  proved  that  a  document  was  lodged  in  the  Registry-office 
by  the  plaintiff 's  attorney,  which  had  been  compared  by  him  with 
the  original  affidavit,  and  which  document  he  received  from  Francis 
Lacy,  the  Pleadings  Assistant  in  the  Court  where  the  jodgment 
was  obtained ;  and  then  a  compared  copy  of  that  document,  tnd 
attested  by  the  officer  of  the  Registry  for  Deeds,  was  prodnced. 
This  copy  purported  to  have  the  name  of  Francis  Lacy  at  its  foot. 
I  am  of  opinion  that  this  was  not  proof  that  the  document  lodged 
in  the  Registry-office  was  an  office  copy,  without  proof  that  tbe 
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document  was  signed  by  Francis  Lacy;  though,  if  the  document  H.  T.  1861. 
itself  was  produced,  with  a  signature  purporting  to  be  Francis  Lacy's, 
we  would  be  bound  to  take  judicial  notice  of  the  signature.     But 
upon  reference  to  the  learned  Judge's  note,  I  do  not  find  that  the 
copy  from  the  Registry-office  was  objected  to  on  this  ground ;  and 
that  being  so,  and  as,  under  the  circumstances,  I  consider  it  a  purely 
formal  objection,  I  do  not  feel  myself  bound  to  give  any  effect  to  it 
now.    The  other  objection  is,  that  the  registration  is^  under  the 
Act  of  Parliament,   to  have  that  effect  only  which  an  effectual 
conveyance  of  all  his  interest  in  the  lands  to  which  it  relates,  by 
the  judgment  debtor,  would  have  had ;  and  in  this  case  it  is  said 
no  effectual  conveyance  could  have  been  made  by  the  judgment 
debtor,  by  reason  of  the  Sub-letting  Acts.  Upon  this  point  I  confess 
I  have  entertained,  and  do  still  entertain,  the  most  serious  doubts. 
Not,  however,  being  able  to  come  to  a  conclusion  satisfactory  to 
my  own  mind  either  way,  and  as  my  Lord  Chief  Baron,  and  my 
Brother  Huobss,  entertain  no  doubts  on  the  question,'  I  have 
not  thought  it  right  to  delay  the  parties  by  asking  for  further  dis- 
cussion on  the  point. 

Hughes,  B.,  concurred. 


SCOTT 


DUBLIN  AND  WICKLOW  RAILWAY  COMPANY.* 


Jan.  12,  14, 
19. 


This  was  an  action   by  the  plaintiffs  John  Scott,  and  his  wife  ^  i?jnrie«^" 
Jemima  Scott,  against  the  Dublin  and  Wicklow  Railway  Company,  J^^^^J^j^ 

genee — 
Fintlj ;  the  plaintiff  cannot  reoorer  unless  the  injuries  were  caused  by  the  negli- 
gence or  the  defendants. 
Secondly ;  nor  can  the  plaintiff  recover,  notwithstanding  there  be  negligence 

*  Before  PiGOT,  C.  B.,  and  Fitzgerald  and  Hughss,  BB. 
VOL.   11.  48  L 
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H.  T.  1861.  to  recover  damages  for  injuries  soslained  bj  the  plaintiff  Jemima 

r , — ^      Soott,  while  a  passenger  on  the  defendants'  Railway. 

The  summons  and  plaint,  in  its  first  paragraph,  complained  b 
sobstance  that  the  defendants  were  conunon  carriers  of  passeogen 
and  goods,  for  hire,  and,  as  such,  the  owners  of  the  Dublin  and 
Wicklow  Railway  Company,  and  of  certain  railroads,  stations, 
bridges  and  platforms  between  Wicklow  and  Dublin,  and  ako  of 
certain  trains  for  the  conveyance  of  passengers  and  goods,  for  hin>. 
and  that  it  was  the  datj  of  the  defendants,  as  such  cooimon  canier«, 
to.  safely  and  securely  carry  all  passengers  conveyed  by  them ;  thtt 
the  plaintiff  Jemima  Scott,  on  the  25th  of  January  1860,  at  thereqoest 
of  the  defeodants,  was  received  by  them  as  a  passenger  on  their 
Railway  from  Stillorgan  to  Dundrum,  and  that  the  train  and  engioe 
attached  thereto,  and  the  arrangements  connected  with  the  aniTil 
of  the  said  train,  and  the  setting  down  of  passengers  therdbis 
at  Dundrum,  and  its  departure  from  said  last  mentioned  statioo. 
were,  on  the  said  occasion,  so  negligently,  carelessly  and  improperij 
managed  by  the  defendants,  their  station-master  and  servants,  that 
the  plaintiff  Jemima  was  not  safely  and  securely  carried  and 
set  down  at  Dundrum,  but,  in  the  progress  of  her  journey  thereio. 
and  by  reason  of  the  neglect  of  the  defendants,  the  plaintiff  Jemiiua 
fell  and  was  precipitated,  from  one  of  the  carriages  of  the  defend- 
ants, upon  the  public  road,  and  thereby  sustained  great  injury,  &£. 
There  were  two  other  paragraphs  in  the  summons  and  plaint, 
varying  the  statement  of  the  cause  of  action,  and  setting  forth  tU 
instances  of  neglect  and  breach  of  duty  on  the  part  of  the  defendants. 
The  defendants  pleaded  that  the  injuries  in  the  several  counts  of  tii«^ 


in  the  defendant,  if  be  have  so  far  contributed  to  the  accident,  by  want  of  ordinary 
care,  that  but  for  that  the  accident  would  not  have  happened. 

Thirdly ;  but  though  the  plaintiff  has  so  contributed  to  the  accident,  by  want 
of  ordiuaiy  care,  ho  is  not  disentitled  to  recover,  if  the  defendant  might,  by  ordinary 
care,  have  avoided  the  consequence  of  the  plaintiff's  neglect 

Where  there  was  antecedent  negligence  on  the  part  of  the  defendants,  operjitine 
up  to  the  time  of  the  accident,  and  then  contributory  negligence  of  the  plaintifl, 
without  which  the  accident  would  not  have  happened — 

Held— That  the  Judge  was  not  bound  to  tell  the  jury  that  the  defendants  were 
not  liable,  unless  they  could,  by  a  new  physical  act,  irrespective  of  such  antecedent 
and  continuing  negligence,  have  avoided  the  consequences  of  the  plamtiff 'a  neglect. 

Observations  on  Tuffy,  Warman  (5  C  B.,  N.  S.,  573),  and  Waite  v.  NoHh. 
Eattern  Ratboay  Company  (1  Ell.,  Bl.  &  EU.  719)- 
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sammons  and  plaint  complained  of  were  occasioned  by  the  negli-  H.  T.  1861. 

Exchequer* 
gence,  carelessness  and  default  of  the  said  Jemima  Scott,  and  that 

same  were  not,  no^  were,  nor  was  any  of  them,  occasioned  by  negli- 
gence, carelessness  or  default  on  the  part  of  the  defendants. 

The  case  was  tried  before  the  Lord  Chief  Baron  and  a  special 
jury  at  the  Sittings  after  Trinity  Term  1860.  Tlie  undisputed  facts 
of  the  case  were  as  follows : — The  plaintiff  Mrs.  Scott,  on  the  night 
of  the  25th  of  January  1860,  travelled  in  a  third-class  carriage 
on  the  defendants'  Railway  from  Stillorgan  to  Dundrum.  The  rails 
were  slippery,  and  the  train,  which  consisted  of  fourteen  carriages, 
with  one  break-van,  overshot  the  platform  at  Dundrum  station,  and 
went  on  to  a  bridge  by  which  the  Railway  was  conducted  over  the 
high  road.  The  length  of  the  platform  at  the  station  was  357  feet 
6  inches,  and  the  distance  from  the  nearest  lamp  to  the  bridge  was  * 
156  feet;  from  the  signal  post  to  the  bridge,  83  feet  6  inches,  and 
from  the  farthest  lamp  to  this  bridge,  256  feet.  The  bridge,  which 
was  43  feet  in  length,  had  an  iron  balustrade,  43  feet  6  inches  long, 
the  piers  of  which  were  3  feet  6  inches  in  height  over  the  level  of 
the  line.  The  bridge  was  provided  with  a  platform,  1  foot  8  inches 
over  the  level  of  the  line,  and  the  balustrade  of  the  bridge  was  2  feet 
9  inches  over  the  level  of  the  line,  while  the  top  of  the  balustrade 
was  24  feet  over  the  level  of  the  road  beneath.  The  space  between 
the  step  of  the  carriage,  when  opposite  the  bridge  and  the  balustrade, 
was  only  2  feet  2  inches,  and  the  step  was  7  inches  higher  than  the 
top  rail  of  the  bridge,  and  a  person  descending  on  the  platform 
should  step  down  1  foot  8  inches.  The  floor  of  the  carriage  was 
thirteen  inches  higher  than  the  step.  Upon  the  arrival  of  the  train 
at  this  bridge,  the  plaintiff  herself  opened  the  door,  and,  without 
using  the  step  of  the  carriage  or  the  handle  of  the  door,  sprang 
forward  as  if  to  reach  a  platform,  when  she  was  precipitated  over 
the  balustrade  of  the  bridge  upon  the  road  beneath.  There  was 
a  conflict  of  evidence  as  to  whether  the  train  had  then  ceased  to 
move,  or  whether  there  was  sufficient  light  to  distinguish  the  bridge 
from  the  platform. 

The  witnesses  for  the  plaintiff  stated  that,  as  the  train  ap- 
proached the  station,  and  while  it  was  in  motion,  the  name  of 
the  station  *' Dundrum"  was  called  out  by  the  Company's  ser- 
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H.  T.  1861.  yants;  that  the  train  then  came  to  a  stop  at  the  bridge,  tad 
Exchequer* 

that  it  was  motionless  when  the  plaintiff  got  out ;  that  there  wu 

no  servant  of  the  Company  on  the  bridge,  and  no  warning  ins 

given  to  the  passengers;  that  the  station  was  insnfficientlj  lighted, 

and  that  upon  the  night  in  question  neither  of  the  lamps  next  the 

bridge  was  lighted ;  that  the  night  was  so  dark  that  the  top  of 

the  bridge,   which  was  painted  brown,  could   with   difficultj  be 

distinguished  from  the  platform.     The  plaintiff  gave  as  a  reason 

for  springing  out  of  the  carriage  that  she  had  seen  a  lady  ban 

at  the  Dundrum  station  while  using  the  step  of  the  carriage,  snd 

that  she  had  since  discontinued  the  use  of  the  step;  and  another 

witness  deposed  that,  to  an  active  person,  it  would  come  handier 

to  spring  than  to  step  out. 

At  the  close  of  the  plaintiff's  case,  the  defendants'  Connaei  csBed 
for  a  nonsuit,  or  a  direction,  on  the  ground  that  there  was  no  evideoce 
of  such  negligence  in  the  defendants  as  would  subject  them  to  the 
action.  Secondly ;  because,  upon  the  evidence  given  for  the  plaintii^ 
the  accident  was  entirely  attributable  to  the  plaintiff  Jemima's  want 
of  proper  care  and  caution.  Fourthly ;  because  there  was  no  evideoce 
upon  which  the  jury  might  conclude  that  the  damage  was  ooeasiooed 
entirely  by  the  negligence  of  the  defendants,  or  that  the  defendants 
might,  by  the  exercise  of  care,  have  avoided  the  consequence  of  the 
plaintiff's  neglect.  Fifthly;  because  the  evidence  established  that 
the  negligence  of  the  plaintiff  Jemima,  in  leaving  the  carriage, 
had  contributed  to  or  occasioned  the  injury,  and  that  there  wu 
no  evidence  that  the  defendants  might,  by  the  exercise  of  ordioaij 
care  on  their  part,  have  avoided  the  consequences  of  the  plaintiff's 
neglect.  Sixthly ;  because  there  was  no  evidence  to  show  that  it  was 
physically  possible  for  the  defendants,  by  the  exercise  of  any  amonnt 
of  their  care,  to  have  avoided  the  consequences  of  the  plaintiff'i 
neglects  His  Lordship  refused  to  do  as  required  by  the  defendaats' 
Counsel ;  and  this  refusal  was  the  subject-matter  of  the  first  six 
exceptions. 

On  the  part  of  the  defendants,  three  witnesses  were  then 
called,  who  deposed  that  they  were  in  the  carriage  with  the 
plaintiff  Mrs.  Scott,  on  the  night  in  question ;  that  she  got  np 
before  the  carriage   reached  the  shed ;  that  coming  to  the  pItt- 
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form  she  rose,  crossed  the  carriage,  took  down  the  window,  opened  H/T.  1861. 
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the  door,  and  stood  in  it  for  one  and  a-half  or  two  minutes,  and 

leaped  oat  without  using  the  handle  of  the  door,  before  the  train 

came  to  a  stand,  and  that  it  moved  a  short  distance  after;  that 

the  name  of  the  station  was  not  called  out  in  their  hearing  before 

Mrs.  Scott  left  the  carriage ;  that  there  was  plenty  of  light  from 

the  sky  to  distinguish  the  bridge  from  the  platform ;  and  that,  when 

she  jumped  out,  they  did  not  think  she  was  over  the  bridge,  but 

that  she  was  safe  on  the  platform;  that  the  engine  was  reversed 

when  it  appeared  that  the  train  would  pass  the  station,  and  that 

in  such  a  case  no  delay  is  caused  before  it  assumes  a  retrograde 

motion ;  that  a  person  rushing  dut  from  the  train  might  mistake 

the  bridge  for  the  platform,  but  that  a  person  acting  with  proper 

caution  had  sufficient  light  to  distinguish  them  ;  that  if  a  lamp  was 

on  the  bridge  she  would  not  have  jumped  out ;  and  that,  as  stated 

by  one  witness,  she  went  over  partly  from  want  of  caution,  and 

partly  from  want  of  light. 

John  Bellew,  the  guard  of  the  train,  proved  that,  by  the  rules  of 
the  Company,  if  there  were  more  than  nine  carriages  there  should 
be  a  second  break,  independently  of  the  one  on  the  engine.  Two 
porters  on  duty  at  the  station,  on  the  night  in  question,  swore  that 
the  name  of  the  station  was  not  called  out ;  that  they  ran  along  the 
platform,  and  called  to  the  people  to  keep  the  doors  shut  and  keep 
back ;  and  that  since  the  accident  there  was  a  general  order  against 
calling  out  the  name  of  the  station  until  the  train  stops.  The  bye- 
law  of  the  Company,  imposing  a  penally  of  40s.  on  any  person 
leaving  a  carriage  while  in  motion,  was  also  given  in  evidence  on 
their  behalf.  At  the  close  of  the  defendants'  case,  the  requisition 
made  at  the  close  of  the  plaintiff's  case,  for  a  nonsuit  or  direction, 
was  renewed  upon  the  same  grounds,  and  with  a  similar  result. 
The  seventh  to  the  twelfth  exceptions  were  conversant  with  these 
requisitions,  and  their  refusal. 

In  the  summing  up,  the  Lorb  Chief  Babon  told  the  jury 
that  the  plaintiffs  were  entitled  to  recover  only  in  case  the  injuiy 
was  caused  by  the  negligence  oCthe  defendants. 

Secondly ;  that  the  plaintiffs  were  not  entitled  to  recover,  not- 
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H.  T.  1861.  withftanding  the  negligence  of  the  defendants,  if  the  plsio^ 
Jemima  herself  so  far  oontrihated  to  the  misforttme,  by  her  owe 
want  of  ordinary  oare  and  caution,  that  but  for  such  want  of  Qui- 
nary care  and  caution,  on  her  part,  the  misfortnne  would  not  hn* 
happened.    But —  ^ 

Thirdly ;  although  the  plaintiff  Jemima  contributed  to  the  nis- 
fortune,  by  her  want  of  ordinary  care  and  caution,  that  would  not 
disentitle  the  plaintiffs  to  recover  in  this  action,  if  the  defendum 
might,  by  ordinary  care  on  their  part,  have  avoided,  in  the  oceor- 
rence  complained  of,  the  consequence  of  the  neglect  or  cardessDCS 
of  the  plaintiff.     But — 

Fourthly ;  that  the  negligence  of  the  defendants,  in  order  to 
entitle  the  plaintiffs  to  recover,  notwitlistanding  the  pUintif 
Jemima's  own  want  of  ordinary  care,  must  be  negligence  opmt- 
ing  at  the  time  of  the  occurrence,  and  causing  the  mischief. 

Counsel  for  the  defendants  then  called  upon  his  Lordship  to  ttl 
the  jury  that,  though  the  Company  were  guilty  of  antecedent  Be|ii' 
gence,  and  though  the  imputed  negligence  continued  up  to  the  time  of 
the  plaintiff  Jemima  springing  from  the  carriage,  and  caused  tiie 
mischief,  the  defendants  were  not  liable,  if  the  plaintiff  Jemima  I^ 
the  carriage  in  a  careless  and  negligent  manner,  and  that  such  wad 
of  care  occasioned  or  contributed  to  the  injuries,  unless  the  defeod- 
ants  could,  by  the  exercise  of  care,  have  then,  by  a  new  pbjsid 
act,  irrespective  of  said  continuing  negligence,  so  operating  and » 
causing  the  mischief,  have  prevented  the  consequences  of  sueb  wut 
of  care  on  the  plaintiff  Jemima's  part.  His  Lordship,  howerer, 
declined  to  alter  his  charge ;  and  this  refusal  was  the  subject-matta 
of  the  thirteenth  exception. 

The  questions  raised  by  the  fourteenth  and  fifteenth  exceptiosi 
sufficiently  appear  in  the  judgments  of  their  Lordships. 

The  jury  found  that  the  injuries  complained  of  were  oocaaiooei' 
by  the  negligence,  carelessness  and  default  of  the  defendants,  is^ 
not  by  the  negligence,  carelessness  or  default  of  the  pliintifi^  tf^ 
gave  a  verdict  for  the  plaintiffs,  with  £500  damages. 

A  bill  of  exceptions  having  been  settled,  embodying  the  fbresoiBg 
objections^  the  cause  now  came  on  for  argument.  j 
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F.  M.  Barley,  with  F.  Maedonogh  and  H.  E.  ChaUerton,  in  H.  T.  1861. 

ExcktqMTw 
support  of  the  bill  of  exceptions* 

There  was  no  evidence  of  negligence  on  the  part  of  the  defend* 
ants.  The  overshooting  of  the  station  is  not  included  among  the 
charges  of  negligence.  That  was  admitted  to  be  an  unavoidable  acci- 
dent. The  first  charge  of  negligence  is  the  alleged  insufficiency  of 
light,  but  that  was  at  a  place  which  the  Company  were  not  bound  to 
light.  There  could  not  have  been  porters  at  the  bridge,  for  their 
duty  was  to  be  at  the  station.  Nor  was  the  calling  out  of  the  sta- 
tion negligence.  It  is  called  out,  not  to  tell  the  passengers  to  get 
out,  but  to  apprise  them  of  the  name  of  the  station.  The  accident 
resulted  from  the  plaintiff's  leaping  out  at  the  bridge.  The  Com- 
pany could  not  reasonably  have. anticipated  such  an  accident,  and 
are,  therefore,  not  answerable  for  the  consequences  of  it :  Cornman 
Y,  The  Eastern  Counties  RaUway  Company  (a).  It  is  not  enough 
that  there  was  a  scintilla  of  evidence  of  negligence;  there  must 
have  been  evidence  upon  which  the  jury  could  reasonably  and  pro- 
perly conclude  that  there  was  negligence  :  Toomey  v.  The  London^ 
Brighton  and  South  Coast  Railway  Company  (b)  ;  Martin  v. 
Great  Northern  Railway  Company  (c).  Then  there  was  negligence 
on  the  part  of  the  plaintiff,  without  which  the  (iccident  could  not 
have  happened ;  and  where  that  is  so,  in  any  degree,  the  plaintiff 
cannot  recover :  Bowell  v.  ITie  General  Steam .  Navigation  Com' 
pony  (d) ;  Bridge  v.  The  Grand  Junction  Railway  Company  (e)  ; 
Buiterfield  v.  Forrester  (f)  ;  and  there  was  no  evidence  that  it  was 
possible  for  the  defendants  to  have  avoided  the  consequences  of  the 
plaintiff's  want  of  care.  If  there  was  no  such  evidence  the  defend- 
ants are  not  liable.  This  appears  from  the  decision  in  Waite  v. 
North-Eastern  Railway  Company  (g)>  There  the  plaintiff,  an 
infant,  came  to  the  defendants'  station  under  the  charge  of  his  grand- 
mother.    It  was  necessary,  in  order  to  get  into  the  train  by  which 

(a)  4  H.  &  N.  781.  (6)  3  C.  B.,  N.  S.,  146. 

(c)  16  C.  B.  179.  (rf)  5  EU.  &  BL  195. 

(e)  8  M.  &  W.  244.  09  U  East,  60. 

((f)  I  Ell.,  Bl.  &  EU.  719. 
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H.  T.  1861.  thej  were  to  travel,  to  cross  defendants'  line.     They  were  tUovts 
w-^v-^^     to  cross  the  line  at  an  improper  time,  through  the  negligenee  of  tk 

SCOTT 

^^  defendants'  servants,  and  were  struck  by  a  train  passing  the  sutiia 

D.  AND  w.    not  the  one  in  which  they  were  about  to  travel.     The  gnndmotk 

n  A.IIa  w  A.  T 

was  killed,  and  the  child  severely  injured ;  and  an  action  haviiig  \m 
brought  against  the  Company,  the  jury  found  that  the  Company  vm 
guilty  of  negligence,  and  that  the  grandmother  was  also  guiltjof 
negligence,  which  contributed  to  the  accident ;  and  it  was  held  bj 
the  Exchequer  Chamber,  aflBrming  the  judgment  of  the  Court  d 
Queen's  Bench,  that  the  action  was  not  maintainable.  It  wis  in- 
possible,  in  that  case,  for  the  Company  to  have  averted  the  cam- 

*  quences  of  the  parties'  neglect.  So  it  was  in  the  present  instaoa 
Some  of  the  dieta  of  the  Judges,  in  Tuff  v.  Warman  (a),  on  vhieli 
the  plaintiff  will  rely,  are  inconsistent  with  the  decisions  in  Ikfi^ 
V.  The  General  Steam  Navigation  Company,  and  Waite  t.  Tki 
North'Etutem  Railway  Company;  but,  at  all  events,  the  role  ii 
Tuff  V.  Warman  does  not  reach  the  present  case,  in  which  the  oqIj 

.  negligence  alleged  on  the  part  of  the  defendants  is  antecedent  to  tk 
-  plaintiff's  neglect,  and  continuing  up  to  the  time  of  the  aocide&t, 
and  where  it  was  physically  impossible  for  the  defendants  to  bn 
avoided  the  consequences  of  the  plaintiff's  want  of  care.  The  third 
proposition  of  the  learned  Judge's  charge  was  in  the  language  d 
the  judgment  in  Tuffr.  Warman;  but  we  object  to  it,  as  beiof 
inapplicable  to  the  present  case,  and  calculated  to  mislead  the  jon. 
as  there  was  no  evidence  in  the  case  to  which  the  rule  could  be 
applied.  The  doctrine  of  law  applicable  to  this  case  ia  thatdedoeib)? 
from  Dowell  v.  Tke  General  Steam  Navigation  Company  vi^ 
Waite  V.  The  North-Eastern  Railway  Company.  He  also  cit^ 
Davies  v.  Mann  (6),  and  Senior  v.  Ward  (c). 

J,  O,  Coffey f  and  Serjeant  Sullivan^  contra. 

The  defendants  seek,  by  the  thirteenth  exception,  to  engnA  ob 
the  judgment  in  Tuff  v.  Warman  a  new  proposition,  for  which  tbei« 
is  no  authority,  and  which  would  lead  to  absurd  consequences.  ^  \ 

(a)  5  C.  B.,  N.  8.  573.  (6)  10  M.  A  W.  M& 

(c)  28L.J.,  Q.  B.,  139.  I 
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effect  would  be  that,  no  matter  how  great  the  negligence  of  the  H.  T.  1861. 
defendant  might  have  been,  and  though  it  might  have  been  the 
cause  of  the  mischief,  they  would  be  irresponsible  if,  under  the 
circumstances,  thej  could  not  haye  done  some  new  physical  act. 
Suppose  a  telegraph  pole  to  have  been  projected  by  accident  over 
the  line,  and  that  it  was  seen  by  a  servant  of  the  Railway  Com- 
pany, and  that  a  passenger,  in  passing  it,  puts  his  head  out  of  the 
window  of  the  carriage,  strikes  it  against  the  pole,  and  is  killed ; 
according  to  the  argument,  the  defendants  would  be  irresponsible, 
for,  from  the  nature  of  the  case,  the  doing  of  any  new  physical 
act,  to  avoid  the  consequences  of  the  passenger^s  negligence,  would 
be  impossible. 


The  Court  called  on  F.  Maedanogh. 

Where  the  plaintiff  has  been  negligent,  to  the  extent  that  his 
neglect  is  the  proximate  cause,  or  the  eatua  causans  of  the  injury, 
the  question  of  negligence  on  the  part  of  the  defendants  becomes 
utterlyimmateriaL  That  is  so  where  the  plaintiff's  negligence  is  in 
any  degree  the  proximate  cause,  and  in  such  cases  the  rule  in  Tuff 
V.  Wurman  does  not  apply.  The  charge  is  objectionable,  because 
It  diverts  the  mind  of  the  jury  from  the  real  state  of  facts  to  an 
imaginary  case,  viz.,  of  remote  concurrence  on  the  part  of  the  plain- 
tiff with  the  cause  of  the  injury.  The  neglect  here,  if  any,  on  the 
part  of  the  defendants,  was  antecedent  to  the  plaintiff's  want  of  care, 
and  continuing,  but  there  was  no  evidence  whatever  of  any  subse- 
quent neglect  on  the  part  of  the  Railway  Company. 

Cur.  ad.  vuli.    , 


PiooT,  C.  B. 

By  the  exceptions  taken  at  the  dose  of  the  plaintiff's  case,  the 
question  raised  is,  whether  a  nonsuit  or  a  verdict  for  the  defendant 
ought  to  have  been  then  directed,  upon  the  following  grounds,  or 
some  of  them  ? — First ;  that  there  was  no  evidence  of  such  negli- 
gence in  the  defendants  as  made  them  liable  in  this  action. 
Secondly ;  that  the  injury  was  entirely  attributable  to  the  plain- 
tiff's want  of  ordinary  care  and  caution.  Thirdly ;  that  there  was 
VOL.  11.  49  L 


Jan.  19. 
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^'"  ■■  >     "* 
SCOTT 
V. 
D.  AND  W. 
KAILWA7. 


EL  T.  1861.  no  eyidence  to  go  to  the  jary  that  the  defendants,  by  ordinaiy  est 
could  have  avoided  the  want  of  care  and  caution  of  the  pbiatil 
As  to  the  first  groond ;  it  is  impossible  to  maintain  that  there  mi  lo 
evidence  of  such  negligence  in  the  defendants  as  would  make  tbes 
liable  in  this  action.  Evidente  was  given  which,  if  believed,  tended 
strongly  to  establish  the  following  facts: — that  the  platform  vk 
very  imperfectly  lighted ;  that  there  were  lamps  which,  it  maj  b( 
inferred,  were  placed  where  they  were,  on  the  ground  that  ligbt 
from  them  was  required,  but  in  which  no  lights  were  placed ;  thtt 
the  station  *<  Dundrum  *^  was  called  out  by  one  of  the  portaa^  b- 
dicating  to  the  passengers  that  the  train  had  arrived  at  that  fltatioe; 
that  the  train  overshot  the  station,  and  rested  with  one  thiid-clia 
carriage  (in  which  the  plaintiff  was)  on  the  bridge,  and  another  in- 
mediately  behind  it;  that  Uie  night  was  frosty,  causing  the  nils  to 
be  80  slippery  as  to  render  likely  the  result  which  happened,  samelj. 
that  the  train  went  beyond  the  station  before  the  means  at  the  dis- 
posal of  those  having  the  conduct  of  it  were  made  efieetual  for  stop- 
ping it ;  that,  according  to  the  experience  of  more  than  one  witoea, 
it  was  not  the  practice  of  the  porters  to  open  the  doors  of  third-die 
passengers,  who,  when  stopping  at  Dundrum,  descended  from  tboie 
carriages  after  the  doors  had  been  opened,  either  by  themsdveiff 
by  some  of  the  other  passengers ;  that  the  train  rested  for  aboit 
three  minutes  before  it  returned  back  to  its  place  at  the  platfom; 
that  no  warning  was  given  that  the  passengers  should  not  get  ont  at 
the  bridge,  although  there  was  a  porter  on  the  platform,  and  tbt 
the  plaintiff  saw  no  servant  or  porter  at  or  near  the  door  when  At 
opened  it ;  that  it  was  so  dark  at  the  bridge,  that  one  of  the  wit- 
nesses said  he  could  not  distinguish  the  piers  on  it,  though  one  of 
those  piers  was  proved  to  be  just  at  the  end  of  the  platform ;  that  h 
would  be  hard  for  any  person  to  distinguish  the  top,  or  balnstttde, 
of  the  bridge,  for  it  was  painted  brown,  and  not  easily  seoi;  thitif 
it  was  white  it  might  have  been  observed;  that  the  balaBtndeof 
the  bridge  was  so  low,  that  the  floor  of  the  carriage  was  one  foot 
eight  inches  over  the  highest  part  of  the  balustrade,  which  was  sefeo 
inches  below  the  carriage  step ;  that  the  carriage  step  was  00I7 
mght  inches  below  the  highest  part  of  the  pier ;  and  that  fin>o  the 
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edge  of  the  carriage  the  horizontal  dfetaace  to  the  balustrade  was  H.  T.  1861. 

Exch€OU€t% 

two  feet  six  and  a-half  inches.    This  was  a  body  of  evidence  plainly     ^^i^  y  ■/  ^ 

SCOTT 

showing  that  a  person  leaving  the  carriage  on  the  bridge,  unapprised  ^^ 

that  he  was  on  the  bridge^  supposing  that  he  was  on  the  platform,     ^-  ^^^^  ^» 
and,  therefore,  unprepared  for  the  precautions  which  he  would  other- 
wise be  naturally  prompted  to  take  in  descending  there,  would  be  in 
acme,  if  not  in  considerable,  danger  of  failing  over  the  balustrade : 
and  if  that  be  so,  the  question  at  once  arose,  whether  it  was  not  the- 
duty  of  the  defendants  (or  of  their  servants,  for  whose  negligence 
they  must  be  responsible),  first,  to  have  provided  sufiicient  lights  to 
show  to  a  passenger,  stopping  on  the  bridge,  where  he  was ;  or,  if 
there  were  not  fixed  lights  sufficient  for  that  purpose,  to  apprise  the 
passengers,  by  means  of  a  porter  holding  a  hand-light,  or  speaking 
his  warning  loud  enough  and  near  enough  to  be  heard,  that  they 
were  stepping  on  the  bridge,  and  not  on  the  platform,  which  had 
been  overshot  by  the  train  ?    Further,  the  announcement  of  the  ser- 
vant, from  the  platform,  that  they  were  arriving  at  the  station, 
followed  by  the  stoppage  of  the  train  immediately  after,  was  calcu- 
lated to  lead  the  passengers  to  the  inference  that  the  train  had  ^ 
arrived  at  the  platform ;  and  if  that  were  so»  it  was  a  question  for  a 
jury,  whether  the  omission  to  correct  the  inistakea  announcement, 
by  apprising  the  passengers  of  the  carriage  in  which  the  plaintiff 
was,  that  they  had  not  stopped  at  the  station,  but  had  gwne  beyond 
it,  and  were  on  the  bridge,  was,  or  was  not^  a  want  of  ordinary  care 
in  those  having,  on  that  night,  the  charge  of  the  train  and  the  plat- 
form ?  *  Upon  this  body  of  testimony,  I  am  clearly  of  opinion  that 
there  was  abundant  evidence  from  which  the  jury  might,  not  un- 
reasonably, infer  negligence,  leading  the  plaintiff  to  believe  that, 
she  was  on  the  platform,  and  might  descend  in  safety,  and  thus  cal- 
culated to  induce  her  so  to  descend,  and  to  let  herself  out,  with  a 
view  to  her  passing  through  the  gate  where  tickets  were  taken  from 
passengers  stopping  at  Dundrum,  according  to  the  usage  si  that 
station,  which  was  proved  by  the  plaintiff's  witnesses,   • 

Secondly ;  it  is,'  in  my  judgment^  also  impossible  to  maintain  that 
there  was  not  that  in  the  evidence  which  raised  a  question  to  be 
determined,  not  by  the  Judge,  but  by  the  jury;  whether  the  plaintiff 
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H.  T.  1861.  caused  the  iiijiirj  bj  her  own  want  of  ordinary  care  ?  The  M 
^^^'  argument  addressed  to  us  on  this  point  was  that,  to  spring  ontoftb 
carriage  was,  under  the  cirenmstanees  proved  bj  the  plaisti^  a 
itself^  snch  clear  proof  of  negligence  that  this  qnesdon  should  htn 
been  withdrawn  from  the  jory.  Bat  there  was  evideDce  thii  tk 
step  was  narrow — ^that  the  plaintiff  had,  about  two  months  befioR 
the  occurrence  in  question,  seen  a  lady  slip  finom  the  step,  aod  M 
seen  the  lad/s  foot  glide  down  between  the  step  and  the  platfom- 
a  circumstance  well  calculated  to  alarm.  The  plaintiff  swears  H^ 
before  this  occurrence,  she  had  been  in  the  habit  of  descending  frw 
the  third-class  carriages  (in  which  she  frequently  travelled)  bj  tk 
steps,  and  that,  in  consequence  of  that  occurrence,  she  had  afjer- 
wards  been  in  the  habit  of  jumping  on  this  same  platform.  Ote 
of  the  witnesses  (Strahan)  stated,  on  his  cross-ezaminntion,  tbst, 
supposing  himself  to  be  opposite  the  platform,  he  would  luie 
stepped  out ;  though  he  also  said  that  his  practice  was  to  desoei^ 
by  the  steps.  Another  of  the  plaintiff's  witnesses,  on  his  am- 
examination,  said  that  to  an  active  person  it  would  come  handier  to 
spring  out ;  and,  in  answer  to  the  question,  *'  do  you  mean  it  wookl 
be  handier  to  jump  down,  and  not  forward?"  he  said,  *'Ido;  fer 
« jumping  down,  I  would  not  use  the  handle;  I  mean,  to  jimp 
''  straight  downwards,  and  not  horizontally ; "  and  he  farthest  aid 
that  he  found  great  difiSculty  in  using  the  step.;  that  he  travelled  is 
a  third-class  carriage  on  purpose,  and  found  that  he  was  obliged  ts 
turn  half-round,  and  hold  on  by  the  handle  while  he  got  out  T^ 
plaintiff,  after  stating  the  calling  out  of  the  station,  and  the  stof^g 
of  the  train,  swore  that  she  made  preparations  for  leaving  the  car- 
riage, taking  up  her  cloak  and  umbrella,  and  making  her  way  to  the 
door  of  the  carriage,  between  some  other  passengers,  to  whom  ^ 
spoke.  She  swore  that,  during  this  interval,  the  train  was  at  i 
"  dead  stop  ; "  and  she  swore  that  she  then  believed  that  she  was  it 
the  platform.  The  latter  statement  no  one  could  doubt;  for,  nsks 
she  acted  under  that  belief,  it  is  veiy  unlikely  that  she  would  bin 
sprung  from  the  carriage,  even  in  her  ignorance  that  she  was  on  tk 
bridge.  Now,  I  am  far  from  saying  that  there  was  not  evidence,  Ia 
all  that  I  have  stated,  from  which  the  jury  might  have  inferred  tlat 
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there  was  want  of  ordinary  care  in  the  plaintiff.      It  may  have  heen  H.  T.  1861. 
more  reasonable  to  hold  that,  in  the  darkness  in  which  she  was,  she  ~ 
ought  to  have  waited  until  some  porter  of  the  Company  came  to  ask 
tickets  from  such  of  the  passengers  as  were  going  on  to  Dublin ;  but 
if  she  believed  that  she  was  on  the  platform'  and  if  she  had  reason- 
able grounds  for  so  believing,  then  the  question  at  once  arises,  is  it 
necessarily  want  of  ordinary  care  in  a  passenger  in  a  Railway  car- 
riage to  jump  upon  the  platform?  or  is  it,  or  is  it  not,  a  question  for 
a  jury,  whether  such  an  act  does  or  does  not  evince  a  want  of  such 
care,  regard  being  had  to  the  youth  of  the  party,  to  her  previous 
practice,  unattended  with  mischief  (for  ought  that  appeared),  to 
the  height  of  the  floor  of  the  carriage  over  the  platform,  and  to  the 
height  and  construction  of  the  steps,  of  which  the  dimensions  were 
proved,  and  in  preference  to  the  use  of  which  she  preferred  that 
mode  of  descent  to  the  using  of  the  steps  for  the  purpose  ?  It  appears 
to  me  that  there  was  very  strong  evidence  to  show  that  the  plaintiff 
did  not  form  an  unreasonable  inference  in  supposing  that  she  was  at 
the  platform ;  and  that  there  was  evidence  (its  weight  was,  in  my 
judgment,  entirely  for  the  jury)  upon  which  a  juiy  question  arose, 
and  on  which  the  Judge  ought  not  to  have  decided,  whether,  under 
all  the  circumstances,  the  springing  from  the  carriage,  of  which  the 
danger  was  not  shown  to  her  by  light,  or  announced  to  her  by  any 
warning,  was  or  was  not  an  act  done  with  a  want  of  ordinary  care  ? 
It  was  urged  that  she  jumped  out  horizontally,  and  not  '<  straight 
down."    I  do  not  think  that  it  can  be  assumed,  upon  the  evidence, 
that  she  sprung  in  any  other  way  than  according  to  her  usual  cus- 
tom, that  is,  so  as  to  reach  the  platform  (if  it  had  been  there)  with 
least  concussion  or  inconvenience  io  herself.    She  swore  that  she 
lost  consciousness  when  she  left  the  carriage,  and  she  was  unable 
to  state  how  she  passed  over  the  bridge;  whether  in  descending 
obliquely,  her  foot  struck  the  pier  or  the  balustrade,  and  she  was 
thrown  headlong  over,  or  (which  is,  I  think,  far  less  likely)  she 
cleared  the  bridge  in  a  bound,  must  for  ever  remain  a  mystery. 
Thirdly ;  the  third  question  which  arises  on  the  three  last  of  the 
first  six  exceptions  may,  in  my  judgment,  be,  upon  the  plaintiff's 
evidence,  very  shortly  disposed  of.     If  it  was  the  duty  of  the  Com- 
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%■  -V  ^f     of  the  platform,  and  the  darkneaa  of  the  bridge,  a  porter  or  mm 

SCOTT 

^^  should  have  gone  to  the  bridge,  and  held  a  light,  or  othens 


D.  AND  w.    warned  the  passengers  there,  it  is  plain  that,  at  the  very 

BAUWAT. 

of  the  plaintiff's  leaving  the  carriage  in  the  manner  whideb 
described,  he  might  have  prevented  the  ityarions  reaalt,  by  aafh 
holding  her  bj  her  dress  or  her  arm.  If  he  had  even  held  19 1 
hand-light  at  the  very  moment  of  her  making  the  spring,  ^ 
might  have  caught  the  carriage-door,  and  saved  herself  hm  k 
consequences  of  her  own  act,  before  her  descent  had  beenicoGe- 
plished.  If  a  light  had  been  on  the  bridge  when  she  opoK 
the  door,  and  moved  forward,  it  was  not  impoesible  that, « i: 
showing  the  danger,  she  might  have  caught  the  door,  or  tk 
handle,  or  might  have  checked  her  own  impulse  before  the  wast 
ment  was  complete.  To  some  extent  the  same  observation  ml 
apply,  if  the  balustrade  had  been  painted  white,  and  if  the  vit» 
Strahan  was  right  in  his  view  of  that  matter.  But  it  appears  toie 
that  this  question  could  not  have  been  withdrawn  firoo  thejcj 
without  a  usurpation  of  their  functions  by  the  Judge.  So  the  ctfc 
in  my  ctpinion,  stands,  in  reference  to  the  first  set  of  excepbe& 
The  defendants  went  into  evidence,  I  will  not  here  stop^ 
inquire  how  far  their  so  doing  was  a  waiver  of  those  exoeptio^ 
by  which  they  called  for  a  direction  for  a  verdict  for  them,  ips 
the  plaintiff's  evidence  alone.  If  they  should  now  succeed  oa  tk» 
exceptions,  the  judgment  must  be  an  award  of  a  tfemre  de »» 
On  a  second  trial,  the  plaintiff  could  examine  the  defendasts'  vi^ 
nesses ;  and  then  the  question  must  be  det^mined,  not  on  tk 
evidence  only  given  for  the  plaintiff  at  the  last  trial,  bat  00 1^ 
evidence  (supposing  the  witnesses  for  the  defendants  shooM  di^ 
truly)  comprising  the  whole  testimony  now  before  as,  on  botb 
sides,  on  this  record.  I  have  dealt  with  the  plaintiff  *s  evidence  tsii 
none  had  been  given  for  the  defendants,  and  as  if  the  defeoM' 
were  not  precluded  from  now  insisting  on  the  exeeptioDa  takes  n 
the  close  of  the  plaintiff's  case,  by  afterwards  presoitiDg  evi^ 
of  his  own.  I  mention  this,  because  I  desire  to  guard  mjaelf  ag>i^ 
being  supposed  to  sanction  the  proposition  that  th6  defeadaatstit 
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on  those  first  ezeeptions,  entitled  to  insist  on  a  venire  de  novo^  H.  T.  1861. 
if,  by  their  oim  eTidence,  in  addition  to  the  plaintiff's  testimony, 
tbej  have  furnished  grounds  for  sustaining  the  verdict.  Most  of 
the  subsequent  exceptions  comprise  in  effect  the  substance  of  the  i>*  and  w. 
former.  That^  in  itself,  would  be  a  sufficient  reason  for  not  with- 
drawing, on  those  gronnds,  the  case,  when  it  closed  at  both  sides, 
from  the  jury;  for,  upon  any  contrariety  of  evidence,  or  upon 
explanatory  proof,  it  would  be  for  the  jury  to  decide.  But  there 
was  much,  in  some  parts  of  the  evidence  given  for  the  defendants, 
to  fortify,  although  there  was  in  that  evidence  matter  also  to 
encounter,  the  case  made  for  the  plaintiff,  on  the  plaintiff's  evi- 
dence alone.  I  shall  not  advert  to  it  in  detail ;  but  I  may  allude, 
as  instances,  to  the  evidence  given  in  reference  to  the  calling  of 
the  station—- in  reference  to  the  bye-laws  and  rules,  on  the  subject 
of  calling  the  station,  and  providing  sufficient  breaks — ^in  reference 
to  the  porter  going  down  the  line,  seeing  the  carriages  on  the 
bridge,  and  returning  without  going  up  to  the  bridge,  although 
be  had  a  hand-light  in  his  hand — and,  in  particular,  to  the  testi- 
mony of  the  engine-driver,  who,  although  in  answer  to  a  question 
from  the  jury,  he  stated  that  he  thought  "  the  plaintiff's  act  was 
caused  partly  by  want  of  light,  and  partly  by  want  of  cure,"  added, 
with  a  tmth  and  candour  which  were  creditable  to  him,  sworn, 
as  he  was,  to  tell  the  whole  truth,  ^*  that  he  was  of  opinion  that 
*'she  would  not  have  gone  over,  if  there  had  been  a  light  on 
«'the  bridge."  With  respect  to  the  pkintiff's  belief,  and  the 
reasonaUeness  of  that  belief,  that,  when  she  left  the  carriage, 
she  thought  she  was  descending  on  the  platform,  Ihree  of  the 
defendants'  witnesses,  all  of  whom  were  travelling  on  their  way 
to  t)ublin,  in  the  same  carriage  in  which  the  plaintiff  went  from 
StiUorgan  to  Dundrum,  gave  important  testimony.  Archibald 
Ritchie,  on  his  cross-examination,  said  '*  that  he  did  not  run  to 
''the  door  when  she  jumped  out;  that  he  did  not  think  she  was 
'*  over  the  bridge ;  that  he  thought  she  was  safe  on  the  platform." 
Andrew  Ritchie,  on  his  cross-examination,  said  "  that  he  thought 
she  was  on  the  platform  when  she  leaped  out"  Eliza  Green,  on 
her  direct  examination,  stated  '*  that  «he  did  not  know  that  Mrs. 
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H.  T.  1661.  "Scott  had  gone  over  the  bridge,  until  thej  had  come  bid  to 
%. — 3--^  '*the  platform;"  and,  on  her  cross-examination,  she  said  "thii 
*'  witness  did  not  know,  until  she  got  back  to  the  platform,  wk 
*'  happened ;  that  she  (witness)  thought  she  (Mrs.  Scott)  got  ois 
**of  the  carriage,  and  was  all  right."  This  was  strong  evideiis 
to  show  that  three  persons,  travelling  in  the  same  carritge,  M 
formed,  on  the  same  grounds,  the  same  inference,  on  which  Mis 
Scott  stated  that  she  acted,  namelj,  that  the  carriage  was  at  tk 
platform,  and  that  she  could  descend  without  danger.  This  dispogs 
of  the  exceptions  from  the  seventh  to  the  twelfth,  incluRit 
The  thirteenth  exception  raises  the  question  whether  the  thiri 
of  the  instructions  givea  to  the  jury  ought  to  have  been  qualified, 
as  required  by  this  exception  ?  The  law  affecting  the  qoeatioi 
how  far  a  plaintiff,  in  an  action  for  negligence,  is  disentitled  t 
recover,  by  reason  of  his  own  want  of  ordinary  care,  has  beea 
dealt  with  in  several  modem  decisions,  beginning  with  BtUter^ 
V.  Forrester  (a),  and  ending  with  Tuffy.  Warman  (6).  In  B^dUt- 
field  V.  Forreeter^  the  rule  was  applied,  that  the  plaintiff  wi$ 
disentitled  to  recover,  if  the  mischief  was  caused  by  his  own  wtsi 
of  ordinary  care.  But  reason  and  justice  required  that  that  nlr 
should  be  qualified ;  and,  accordingly,  it  was  qualified  in  several  sobse  | 
quent  cases.  In  some  of  these,  as  in  Dawell  v.  The  General  SUtm  I 
Navigation  Company  (c),  it  was  said  that  the  negligence  which  sloi 


disentitle. the  plaintiff  to  recover  must  be  the  "  proximate  cause,":? 
'*  the  causa  eautane  **  of  the  mischief;  in  others,  as  in  the  instraetkffi 
given  to  the  jury,  at  the  trial,  in  TuffY.  WamuMj  the  cxpressiop 
used  was  '^  direct  cause.'*  I  own  it  appears  to  me  that^  to  adopts 
form  of  direction  which  would  involve  jurors  in  such  a  discosaooi: 
an  ingenious  advocate  could  raise  upon  the  theory  of  causation,  td 
the  distinction  between  remote  and  proximate  causes— «  subj«i 
which  has  perplexed  metaphysicians  from  the  days  of  the  disqnis' 
tions  of  the  schoolmen  down  to  those  of  the  essays  of  HomeaJHiA 

(a)  11  East,  GO. 
(5)  2  Com.  B.,  N.  S..  740 ;  S.  C,  Ex.  Cham.,  5  Com.  B.,  K.  &.  573 ;  36U« 
Jour.,  N.  S..  C.  P.,  263 ;  5  Jur.,  N.  S.,  222. 

(c)  5  £1.  &  Bl.  Id5. 
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Brown — ^would  not  tend  to  convey  clear  and  satisfactory  instruction  H.  T.  1861. 

ExcM^ucr* 
to  men  of  plain  understandings,  and  of  ordinary  information.    It  b 

impossible  to  read  the  report  of  the  discussion  which  took  place  on 
the  argument  of  Tuffy.  FFarmaii  (especially  as  reported  in  5  Jurist^ 
N.  S.J  p.  223),  without  peripeiying  the  great  inconvenience  of  a  dis- 
quisition of  that  kind  in  a  Court  of  Law.  I  might  make  a  similar 
observation  in  reference  to  some  parts  of  the  argument  addressed  to 
us  in  the  present  case.  The  duty  of  Judges  is  to  apply,  as  far  as  they 
can,  for  the  instruction  and  guidance  of  juries,  simple  rules  and  lan- 
guage suited  to  ordinary  capacities,  and  not  to  involve  them  in  nice 
distinctions,  or  speak  to  them  in  language  which  it  requires  skill  and 
learning  to  comprehend.  The  judgment  of  Mr.  Justice  Williams, 
when  Tuffy*  Warman  was  before  him,  in  the  Court  of  Common 
Pleas,  well  illustrates  this  difficulty.* 

When  the  Court  of  Exchequer  Chamber  came  to  deal  with  the 
question,  they  avoided  this  difficulty.  The  case  was  most  elaborately 
discussed,  and  appears  to  have  been  very  fully  considered.  It  was 
argued  on  the  10th  of  May  1858.  The  Court  took  time  to  consider, 
and  the  unanimous  judgment  of  the  Court  was  delivered  by  Mr. 
Justice  Wightman,  on  the  18th  of  June  following.  That  judgment 
lays  down  the  rule  to  be  applied  in  such  cases  as  that  which  was 
then  before  the  Court,  translating  the  rule  in  reference  to  "  proxi*- 


*  Note.— He  says,  after  refeiring  to  the  case  of  Doteell  ▼.  General  Steam 
Namgaium  Company : — "  Then  comes  the  qnestioD,  what  is  meant  bj  the  Degli- 
gence  of  the  plaintiff  being  prozimatelj  or  direcily  contributory,  or  only  remotely 
connected  with  the  accident  ?  And  that  is  a  question  which  must  somehow  or 
other  be  disposed  of  at  the  triaL  I  dissent  entirely  from  the  proposition  urged  by 
Mr.  ColHer,  that  the  plaintiff  is  disentitled  to  recover,  if  his  negligence  is  either 
proximately  or  remotely  connected  with  the  accident.  Bnt  I  feel  great  difficulty 
in  dealing  with  the  question  whether  the  negligence  was  proximate  or  remote ; 
and  I  certainly  feel  great  difficulty  in  getting  rid  of  that  question  of  kw,  by 
leaTing  it  to  the  jury.  That,  however,  was  the  course  adopted  in  the  case  of 
DoweUy.  The  General  Steam  Navigation  Company,  and  followed  by  my  Brother 
Willes  upon  this  occasion.  I  will  not  attempt  to  controvert  or  dispute  the  pro- 
priety of  that  now,  however  much  I  may  lament  that  the  law  is  not  on  a  more 
intelligible  and  satisfactory  footing  in  this  respect.  It  was  further  objected  that, 
when  the  matter  came  to  be  left  to  the  juiy,  it  should  have  been  left  to  them  to 
say  whether  they  thought  the  defendant  might,  by  exercising  ordinary  care  and 
diligence,  have  avoided  the  accident.  It  seems  to  me  that  this  was  in  efiect  left 
to  them."— 2  C.  B.,  N.  S.,  p.  757. 

TOL.  11.  50  L 
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mate**  and  *' direct**  caoaation,  into  the  following  plain, fimilii; 
and  nnambignoQs  language: — "It  appears  to  ua,  that  the  proper 
*'  question  for  the  jury  in  this  case,  and,  indeed,  in  ail  others  of  t^ 
'*  like  kind,  is,  whether  the  damage  was  occasioned  entirely  by  tfe 
''negligence  or  improper  eondnct  of  thg  defendant,  or  whether tk 
"  plaintiff  himself  so  far  contributed  to  the  misfortune,  bj  hia  on 
*<  negligence  or  want  of  ordinary  and  common  care  and  caatioD,  tki 
"  but  for  such  negligence  or  want  of  ordinary  care  and  caution  oa  b» 
"  part,  the  misfortune  would  not  have  happened  ?  In  the  first  die, 
<'  the  plaintiff  would  be  entitled  to  recover,  in  the  Utter  not ;  asi  to 
<*  for  his  own  fault,  the  misfortune  would  not  have  happened.  Mm 
'^  negligence  or  want  of  ordinary  care  or  caution  would  Dot»  bof • 
''  eyer,  disentitle  him  to  recover,  unless  it  were  auch  that,  but  k 
''  that  negligence  or  want  of  ordinary  care  and  caution,  the  misfo" 
'*tune  could  not  have  happened;  nor,  if  the  defendant  migbt,^ 
*'  the  exercise  of  care  on  his  part^  have  avoided  the  conseqaenees^ 
'*  the  neglect  or  carelessness  of  the  plaintiff.  This  appears  to  be 
'*  the  result  deducible  from  the  opinion  of  the  Judges  in  Butteff^ 
''  V.  Forrester  (a)  ;  Bridffte  v.  I%e  Grand  JumeUon  Railway  Oiar 
''pony  (b)  ;  Daviee  v.  Mann  (c) ;  and  Doweli  v.  The  Gtned 
"  Steam  Navigation  Company  "  (J).  In  my  opinion,  this  jadgnect 
until  it  shall  be  deliberately  overturned  by  a  co-ordinate  or  saperkr 
tribunal,  ought  to  be  regarded  as  furnishing  the  rule  to  be  ap{^ 
in  every  similar  case ;  and,  in  principle,  I  am  unable  to  see  on  vk 
grounds  the  case  now  before  us  should  be  exempted  from  its  v^ 
cation.  It  is  admitted  that  the  instruction  given  to  the  jaiy  wass 
exact  accordance  with  the  judgment  in  Tuffy.  Warman.  Id^J 
add,  that  the  judgment  in  Tuff  v.  Warman  was,  almost  in  its  ver 
terms,  conformable  to  the  direction  given  to  a  jury  ati^'i^  i 
by  the  present  Lord  Chief  Justice  Erie,  in  Dowell  v.  The  Gt^d 
Steam  Navigation  Company  {e)^  which,  as  stated  by  LordCsap-  | 
bell  (f),  was  *'  admitted  to  have  been  perfectly  correct"  i 

But  it  is  contended  that  the  instruction  given  to  the  joiy  oog^  I 


(a)  ]lEut,eO. 
(c)  10M.&W.54a 
(«)  5E11.&BL196. 


(ft)  3M.&W.1M6. 
(<O5£ai.«BL20& 
r/J  p.  205. 
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to  have  been  qaalifled  by  this,  that  the  defendants  were  not  liable  H.  T.  1861. 


unless,  6y  a  new  phyHeai  aoty  they  could  have  avoided  the  conse- 
qnenees  of  want  of  care  on  the  part  of  the  plaintiff.  I  can  find  no 
warrant  for  such  a  qualification  in  any  of  the  authorities  which  have 
been  cited.  If  in  Davies  v.  Mann  the  driver  of  the  waggon,  if  in 
Tuffy.  Warman  the  crew  of  the  steamer,  had  become,  half  an  hour 
before  the  collision,  so  drunk  that  their  arms  were  powerless,  and 
if  they  were  still  in  the  same  state  oi  drunkenness  when  the  collision 
occurred,  the  defendants  in  each  of  those  cases,  according  to  the  argu-- 
ment  of  the  present  defendants  in  support  of  this  exception,  must  have 
been  exempt  from  responsibility ;  because  the  driver  in  the  one  case, 
and  the  crew  in  the  other,  were  so  drunk  as  to  be  incapable  of  doing 
any  physical  act  which  could  avoid  the  result  of  the  plaintiff's  want 
of  care.  Nay,  more ;  if  they  had  been  only  partially  drunk,  so  as  to 
have  retained  the  voluntary  use  of  their  arms,  the  defendants  would 
be  liable ;  but  if  they  were  so  thoroughly  drunk  as  to  have  lost  all 
muscular  power,  the  defendants  would  be  exempt  from  all  responsibi- 
lity, according  to  the  rule  of  instruction  for  the  jury  suggested  by  the 
thirteenth  exception.  But  even  if  there  were  authority  for  qualify- 
ing the  direction,  as  required  by  this  exception,  the  facts  of  the  case, 
as  established  by  the  testimony  at  both  sides,  showed  that  such  a 
qualification  would  have  been  wholly  unwarranted  by  the  evidence;' 
There  was  no  question  for  the  jury  as  to  the  ability  of  the  defend- 
ants, or  their  servants,  to  have  avoided  the  eff^  of  the  plaintiff's 
negligence,  if  it  existed,  by  a  new  physical  act  of  the  most  obvious 
kind.  If  the  porter  Murphy,  instead  of  returning  from  the  end  of 
the  platform,  had  gone  on,  with  his  hand-light,  to  the  carriage  which 
he  saw  upon  the  bridge,  he  could  have  shown  the  plaintiff,  by  his 
hand-light,  where  she  was,  or  might  have  caught  her,  as  she 
descended,  in  bis  arms.  On  this  part  of  the  case,  the  few  plain 
words  of  the  stoker  tell  more  than  aTolome  of  reasoning: — He 
^  was  sure,  if  the  lamp  was  on  it  (the  bridge),  she  would  not  have 
jumped  over." 

The  case  of  WaiU  v.  Norih-EaHem  Railway  Companif  (a)  was 


Exchequer, 


(a)  9E1.&B1.719;  S.  C,  4  Jnr.,  K.  S.,  ISOO;  5  Jvr., K.  S.  986 ;  28 Law 
Joor.,  Q.  B.,  258. 
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H.  T.  1861.  cited,  as  containing  dicta  of  some  of  the  learned  Jadges,  bji&g 
down  abeolutelj  that  contributory  negligence  will  disentitle  a  phis- 
tiff  to  recoyeri  without  any  qnalification  as  to  the  defendant's  abiliu 
to  avoid,  by  care  on  his  part,  the  injarioos  resalt  of  that  n^li|eMe; 
and  it  has  been  suggested  by  the  Counsel  for  the  defendants  (as  I 
understand  a  portion  of  their  argument,  though  I  think  this  appeind 
not  to  have  been  insisted  on  throughout),  that  those  dida  are  iscon- 
aistent  with  the  statement  of  the  law,  ^aa  laid  down  in  Tuffi. 
Warman.    The  judgment  in  the  latter  case  was,  as  I  baye  said,! 
deliberate  judgment,  delivered,  after  time  taken  to  consider,  bjooe 
of  the  Members  of  the  Court  of  Exchequer  Chamber,  on  behalf  d 
them  all.     In  the  case  of  Waite  v.  Norih-Eastem  RaUwa^  Com- 
pany^ the  Court  gave  judgment  immediately  after  the  close  of  tix 
argument,  the  five  learned  Judges  who  remained  in  Court  then 
stating  their  views.    That  case  was  argued  and  determined  on  tiie 
4th  of  February  1859.  The  case  of  Tuff^.  Warmam  was  not  cited, 
though  it  had  been  determined  on  the  preceding  18th  of  June.    It 
was,  probably,  not  then  reported ;  and  I  observed  that  none  of  tbe 
Judges  who  determined  the  one  case,  or  of  the  Counsel  who  argoed 
it,  was  engaged  in  the  decision  or  discussion  of  the  other.     Bot,  in 
Waite  V.  Nortk-Eattern  Railway  Company^  either  in  the  Court  of 
Queen's  Bench,  or  in  the  Court  of  Exchequer  Chamber  oo  the 
appeal,  it  was  not  suggested  at  the  Bar,  or  from  the  Bench,  thu 
any  question  existed  as  to  whether  the  defendants,  by  any  amoont 
of  ordinary  care  on  their  part,  could,  at  the  time  of  the  oceamDtt 
complained  of,  have  prevented  the  effect  of  the  negligence  of  tlie 
person  in  charge  of  the  infant  plaintiff,  which  negligence  was  fooad 
by  the  jury  to  have  caused  the  injury  as  much  as  the  negligeDoeof 
the  defendants.  The  evidence,  and  indeed  the  patent  and  undispoted 
facts,  appearing  at  the  trial,  presented  no  such  question ;  9^  '^ 
would  have  been  idle  and  absurd  to  send  it  to  a  jury.     Mrs.  Frt 
who  was  the  grandmother  of  the  infant  plaintiff,  who  had  chtrgeof 
the  child  (and  whose  negligence  was  held  to  afiect  the  infant  plvn- 
Uff,  as  if  Mrs.  Park  herself  had  been  injured,  had  survived  sod  W 
sued),  was  found  dead  upon  the  Railway  when  the  luggage-tnin  li*^ 
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passed^  which  caused  her  death,  and  which  injured  the  infant.  There  H.  T.  1861. 

Exchequer* 
was  no  evidence  of  any  witness  of  the  calamity ;  but  it  was  inferred,     « , ' 

8COTT 

and  the  inference  was  irresistible,  that  she  had  passed  from  the  plat-  ^^ 

form,  where  she  obtained  the  tickets  for  herself  and  the  child,  across    i>-  ^^^  ^* 

the  line,  when  the  luggage-train  was  approaching.      She  was  about 

to  travel  from  the  station  (Velvet-hall)  to  Tweedmouth,  by  a  train 

which  was  soon  after  to  arrive  on  its  way  towards  Berwick.     She 

had  frequently  passed  that  way  before,  and,  therefore,  knew  the 

usage  of  the  station ;  which  was  that,  on  the  approach  of  the  Berwick 

train,  which  was  to  stop  at  the  station,  the  passengers  were  called 

to  cross  the  line  (when  it  plainly  could  be  done  with  comparative 

safety,  under  the  eyes  of  the  officials),  and  enter  the  train  at  the 

opposite  side.     Without  waiting  for  this  intimation,  she  crossed  the 

line,  when  a  luggage-train  was  coming  up  from  Kelso  (passing  in  the 

direction  the  reverse  of  that  by  which  the  expected  train  was  to 

approach)  at  the  rate  of  twenty  miles  an  hour.    From  the  platform        * 

the  line  of  Railway  was  visible  for  a  long  distance,  in  the  direction 

of  Kelso.    It  was  perfectly  clear,  upon  these  facts,  that  Mrs.  Park 

rushed  into  the  jaws  of  death,  passing  on  the  rail,  either  because  she 

had  never  looked  upon  the  line  at  all,  to  see  whether  it  was  clear, 

or  (what  was  far  more  probable),  because  she  voluntarily  chose  to 

incur  the  risk  of  passing  before  the  train,  and  ran,  in  crossing  the 

line,  a  sort  of  race  in  competition  with  its  speed.     Against  rashness 

so  great,  and  carelessness  so  gross,  the  strongest  and  most  conclusive 

evidence  would  seem  to  be  required,  to  show  that,  by  any  amount 

of  ordinary  care  on  the  part  of  the  servants  of  the  Company,  or  the 

driver  of  the  engine,  the  casualty  could  have  been  prevented ;  and 

of  this  there  was  no  evidence  whatever.    Considering,  therefore,  the  . 

observations  of  the  learned  Judges,  in  reference  to  the  subject-matter 

with  which  they  had  to  deal,  I  cannot  understand  anything  which 

fell  from  them  in  a  sense  inconsistent  with  the  rule  laid  down  in 

Tuff  V.  Warman ;  but,  if  it  were  otherwise,  and  if  the  dieta  in 

Waiie  v.  The  Narth-Easiem  Railway  Company  were  at  variance 

with  the  judgment  in  Tuff^.  Warman^  I  should  not  for  a  moment 

hesitate  between  them.    I  should  hold  that  judgment  as  unaffected 

by  the  observations,  however  entitled  to  the  highest  respect,  of  the 
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H.  T.  1861.  learned  Judges,  before  whom  the  point  was  not  yaiaed  or  argiai 
and  who  had  not  the  advantage  of  considering  ibm  aothoriiy  i 
the  preYious  deliberate  decision  of  the  Conrt  of  Kxriiegner  dan- 
her,  and  the  reasons  on  which  it  was  founded.  I  legard  tiat 
decision  as  establishing  a  canon  of  the  law  afTeeting  actioH  of 
negligence  of  the  class  to  which  it  belongs,  laying  down  a  nk 
for  the  instruction  of  juries,  which,  I  belieye,  af^roadies  is  ins 
terms,  as  nearly  as  the  nature  of  the  subject  admits,  to  irlui 
is  plain  and  intelligible  to  the  ordinary  understanding  of  no. 
The  fourteenth  exception  is,  a  fortioriy  disposed  of  fay  the  eoo- 
siderations  which  apply  to  the  thirteenth.  It  only  ramains  tc 
consider  the  fifteenth  exception.  By  that  exception,  the  defeodsiti' 
Counsel  required  that  the  jury  should  be  told  **  that,  if  tbej 
"believed  the  evidence  of  Andrew  and  Archibald  Ritchie  aod 
*'  Eliza  Greene,  concurring  on  the  point  that  the  train  was  ii 
"  motion  when  the  plaintiff  Jemima  left  the  carriage,  they  sbonti 
'^  find  for  the  defendants."  In  support  of  this  exception  it  was  viga! 
that,  among  the  bye-laws  of  the  Company,  proved  to  have  beei 
posted  at  the  station  of  Stillorgan  (where  the  plaintiff  entersd  tk 
train),  there  was  one  which  imposed  a  penalty  of  forty  shillings 
upon  any  person  who  should  leave  a  train  while  it  was  in  motion; 
that  this  bye-law,  being  made  by  authority  of  an  Act  of  Parliament, 
had  the  force  of  statute  law,  and  that  the  violation  of  it  diseotitfed 
the  plaintiff  to  recover  in  this  action.  Now,  in  the  first  place,  m 
authority  was  cited  for  the  proposition  that  (irrespective  of  tbe 
negligence  in  the  plaintiff,  which  the  violation  of  such  a  bye-hv 
may  be  supposed  fairly  to  indicate)  the  mere  fact  of  its  violatioo 
gave  to  the  defendants  exemption  from  all  responsibility  to  cany 
safely  any  passenger  who  should  incur  a  penalty  for  violating  tbdr 
bye-law.  Without  express  authority,  I  should  find  it  unposnUe  to 
assent  to  a  proposition  so  unreasonable  (  on  the  contrary,  I  shooU 
hold  that  the  Legislature,  in  sanctioning  the  making  of  b7e-liv>» 
ever  intended  to  superadd,  to  a  penalty  for  disobedience  of  a  bJ^ 
aw,  immunity  to  the  Bailway  Company  in  doing  a  wrong.  If  t^ 
violation  of  the  bye-law  was  an  act  of  carelessness,  it  created,  on 
that  ground,  an  impediment  in  the  way  of  the  plaintiff  recov^ins 
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damages  for  injury  to  which  the  act  contributed;  and,  in  that  view,  H.  T.  1860. 
the  circumstances  under  which  the  plaintiff  left  the  carriage  were  ' 

material;  and  they  were  open  for  the  consideration  of  the  jury, 
under  the  instruction  which  they  received^  in  determining  whether 
she  had  contributed  to  the  injury  by  her  own  want  of  ordinary  care. 
The  only  other  way  in  which  the  exception  could  be  sustained  would 
be  by  treating  the  act  of  leaving  the  carnage,  while  it  was  in  motion, 
as  an  act  of  such  carelessness  as  precluded  the  plaintiff  from  recov- 
ering now.    The  terms  of  this  exception  are  such  that,  if  there  were 
the  slightest  motion  of  the  carriage,  though  it  were  so  slow  as  to  be 
imperceptible  to  a  passenger  standing  at  the  carriage-door,  to  descend 
was  to  exempt  the  passenger  from  all  right  to  indemnity  for  an 
injury  occurring  in  his  descent,  and  resulting  from  the  negligence  of 
the  defendants.     It  is  quite  plain,  upon  the  evidence  at  both  sides, 
that,  if  the  carriage  was  not  (as  the  plaintiff  swears  it  was)  at  **  a 
dead  stop  "  when  she  left  it,  it  must  then  have  had  that  slow  motion 
which  occurs  at  the  moment  when  the  Railway  carriage  is  just  ceas- 
ing or  is  just  beginning  to  move.     Archibald  Ritchie  stated  '*  that, 
'^  when  the  train  stopped,  it  was  oppposite  the  coping-stone  of  the 
''first. pier  next  the  station;  when  it  stopped,  the  door  was  right 
''  opposite  the  pier ;  that  they  were  in  the  centre  compartment  of  the 
''  carriage.**    K  the  door  by  which  the  plaintiff  left  the  carriage  was, 
v)hen  a  stopped,  right  opposite  the  pier,  then  the  motion  must  have 
been,  when  she  left  tV,  altogether  or  nearly  imperceptible ;  for,  if 
she  had  left  the  carriage  before  it  had  reached  that  spot,  and  while 
the  train  was  moving  towards  the  pier,  she  could  not  have  gone 
over  either  the  pier  or  the  bridge,  the  balustrade  of  which  was 
beyond  the  pier,  which  it  joined.      If  the  jury  should,  upon  this 
evidence,  and  that  of  the  other  witnesses  for  the  defendant,  who 
stated  that  the  train  stopped  at  the  bridge,  come  to  the  conclusion 
that,  even  if  there  was  any  motion,  it  was  so  slow  that  it  could  not 
be  perceived,  it  would  be  most  unreasonable  to  treat  that  impercep- 
tible motion  as  conclusive  evidence  of  such  carelessness  as  disentitled 
the  plaintiff  to  recover.   The  effect  of  such  a  direction  as  that  called 
for  by  the  defendants  on  the  fifleenth  exoeption  would  have  been,  that 
the  jury  ought  to  find  for  the  defendants  if,  when  the  plaintiff  left 
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H.  T.  1861.  the  carriage,  it  moved  at  the  rate  of  a  quarter  of  an  ioch  ia  {bur- 
^,  -  y,^-/     and-twenty  hours.      The  leaving  of  the  carriage^  under  the  circno- 

SCOTT  j»  "i  • 

Stances  under  which  she  left  it,  was  a  matter  proper  for  considentjn 
D.  AND  w.    in  determining  whether  and  to  what  extent  she  was  guilty  of  csr- 
lessness  in  that  act,  and  as  such  it  was  left  to  the  jury. 

I  believe  my  Brothers  concur  with  me  in  opinion  that  the  excep- 
tions should  be  all  overruled. 

Fitzgerald,  B. 

In  this  case  there  are  three  questions.  First;  whether,  at  the 
close  of  the  plaintiff's  case,  there  was  evidence  to  go  to  the  jarr 
of  negligence  on  the  part  of  the  defendants  ?  Secondly ;  whether, 
at  the  close  of  the  case,  the  Judge  ought  to  have  directed  a  verdict  r 
and  thirdly ;  whether  the  charge  was  correct  ?  Ooncarring,  as  I  do. 
in  the  judgment  of  my  Lord  Chief  Baron,  I  do  not  intend  to  saj 
a  word  with  reference  to  the  two  first  points ;  but  I  wish  to  saj 
a  few  words  with  reference  to  the  last  of  these  questions,  because  I 
agree  in  the  law  as  stated  by  Mr.  Darley  in  his  able  argument,  and, 
as  I  understood  him,  by  Mr.  Maedonogh  also.  In  order  to  sustaio 
an  action  of  this  nature,  there  must  be  negligence  on  the  part  of  the 
defendants;  next,  that  must  be  the  cause  of  the  injury  complained 
of;  that  is,  it  must  be  somewhat  but  for  which  the  injury  would  net 
have  happened ;  but  more  than  that,  it  must  be  the  proximate  cause, 
and  the  sole  proximate  cause.  This  was  the  main  point  insisted  on 
by  Counsel  for  the  defendants.  It  must  be  a  cause  continaing  to 
operate  up  to  the  moment  of  the  injury,  and  there  must  not  be 
a  want  of  ordinary  care  on  the  part  of  the  plaintiff,  by  which  the 
injury  could  have  been  avoided.  If  there  be  a  want  of  ordinaiy 
care  of  that  kind,  then  such  want  of  ordinary  care  is,  in  some  cases, 
called  the  proximate  cause;  in  other  cases,  in  some  degree,  the 
proximate  cause,  or  contributory  to  the  proximate  cause,  Which 
of  these  it  ought  to  be  most  properly  called  appears  to  me  to  depend 
upon  the  circumstances  of  each  particular  case.  Now  let  me  ctll 
attention  to  the  charge.  My  Lord  Chief  Baron  told  the  juiy, 
first,  that  the  plaintiff  was  entitled  to  recover  only  in  case  the 
injury  was  caused  by  the  negligence  of  the  defendanto;  secondly, 
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that  the  plaintiff  was  not  entitled  to  recover,  notwithstanding  the  H.  T.  1861. 

negligence  of  the  defendants,  if  the  plaintiff  Jemima  Scott  herself     ^,.    ^ »    / 

scoxx 
so  far  contributed  to  the  misfortune,  bj  her  own  want  of  ordinary 

care  and  caution,  that  but  for  such  want  of  ordinary  care  and  d.  and  w. 
caution  on  her  part  the  misfortune  would  not  have  happened.  Is 
not  that  in  direct  terms  saying  that  the  negligence  of  the  defendants 
must  be  the  cause,  the  proximate  cause,  and  the  sole  proximate 
cause  of  the  injury  ?  That  is  the  very  law  laid  down  by  the  defend- 
ants' CounR€\^.  Then  there  was  a  third  proposition  stated  by 
my  LoKD  Chief  Babon  ;  that,  although  the  plaintiff  Jemima 
contributed  to  the  misfortune,  by  her  want  of  ordinary  care  and 
caution,  that  would  not  disentitle  the  plaintiffs  to  recover  in  this 
action,  if  the  defendants  might,  by  ordinary  care  on  their  part,  have 
avoided,  in  the  occurrence  complained  of,  the  consequence  of  the 
neglect  or  carelessness  of  the  plaintiff.  As  to  the  law  contained 
in  that  proposition,  there  is  not,  and  cannot  be,  any  complaint 
on  the  part  of  the  defendants ;  for  it  is  only  putting  more  strongly 
the  necessity  that  the  default  which  is  relied  on  as  the  foundation 
of  the  action  must  be  the  proximate  cause  of  the  injury.  The 
plaintiff  may  still  recover,  if  her  want  of  ordinary  care  in  avoiding 
the  consequence  of  the  defendants'  negligence  be  not  the  proximate 
cause;  that  is,  in  other  words,  if  there  intervene  a  new  cause 
on  the  part  'of  the  defendants.  That  is  the  correct  law,  as  is 
admitted;  and  the  statement  has  a  tendency  to  show  the  nature 
of  the  proximate  cause,  in  the  very  sense  which  the  defendants' 
Counsel  ask  to  put  upon  it.  The  objection  to  this  part  of  the 
charge,  argued  before  us,  was  not  that  it  was  wrong,  but  that  it 
was  inapplicable  to  the  case,  because  there  was  no  evidence  of 
any  want  of  ordinary  care  on  the  part  of  the  defendants  after 
the  supposed  negligence  of  the  plaintiff.  I  am  not  satisfied  that 
that  is  so ;  but  even  if  there  were  no  evidence,  and  the  proposition 
were  right  in  law,  and  illustrated  the  nature  of  the  proximate 
cause,  I  doubt  if  it  would  be  objectionable.  But  it  is  a  sufficient 
answer,  at  all  events,  to  say  there  is  no  such  exception  as  this 
taken  to  the  charge ;  on  the  contrary,  the  exception  is  that  which 
mj  Lord  Chief  Baron  has  stated ;  you  ought  not  to  have  told 
VOL.  11.  51   L 
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H.  T.  1861.  the  jary  generallj,  as  jon  did;  bnt  jon  ought  to  have  iM  tka 
^ — . — -^      that  the  defendants  were  not  liable  unless  thej  oonld,  bj  tteexer- 

SCOTT 

^^  cise  of  care,  have  then,  by  a  new  physical  act,  IrrespectiTe  of  tL: 

D.  AND  w.  continuing  negligence,  so  operating  and  caosing  the  injury,  hare 
prevented  the  consequences  of  the  plaintiff's  want  of  care.  Then 
is  no  authority,  that  I  know  of,  for  such  a  statement  of  the  hv. 
and  none  such  was  cited.  The  next  exception  is  this ;  that  tbff^* 
was  no  evidence  of  neglect  on  the  part  of  the  defendants,  opentio; 
up  to  the  time  of  the  injury:  bnt  if  there  was  evidence  of  neglect  ti 
all  in  this  case,  it  certainly  was  of  negligence  operating  up  to  thu 
time.  The  last  exception  is,  that  the  Judge  ought  to  have  toid 
the  jury  that  the  mere  stepping  out  of  the  carriage  by  the  pUioii£ 
as  deposed  to  by  three  witnesses  of  the  defendants,  was  itself  u 
answer  to  the  action.  It  is  impossible  to  sustain  that  propootka. 
That  was  entirely  a  question  for  the  jury,  and  was  properly  left  u 
them.  It  seems  to  me  impossible  that,  wholly  irrespective  of  tk-. 
circumstances  under  which  the  plaintiff  left  the  carriage,  even  sup- 
posing it  to  have  been  then  in  motion,  the  Judge  could  have  toM 
them  that  there  was  such  want  of  ordinary  care  as  diseotitka 
the  plaintiff  to  recover. 

HuGHss,  B.,  concurred. 


J,  ^  ^ggQ  CLARK  and  another  v.  WRIGHT.* 

Af«y3,4,26.' 

The  plaintiff    The  action  in  this  case  was  brought  to  recover  a  sum  of  £29.  6». 

Alleged  an  ab«    «  « 

lolnte  sale,  by  »>r   goods  sold    and    delivered.       The    defendant    pleaded,  as  (o 

nmple,  of  a 

quantity  of  gnano  to  the  defendant. 

The  defendant  alleged  it  to  hare  been  a  contract  for  sale  and  retmn. 

The  goano  (a  larger  quantity  than  ordered)  was  consigned  to  the  defendant*  and, 

•  Before  Pioot,  C.  B.,  FirsomaiiLD  and  Huqhxs,  BB. 
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£158.  98.)  for  grass  and  clovier   seed,  payment  of  that   sum  into  E.  T.  1860. 

Exchequer, 
Court;    and  as  to  the  remainder  of  said   goods,    *Hhat  the  same 

**  were  not  sold  to  the  defendant,  but  the  same  were  delivered  as 

"  a  sample  to  the  defendant,  and  were,  within  a  reasonable  time 

''  after  the  delivery  thereof,  found  by  the  defendant  to  be,  and  in 

*'  fact  were,  bad  and  unmerchantable,  and  the  defendant  refused  to 

*^  buy  the  same ;  of  which  the  plaintiff  had  due  notice." 

The  material  issues  were — "  First:  whether  the  goods  were  sold 
''by  the  plaintiff  to  the  defendant,  as  alleged? 

^'  Secondly ;  whether  the  delivery  of  the  said  goods  was  made  to 
''  the  defendant  only  as  a  sample,  as  stated  in  the  defence,  or  in  pur- 
'^  suance  of  a  contract  for  sale  and  delivery  ? 

"  Thirdly  ;  whether,  if  the  goods  were  sold  only  by  way  of  sam- 
"  pie,  the  same  were  bad  and  unmerchantable,  and,  if  they  were, 
*'  whether  the  defendant  refused,  within  a  reasonable  time,  to  buy 
"the  same?" 

The  case  was  tried  in  the  Consolidated  Court,  before  Hayes,  J., 
in  Hilary  Term  I860. 

The  evidence  given  at  the  trial  is  fully  stated  in  the  Lord  Chief 
Baron's  judgment. 

At  the  close  of  the  case,  the  plaintiffs'  Counsel  called  upon  the 
learned  Judge  to  direct  a  verdict  for  them,  on  the  ground  that,  if  it 
were  a  sale  by  sample,  as  alleged  by  the  plaintiff,  there  was  no 
proof  of  the  inferiority  of  the  article  to  the  sample ;  and,  if  a  deli- 
very on  sale  and  return,  the  defendant,  by  dealing  with  the  article 
as  he  had  done,  had  effectually  taken  with  the  goods,  and  made 
them  his  own;  so  that  the  plaintifls  were,  at  all  events,  entitled 
to  a  verdict  for  such  sum  as  the  jury  should  think  the  goods 
worth. 


on  the  day  after  its  aniyal,  the  defendant  sent  a  portion  of  it  to  a  chemiBt  to  be 
anidysed,  who  made  an  nnsatii&ctory  report.  There  was  eyidence  of  repudiation 
by  the  defendant,  and  also  some  eyidenoe  of  acceptance. 

While  the  goano  was  being  analysed,  the  defendant  sold^  one  bag  of  the  gnano, 
and  sabseqjDently  sold  a  second. — Held,  that  the  question  whether  the  defendant's 
acts  amounted  to  an  acceptance  of  the  goods  was  a  qnestion  for  the  jury,  and  was 
properly  ieft  to  them. 

Held  aho,  that  the  plaintiff  was  entitled  to  a  yerdict  for  the  yaine  of  the  two 
bags  sold. 
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E.  T.  1860. 
Exchequer. 


Hia  Lordflhip  refused  so  to  direct  the  jury ;  but  left  it  to  than  to 
saj  whether  this  was  a  sale  by  sample,  or  onlj  a  deliyeiy  o&  sak 
and  return  ;  and  if  the  latter,  whether  the  defendant  had  taken  wid 
the  goods.  The  jury  found  for  the  defendant,  and  also  fonnd  tk 
the  value  of  the  two  bags  sold  by  the  defendant  was  15  shillings. 

His  Lordship  reserved  liberty  to  the  plaintiffs  to  move  to  enter  i 
verdict  for  them,  in  case  the  Court  should  be  of  opinion  that  b 
ought  to  have  directed  the  jury  as  required,  on  any  of  the  gioiudi 
relied  on. 

Serjeant  FUzgihbon  obtained  a  conditional  order,  in  pursauee  a 
the  leave  reserved,  to  enter  a  verdict  for  the  plaintifis  for  the  ia- 
voice  price  of  the  goods,  or  for  their  value  as  estimated  by  the  jorj, 
in  the  case  of  the  two  bags,  or  for  the  amount  of  the  two  bags  sok 
by  defendant. 

Cause  was  now  shown  by — 

J.  Keman  and  W.  A.  Exham. 

Seijeant  Fitzgibban  and  H.  Detnit^  contra. 

For  the  plaintiff,  in  support. of  the  conditional  order,  it  was  con- 
tended that  the  acts  of  the  defendant,  the  vendee,  amounted  in  law 
to  an  acceptance  of  the  goods,  and  that  this  was  a  qoestion  for  tk 
Judge  at  the  trial  to  decide.  In  the  present  case  the  defendant  bd 
dealt  with  the  goods,  and  sold  a  portion  of  them  after  he  had,  as  be 
now  alleged,  discovered  that  they  did  not  correspond  with  the  cob- 
tract.  The  question,  therefore,  of  his  acceptance  of  the  goods  y 
been  improperly  left  to  the  jury.  At  aU  events,  the  plaintiff  vts 
entitled  to  a  verdict  for  the  amount  of  the  two  bags  sold.  Hmw 
V.  Groves  (a)  ;  Hart  v.  Milh  {b) ;  Loder  v.  KekuU  (c) ;  Colu  t. 
Bultnan  (d) ;  Barman  v.  Bennett  (e) ;  Dawson  v.  CoUis  (J) ;  i^ 
V.  Faren  (p\  were  cited. 

For  the  defendant  it  was  argued,  that  the  question  of  acoeptasoe 
or  non-acceptance  of  the  goods  was  properly    left  to  the  J027: 

(a)  15  C.  B.  667.  (6)  15  M,  &  W.  85. 

(e)  3  C.  B.,  N.  S..  128.  id)  6  C.  B.  184. 

(e)  1  F08.  &  Fi.  400.      ^  r/J  10  C.  B.  523. 

(s)  8  Ir.  Com.  Law  Bep.  46. 
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Morton  y.  TihbeU  (a)  ;   Read  v.  Hutchinson  (b)  ;    Fitzgerald  v.  E.  T.  1860. 

Mxcheguer, 
Broume  (c).  Cur.  ad  vult. 


The  judgment  of  the  Court  was  delivered  by — 

PiGOT,  C.  B. 

This  was  an  action  for  goods  sold  and  delivered,  and  also  for 
money  demands.  As  to  the  money  demands  there  was  a  verdict 
for  the  defendant,  and  no  question  arises.  As  to  the  goods,  the 
demand  was,  first,  for  certain  seeds,  the  amount  claimed  for  which 
(£15.  98.)  was  paid  into  Court ;  and,  secondly,  for  fifteen  bags  of 
guano.  The  guano  was  transmitted,  by  the  plainfiffs,  from  Liver- 
pool, to  the  defendant  at  Monaghan,  and  delivered  there,  on  the  Ist 
of  April  1858,  in  consequence  of  a  verbal  communication  which  had 
taken  place  in  the  preceding  March,  at  Monaghan,  between  a 
traveller  of  the  plaintiff,  named  Williams,  and  the  defendant. — [His 
Lordship  then  stated  the  pleadings  and  issues.] — There  was  a  con- 
trariety of  evidence  as  to  the  import  of  what  passed  in  the  conver- 
sation, in  March,  between  Williams  and  the  defendant ;  and  that 
was  the  only  occasion  on  which  any  order  was  given  for  the  goods. 
On  the  2nd  of  April  1858,  the  day  after  the  goods  arrived  (accord- 
ing to  the  defendant's  testimony),  he  sent  a  portion  of  the  guano,  for 
examination,  to  a  chemist,  who  gave  evidence  on  the  trial,  and 
who  proved  that  it  was  a  mixture  of  guano  and  gypsum,  with  a 
considerable  proportion  of  earth  sand.  On  the  15th  of  April 
1658,  Williams,  the  plaintiffs'  traveller,  called  on  the  defendant 
at  Monaghan,  and  demanded  the  price  of  the  guano.  The  de- 
fendant used,  on  that  occasion,  some  strong  language,  indicative 
of  his  dissatisfaction  in  reference  to  the  guano ;  and  he  handed 
to  Williams  the  report  of  the  chemist.  On  the  17th  of  April,  the 
defendant  wrote  to  the  plaintiff  the  following  letter : — 

«  17th  April  1858. 

"  Gentlemen — ^Inclosed  I  send  you  copy  of  Dr.  Hodges'  report 
"  of  your  mixture  (not  guano),  for  which  I  paid  7s.  6d.  t^ou  will 
^*  please  let  me  know  where  it  is  to  be  sent  to.    I  have  been  recom- 

(a)  15  Q.  B.  428.  (*)  3  Camp.  352. 

(c)  4  Jr.  Com.  Law  Hep.  17a 


Afay26. 


406 


COMMON  LAW  REPORTS. 


CLABK 

V. 

WBIOHT. 


£.  T.  1860.  **  mended  to  publish  the  report,  with  the  name  of  the  parties  it  bh 
egt^'     4(  y^Q^j^  bought  from,  and  I  think  it  ahould  be  done. 

'*  Yours,  &c.,  James  Wughi.' 

On  the  19tli  of  April,  the  phuntiffii  wrote  to  the  deftendant  thr 
following  letter,  in  replj : — 

'^  Sib — ^We  have  your  note  of  17th  instant,  and  aresorpml 
"  after  the  agreeable  dealings  we  had  last  year,  that,  from  the  tec: 
'*  of  jours,  we  are  likelj  to  terminate.  The  guano  in  quality  is  jis 
"  the  same  as  you  had  from  us  last  season ;  and  yon  will  freely  sel 
"  in  a  short  time,  the  small  lot  you  now  hold,  which  will  be  II' 
"better  for  both  of  us  than  unpleasantness  and  disputes.  Tkbl 
•(  hope  you  will,  and  that  you  will  require  more.  It  is  jost  tk 
''same  as  the  sample  Mr.  Williams  sold  by." 

It  did  not  appear  that  any  repkj  was  given  to  the  letter  c 
the  19th  of  April,  or  that  any  further  correspondence  took  ^ 
between  the  parties.  The  price  of  the  goods  was  not  paid;  and (i^ 
action  was  commenced  on  the  1st  of  July  1858.  It  was  tried  i: 
Hilary  Term  1860.  The  controversy  in  evidence  between  tir 
plaintiff  and  the  defendant's  traveller,  Williams,  at  thetrifil(ttw 
what  passed  in  March),  was  chiefly  this: — Williams  stated tbttk 
showed  to  the  defendant  a  sample  of  the  guano  (a  part  of  what  vt 
proved  to  have  been  subsequently  forwarded),  and  that  the  defeod- 
ant  ordered  a  ton  of  the  guano,  saying,  that  he  intended  to  order 
also  some  guano  from  another  Liverpool  house,  and  woald  br? 
both  analysed,  and  would  give  the  preference  to  whicherer  wc 
best  The  defendant  stated  that  Williams  showed  him  a  8afflpie<« 
guano,  saying  it  was  '*  genuine  Peruvian  guano,**  and  that  hewook 
guarantee  it  to  be  such ;  and  that  the  defendant  then  said,  "H  io^ 
*<  he  might  send  ten  bags  as  a  sample,  and  that  he  (defeoduK 
*'  would  have  it  analysed ;  and  that  if  it  was  as  he  (Williaios 
'^  represented,  the  defendant  would  keep  the  sample,  and  give  bis 
"*  an  order  for  200  bags."  The  defendant  further  stated  (hit  i^ 
quantity  sent  to  him  consisted,  not  of  ten  bags,  which  hehadordtfe^ 
but  fifteen.  He  stated  further,  that  he  had  caused  a  second  aoalji-' 
of  the  guano  to  be  made  in  January  1859 ;  and  the  reBvUK^^^ 
analysis  also  was  proved  at  the  trial.    The  defendant  admitted  tbit. 
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"  while  it  (the  guano)  was  being  analysed^  he  sold  about  two  bags,  E.  T.  1860. 
one  bag  this  season,  At  58.  a  cwt."  Evidence  was  given  of  the  value 
of  the  guano.    It  is  unnecessary  to  refer  to  any  of  these  portions  of 
the  proofs.     There  was  contrariety  of  evidence,  not  only  as  to  the 
terms  of  the  order  for  the  goods,  but  also  as  to  the  quality  and 
value  of  the  goods.     There  was  similar  contrariety  of  evidence  as  to 
whether  the  goods  were  repudiated  or  accepted.    The  proof  of  the 
conversation  with  Williams,  on  the  15th  of  April,  and  of  the  letter 
of  the  17th  of  April,  was  plainly  evidence  of  repudiation.     The 
omission  of  the  defendant  to  make  any  reply  to  the  plaintiff's  letter 
of  the  19th  of  April,  and  the  sale  of  part  of  the  guano  by  the  defend- 
ant, were  as  plainly  circumstances  from  which  the  jury  might  have 
inferred  acceptance.    At  the  close  of  the  case,  the  Counsel  for  the 
plaintiffs  called  on  the  learned  Judge  to  direct  a  verdict  for  the  plain- 
tiffs, on  the  ground  that  if  this  was  a  sale  by  sample,  as  alleged  by 
the  plaintiffs,  there  was  no  proof  of  the  inferiority  of  the  article  to 
the  sample ;  and  if  a  delivery  on  sale  and  return,  the  defendant,  by 
dealing  with  the  article  as  he  had  done,  had  effectually  taken  with 
the  goods,  and  made  them  his  own ;  so  that  the  plaintiffs  were,  at 
all  events,  entitled  to  a  verdict  for  such  sum  as  the  jury  should 
think  the  goods  to  be  worth.     The  learned  Judge  declined  so  to 
direct  the  jury ;  but  left  it  to  them  to  consider  whether  there  was  a 
a  sale  by  sample,  or  only  a  delivery  on  sale  or  return ;  and  if  the 
latter,  whether  the  defendant  had  taken  with  the  goods.     The  jury 
found  a  verdict  generally  for  the  defendant.     The  learned  Judge 
then  asked  them  what  was  the  value  of  the  two  bags  that  had  been 
used?     They  found  it  to  be  l^s.     The  learned  Judge  then  reserved 
to  the  plaintiffs  leave  to  move  to  enter  a  verdict  for  them,  in  case 
the  Court  should  be  of  opinion  that  he  ought  so  to  have  directed,  on 
any  of  the  grounds  relied  on  by  their  Counsel ;  and  it  was  arranged 
that  the  value  of  the  thirteen  bags  should  be  taken  at  the  same  rate 
as  the  two.     In  pursuance  of  the  reservation  of  the  learned  Judge, 
the  plaintiffs  obtained  a  conditional  order,  to  change  the  verdict  into 
a  verdict  for  the  plaintiff,  for  the  full  amount  of  the  invoice  price  of 
the  goods  (which  was  £11. 10s*  per  ton,  and  at  which  they  were 
valued    by   the   plaintiffs'  witnesses)  ;    or   for  the  reduced  value. 
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£•  T.  I860,  according  to  the  estimate  of  the  jury,  of  the  entire  fifteen  bags;  or, 
ExehcQutr* 

at  the  least,  for  the  amount  of  the  two  bags  which  had  been  M]/^ 

the  defendant. 

In  support  of  the  plaintiffs'  claim  to  a  verdict  for  the  entire  d 
the  guanOy  it  was  contended  that  the  defendant,  by  selling,  ud  30 
appropriating,  a  part  of  the  guano,  precluded  himself  from  rejecdBg 
or  returning  it ;  and  that  this  was  a  matter  of  law,  to  be  deter- 
mined by  the  Judge,  and  was  not  a  matter  to  be  submitted  to  h  jar;. 
Cases  have  certainly  occurred,  in  which  the  Courts  have  so  dealt 
with  conduct  of  a  vendee,  clearly  showing  an  acceptance  of  tk 
goods.  In  Harnor  v.  Groves  (a),  the  plaintiff,  a  vendee  of  goods 
(consisting  of  twenty-five  sacks  of  flour),  paid  for  them  on  delirery; 
used  half  a  sack,  and  finding  it  not  such  as  the  person  who  sold  it 
for  the  vendor  (the  defendant)  had  represented,  complained  of  it  to 
the  defendant,  who  denied  the  agent's  authority  to  make  the  repre- 
sentation on  which  the  plaintiff  relied  as  part  of  the  contract  of 
sale.  After  this,  the  plaintiff  (who  was  a  baker)  used  two  sacki 
more  of  the,  flour,  and  sold  one  sack.  In  an  action  for  the  bread 
of  the  warranty,  alleged  to  have  been  contained  in  the  represeDt^ 
tion,  the  plaintiff  had  a  verdict,  with  liberty  to  the  defendaot  to 
move  to  enter  a  nonsuit.  One  of  the  counts  was  for  money  bd 
and  received ;  and  the  Court,  in  directing  a  nonsuit  to  be  entered, 
held  that  the  plaintiff  was  precluded  from  rescinding  (or  repadiat- 
ing)  the  contract,  by  the  manner  in  which  he  had  dealt  with  tk 
goods.  But  Lord  Chief  Justice  Jervis  rests  his  judgment  on  the 
ground  that,  although  when  the  plaintiff  found  that  the  floar  wu 
not  of  the  quality  described  in  the  contract,  he  might  have  repudiated 
it  at  once,  yet,  instead  of  doing  so,  he  used  two  of  the  sacb  ud 
sold  the  third.  In  that  case  there  was  no  proof  of  any  offer  to 
return  the  goods,  or  any  other  proof  of  rejection  or  repudiation;  md 
the  evidence  of  the  acceptance  of  the  goods  was  all  one  waj.  So 
in  Campbell  V,  Fleming  {h\  it  was  held  that  a  party,  indoced  bj 
fraud  to  purchase  shares  in  a  supposed  Joint-stock  Company,  who, 
after  knowledge  of  the  fraud,  had  dealt  with  the  shares  as  his  ovo, 
was  precluded  from  repudiating  or  rescinding  the  contract  of  ssl^ 

(a)  15  Com.  B.  667.  (6)  1  Ad.  &  £0. 4a 
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and  recoTering  the  price  which  he  had  paid  for  the  shares,  not  with-  E.  T.  I860, 
standing  his  discovery  of  an  additional  element  of  fraud  which  he  - 

had  not  previously  known. 

In  Chapman  v.  Morton  (a),  a  question  of  a  similar  kind  arose 
upon  a  plea  of  set-off  in  an  action  for  goods  sold  and  delivered. 
The  defendant,  the  vendee  in  a  former  sale  of  goods  made  by  the 
plaintiff  in  the  action,  had  repudiated  the  goods,  on  the  ground  that 
they  were  not  conformable  to  the  contract  of  sale  ;  and  after  stating 
that  the  goods  (which  consisted  of  oil-cake)  were  lying  at  the  public 
granaries,  at  the  plaintiff's  disposal,  he  further  stated  that,  if  no 
directions  were  given  by  the  plaintiff,  he  would  sell  them,  and  apply 
the  pix)ceeds  in  part  satisfaction  of  bis  damages.  He  had  accepted 
bills  (for  the  price  of  the  goods),  which  he  was  obliged  to  pay, 
and  he  sought,  in  the  action  in  which  he  pleaded  the  set-off,  to 
apply,  against  the  plaintiff's  demand  in  that  action,  the  balance 
between  the  proceeds  of  the  goods  which  he  had  so  sold  and  the 
amount  paid  on  the  bills.  Lord  Abihger,  at  the  trial  before  him, 
instead  of  sending  to  the  jury  a  question  as  to  the  acceptance  of 
the  goods,  directed  the  jury  to  disallow  the  set-off,  holding  the 
defendant  precluded  from  repudiating  the  contract  by  having  sold 
the  goods ;  and  the  Court  upheld  his  ruling.  But  in  that  case  Baron 
Parke  rested  his  concurrence  in  the  judgment  on  the  ground  that, 
*^  by  the  concession  of  the  defendant's  Counsel,  the  Court  is  to  say 
whether  there  was  an  acceptance  by  the  defendant  or  not."  But 
he  said,  ^' If  it  were  necessary  to  decide  whether  the  case  ought 
"to  have  gone  to  the  jury,  for  them  to  determine  whether  the 
"defendant  took  the  goods  in  the  performance  of  the  contract, 
"  I  should  have  thought  it  would  have  been  right  that  they  should 
"  have  decided  that  question."  In  a  great  variety  of  cases  it  has 
been  held  that  the  question  of  the  acceptance  of  the  goods,  and  also 
of  the  repudiation  of  them  within  a  reasonable  time,  has  been  held 
to  be  a  question  for  a  jury.  Many  of  the  cases  of  acceptance  have 
arisen,  not  upon  the  question  whether  there  was  such  an  acceptance 
as  should  bind  a  party  to  the  contract,  but  upon  the  question 
whether  there  was  an  acceptance  sufficient  to  let  in  evidence  of 
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(a)  11  Bl&W.  534. 
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a  parol  contract  within  the  Statute  of  Fraads.  The  dittinetk: 
between  these  is  pointed  out  in  an  able  and  elaborate  jodgnest 
of  Lord  Campbell,  reviewing  the  anthorities  in  Marion  t.  TibbeU{a\ 
But  upon  the  point  whether  the  question  was  for  the  Court  or  k 
A  i^^t  the  two  matters  appear  not  to  be  distinguishable.  Tk 
question  of  acceptance  was  treated  as  a  question  for  the  jnry  i& 
Parker  y.  Palmer  (6),  Edan  v.  Dudfield  {e\  in  Cmrtis  t 
Pugh  (d),  and  in  Loder  v.  Kekule  (e) ;  although  in  the  last-mea 
tioned  case  the  Court  ultimately  determined  that,  from  the  diSqr 
of  the  action,  the  pleadings  in  it  and  the  facts  proved,  the  qnestin 
of  acceptance  or  non-acceptance,  which  was  left  to  the  jury  it 
the  trial,  did  not  arise.  Tt  was  also  so  treated  in  Butkellt 
Wheeler  (fj,  in  Lord  Campbell's  judgment  in  Morion  v.  Jthhatisl 
and  in  Okell  v.  Smith  (A).  The  question  whether  the  goods  hxt 
been  returned,  or  the  vendee's  election  to  take  them  has  been  mi^ 
within  a  reasonable  time,  is,  in  general,  one  peculiarly  for  a  joij. 
and  was  led  to  them  in  Bailey  v.  Gouldsmiih  (t),  and  in  Beverlq 
V.  ne  Lincoln  Gas-lighi  Company  (A).  Cases  maj  undoobtedlj 
arise  in  which  the  matter  is  so  clear,  and  the  evidence  so  entiid; 
one  way,  that  a  jury  will  be  directed  to  find  a  verdict  for  tk 
defendant,  or  the  Judge  will  nonsuit ;  as  in  Grimaldi  v.  Wkite{h 
Groning  v.  Mendham  (m),  Hopkins  v.  Appleby  (n),  Mibur  r. 
Tucker  (o).  In  the  present  case,  it  is,  I  think,  impossible  to  mm- 
tain  that  there  was  not  a  question  for  a  jury,  quite  as  moch, « 
least,  as,  according  to  the  opinion  of  Baron  Parke,  there  was  is 
Chapman  v.  Morton  (p\  and  as  there  was  in  several  of  the  ase 
cited  in  Lord  Campbell's  judgment  in  Morton  v.  Tibbett  (q)'  ^^ 
are  all  of  opinion  that  we  cannot  act  against  the  finding  of  the 
jury,  so  far  as  the  thirteen  bags  of  guano  are  concerned,  which  j^ 

(a)  15  Q.  B.  428. 

(c)  I  Q.  B.  302. 

(«)  3  C.  B.,  N.  S.,  128. 

(g)  15  Q.  B.  432. 

(0  1  Peake,  N.  P.  C,  56. 

(0  4  Esp.  95. 

(«)  1  Stark.,  N.P.C.  477. 

(p)  11  M.  AW. 534. 


(6)  4  B.  4  Aid.  387. 
(<0  10  Q.  B.  111. 
09  15Q.B.44%ii. 
(A)  IStark.,  N.P.C.,Kn. 
(A)  6Ad.&£L^ 
(«)  1  Stork.,  N.,P.C^»^ 
Co)  1  Car.  4F.I5. 
(9)  15Q.  B,4S5,442. 


COMMON  LAW  REPORTS.  411 

remain  in  the  defendant's  custody.      The  case  stands  diiTerentlj  E.  T.  I860. 

Exchequer* 
m  reference  to  the  guano  which,  hj  being  sold  by  the  defendant, 

was  appropriated  by  him  before  the  action  was  commenced.  That 
sale  cannot  be  considered  in  any  light  as  a  dealing  with  the  goods 
for  the  purpose  of  examination ;  the  evidence  is,  that  at  the  very 
time  of  the  sale  of  the  first  parcel,^  the  guano  was  undergoing 
analysis.  It  is  possible  that  the  defendant  tried  a  sale  of  a  small 
part  of  the  goods,  in  order  to  ascertain  how  far  he  might  deal 
with  it  as  a  merchantable  commodity.  But  he  did  this  at  his  own 
risk,  and  subject  to  the  responsibilities  of  a  vendee,  having 
goods  delivered  to  him  for  the  purpose  of  sale,  and  appropriating 
a  severable  portion  of  them.  That  risk  is,  that  he  may  be  held 
liable  for  the  entire  parcel,  and  that  he  must  be  liable  for  the 
part  which  he  appropriates.  As  to  that  part  he  cannot  repudiate, 
for  he  has  put  it  out  of  his  power  to  restore  it.  In  reference  to 
this  part  of  the  case,  and,  to  a  certain  extent,  in  reference  to  the 
other  portions  of  it,  it  resembles  the  case  of  Hart  v.  Mills  (a). 
There,  the  defendant  ordered  of  the  plaintiff  two  dozen  of  port 
wine  and  two  dozen  of  sherry,  "with  the  understanding  that, 
if  it  were  not  approved  by  him,  he  should  return  it."  The  plain- 
tiff, instead  of  two  dozen,  delivered  four  dozen  of  each  kind  of  wine. 
On  the  day  of  the  delivery,  the  defendant,  not  being  satisfied  with 
the  quality,  returned  the  whole,  except  one  bottle  of  the  port  and  one 
dozen  of  sherry,  and  sent  with  it  a  letter  addressed  to  the  plaintiff. 
In  that  letter  he  adverted  to  the  circumstance  that  more  wine  had 
been  sent  than  he  had  ordered;  but  added»  that  he  '^ should  not 
**  have  been  particular  about  keeping  the  four  dozen  if  the  quality 
*^  had  suited  him."  He  intimated  that  he  would  call  the  following 
week,  "  and  choose  for  himself  the  remainder  of  the  order."  The 
plaintiff  brought  an  action  for  the  invoice  price  of  the  eight  dozen  of 
wine  and  of  the  bottles.  The  defendant  paid  into  Court  the  price 
of  the  wine  which  he  had  kept.  The  jury  gave  a  verdict  for  a 
small  sum  more  than  that  amount,  but  less  than  the  full  price  of 
the  entire.  The  plaintiff  moved  to  enlarge  the  damages  to  the  full 
amount  of  that  price ;  but  the  Court  refused  to  do  so,  and  expressed 

(a)  15  M.  &  W.  85. 
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defendant,  for  that  he  was  not  liable  for  more  than  be  had  reifbed 

of  the  wine.     They  rested  that  opinion,  certainly,  partly  on  tk 

circumstance   that   the  plaintiff  had  departed  from  the  order  b 

sending  the  additional  wine ;  a  circumstance  similar  to  that  whid 

exists  in  the  present  case,  for  ten  bags  only  of  guano  were  ordered, 

and  fifteen  were  delivered.  In  that  case,  the  wine  which  was  rgecttd 

was  returned,  and  it  was  capable  of  being  easily  restored.    In  the 

present  case,  the  thirteen  bags  of  guano  were  not  actually  retoraed; 

but  the  defendant,  under  the  circumstances  of  the  present  csie,  w 

not  bound  to  undertake  the  expense  and  responsibility  of  seDdii; 

the  guano  to  Liverpool.     The  plaintiff  having  sent  it  to  an  ioiaod 

town  in  Ireland,  where  his  traveller  took  the  order  for  the  goods, 

subject  to  the  approbation  of  the  buyer,  there  was  necessanlT 

involved  in  that  dealing  the  obligation  to  take  these  away,  or  to 

leave  them  at  the  plaintiff's  risk,  if  there  was  a  right  to  repudiate, 

and  if  they  were  in  fact  repudiated  in  due  time.     This,  boveTer, 

does  not  apply  to  the  bags  of  guano  which  were  sold.     The  liabilitj 

to  pay  for  these  is  one  so  obvious  as  hardly  to  need  authoritj.   If 

authority  were  wanted,  it  would  be  found  in  the  case  which  I  hsn 

just  cited*  of  Hart  v.  Mills;  in  Oxendale  v.  fVetkerell{a)\»Bi 

in  the  judgment  of  Baron  Parke  in  Bead  v.   Rann{b).   Tk 

result  is,  that  the  verdict  must  stand  as  to  the  thirteen  bags  of  gutno, 

but  that  a  verdict  must  be  entered  for  the  plaintiff  for  the  nbe 

of  the  two  bags  which  the  defendant  appropriated  and  sold. 

(a)  9  B.  &  C.  386.  (6)  lOB.  &a4S8L 
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May  26. 

Defamation. — The  plaintiff  in  this  case  had  been  an  officer  in  an  Semble,  where 

a  slander  im- 
infantry  regiment,  of  which  the  defendant  was  also  an  officer ;  and  putes  the  com- 

the  summons  and  plaint,  in  its  first  paragraph,  stated  the  slanderous  pi^ntifif,  of  a 

words  as  follows : — **  That  the  defendant,  in  a  certain  conversation  ^^^^  'gyj. 

"  which  he  had,  of  and  concerning  the  plaintiff,  in  the  presence  and  fnJ^dent*^ 

**  hearing  of  divers  persons,  falsely  and  maliciously  spoke  and  pub*  K®"®""*!  r«P^- 

"  lished,  of  and  concerning  the  plaintiff,  the  following  scandalous  and  plaintiff's 

general  bad 

"  defamatory  words ;    that  is  to  say,    *  only  that  I '  (meaning  him  character,  or 

of  bis  baring 

*'  the  defendant)  '  do  not  wish  my  name '  (meaning  the  name  of  him,  some  vicious 

habit,   leading 

**  the  defendant)  '  should  be  brought  in  question,  I'  (meaning  him  the  to  the  particu- 

''  defendant)  '  would  have  it  proved  that  he '  (meaning  the  plaintiff)  missible. 
** '  attempted  to  purloin  a  gold  chain  from  a  house  in  Dublin '  (mean*  ^^^  ^^ii 

"  ing  thereby,  and  giving  it  to  be  understood,  that  he,  the  plaintifi^  duisentiente), 

tbat  this  rule 

'^had  been  guilty  of  an  indictable  offence,  to  wit,  of  the  attempting  does  not  let  in 

eTidence  of  a 

**  to  steal  said  gold  chain.)  "  general   repu- 

The  defendant  pleaded,  along  with  other  defences,  a  justification  plaintiff  was 
of  the  truth  of  the  charge  imputed  by  the  slander,  and  also  a  plea  of  particular  of-^ 
privileged  communication,  which  latter   plea,  however,  was  held  i^She^"^ 

bad  on  demurrer.     (See  the  case,  on  the  argument  of  the  demurrer,.     Evidence  of 

mmonrs, 

reported  ante^  vol.  10,  p.  279.)  shown  to  have 

been  origin- 
The  case  was  tried   before  Hughes,  B.,  at  the  Sittings  after  atedbythede- 

-r^.i         n^  ,  «/»,v  fendant,  is  not 

Hilary  Term  1860.  admissible. 

At  the  trial,  it  appeared  that  the  plaintiff  and  the  defendant  were    ,  '^en  the 

slanderouB 
officers  in  the  55th  Regiment.     That,  in  the  year  1868,  the  defend-  words  were 

rooken  by  the 
ant  had  heard,  from  a  woman  of  the  town,  that  the  plaintiff  had  defendant  in 

a  conversation 
with  A,  in  the 
presence  of  third  persons,  and  there  was  no  plea  of  privilege  on  the  recoid — 

Held  (FiooT,  C.  B.,  diesentiente),  that  evidence  that  it  wtm  the  dnty  of  the 
defendant  to  make  the  communication  to  A  was  not  admissible  in  mitigation  of 
damages. 

*  Before  Pigot,  C.  B.,  and  Fitzoebald  and  Huobxs,  BB. 
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£.  T.  1660.  attempted  to  iteal  a  gold  chain  from  her  house.    The  defeDdist 
«.— — ..— ^'     mentioned  this  matter  to  the  plaintiff  on  parade,  in  the  month  ct 
September  1858,  when  the  charge  was  indignantly  denied  bj  the 
plaintiff. 

A  charge  was  subsequently  made  against  the  plaintiff  by  a  ctrmn, 
with  reference  to  an  alleged  attempt  to  deprive  him  of  his  fare.  Tbii 
complaint  of  the  carman  was  investigated  by  certain  officers  of  tk 
regiment,  in  what  was  called  a  Court  of  Inquiry,  but  which  did  m 
appear  to  be  a  legally  constituted  tribunal,  or  to  have  sdj  proper 
military  jurisdiction ;  and  the  members  of  this  Court  then  drev 
up  and  reduced  to  writing  cei'tain  charges,  founded  on  tbe  or- 
man's  complaint,  for  the  purpose  of  having  same  submitted  to  s 
Court-martial,  to  be  holden  on  the  plaintiff.  These  charges  ver! 
shown  to  the  plaintiff.  The  slanderous  words  complained  of  weit 
spoken  in  the  month  of  February  1859»  in  the  interval  betweeotbi 
holding  of  this  Court  of  Inquiry  and  the  day  fixed  for  the  holdio* 
of  the  Court-martial ;  and  it  also  appeared  that  they  were  spoke 
by  the  defendant  to  the  adjutant,  in  the  presence  of  several  officen 
of  the  regiment. 

The  plaintiff  resigned  his  commission  before  the  day  fixed  for 
holding  the  Court-martial  had  arrived. 

The  plaintiff's  Counsel,  in  opening  the  case,  stated  to  tbe  jcn 
the  pendency,  against  the  plaintiff,  at  the  time  of  the  speaking  o(^- 
slanderous  words,  of  the  carman's  charge,  and  alleged  that  tbe  is- 
putation  made  by  the  defendant  was  the  cause  of  the  plalntifi 
resigning  his  commission. 

The  plaintiff,  who  was  examined  as  a  witness  on  his  own  bebiil 
swore,  upon  his  cross-examination,  that  his  resignation  was  ovii% 
to  the  defendant's  charge  against  him. 

The  defendant's  Counsel  subsequently  tendered  in  evidence,  u^ 
portion  of  the  defendant's  case,  the  charges  which  had  been  dn«t  | 
up  for  the  purpose  of  being  laid  before  the  Court-martial    Tiitf 
evidence  was  rejected  by  the  learned  Judge.  I 

The  defendant  was  examined  as  a  witness  on  his  own  bebtt 
and  he  swore  that  he  mentioned  the  charge  which  was  tbe  sobj^ 
of  the  slander,  to  the  plaintiff,  in  September  1866.    Thatbevoo!^ 
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not  swear  that  he  had  not  communicated  the  matter  to  other  persons  E.  T.  1860. 

in  the  interval  between  September   1858  and  the  uttering  of  the     % Ji ^ 

slander ;  that  he  would  not  swear  either  way,  but  that  he  was  posi- 
tive he  had  not  spoken  of  it  out  of  the  regiment. 

An  officer  of  the  regiment,  who  was  examined  as  a  witness  on 
the  defendant's  behalf,  was  then  asked  whether  he  had  heard 
rumours,  prior  to  February  1859>  the  date  of  the  uttering  of  the 
slander,  that  the  plaintiff  had  committed  the  particular  crime  imputed 
to  him  bj  the  slander.  This  question  was  objected  to  by  the  plain- 
tiff's Counsel,  and  the  learned  Judge  refused  to  allow  it  to  be  put. 

The  defendant  then  produced  as  a  witness  General  Gascoigne, 
the  officer  in  command  of  the  Dublin  Garrison,  and  proposed  to 
prove,  through  him,  in  mitigation  of  damages,  that  it  was  the  duty  of 
the  defendant,  as  an  officer,  to  bring  under  the  notice  of  the  adju- 
tant of  the  regiment  the  charge  against  the  plaintiff,  his  brother 
officer.  This  evidence  was  also  objected  to,  and  was  rejected  by  the 
learned  Judge. 

The  juiy  found  a  verdict  for  the  plaintiff,  with  £350  damages. 


C  Rollestone  having,  in  Easter  Term,  obtained  a  conditional 
order  for  a  new  trial,  upon  the  ground  of  the  rejection  of  legal  evi- 
dence, and  misdirection,  and  on  the  ground  that  the  damages  were 
excessive — 


E.  Suilivan,  with  him  W,  J,  Sidney ,  now  showed  cause. 
C.  RoUesione,  S.  Ferguson  and  J.  A,  Phillips^  contra. 

The  arguments  of  Counsel  upon  the  several  points  discussed  ai^ 
fully  stated  in  the  judgments. 

The  following  cases  were  cited :  Jones  v.  Stevens  (a) ;  Thompson 
V.  Nye  {b)  ;  JVaiihman  v.  Weaver  (c) ;  Vessey  v.  Pike  (d) ;  Brace' 
girdle  v.  Bailey  (e)  ;  Easi  v.  Chapman  (f) ;  Pearson  v.  Lemai- 
ire  (jg)  ; v.  Moor  (A)  ;  Cooke  v.  Wildes  (i)  ;    Toogood 


(a)  n  Price,  235. 

(c)  DowL  &  By,  N.  P.  C,  10. 

(e)  lFo8.&I'.536. 

ig)  5  Man.  &  G.  700. 

(0  5  £11.  ft  BL  : 


(6)  16  Q.  B.  175. 
(rf)  3  C.  &  P.  512. 
(f)  Mood.  &  MaL  46. 
(A)  1  M.  A  S.  284. 
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E.  T.  1 860.  V.  Spyring  (a) ;  Taylor  v.  Hawkins  (b)  ;  Samertnlle  t.  Hawkm[t 
eg»^.     j^g^g  y^  C/i^on  (rf)  ;  Padmore  v.  Lawrence  (e)  ;   1  Tay/or  oi 
*^"'        Evidence,  u.  321,  333. 
FABKE.  «  Cur.  a(f  raft. 


Fitzgerald,  B. 

T.  T.  1 860.        ^"  ^^^^^  c*^^  ^^0  plaintifT  and  defendant  were  officers  in  the  (c:- 
°^  regiment.     The  slander  complained  of  was  an  oral  communiau 

made  by  the  defendant  to  the  adjutant,  and  in  the  presence  of  :t 
or  three  other  officers  of  the  same  regiment.  Shortly  before  l< 
uttering  of  the  slander,  what  has  been  called  a  Court  of  Inq".i7 
had  been  held  by  certain  officers  of  the  regiment,  to  investiga:-;  i 
complaint  made  against  the  plaintiff  by  a  carman,  in  relatiooi-t 
fare ;  and  this  Court  of  Inquiry  had  agreed  on  submitting  cen^ 
charges  against  the  plaintiff,  founded  on  that  complaint,  to  the  Co:-: 
martial  to  be  holden  on  the  plaintiff.  At  the  time  when  the  slir<ir 
was  uttered,  a  day  had  been  fixed  for  holding  this  Court-m&ri. 
The  charges  so  agreed  on  had  been  reduced  to  writing,  and  sh-v: 
to  the  plaintiff.  The  slander  the  subject  of  this  action  bad  i' 
relation  to  the  matter  of  those  charges.  A  Court  of  iDquiirUr.'. 
a  tribunal  legally  constituted,  or  having  any  recognised  miiit^*: 
jurisdiction.  The  defence  of  privileged  communication  bad  •■' 
been  effectually  pleaded,  so  as  to  enable  the  defendant  to  relj  c 
that  excuse  at  the  trial,  in  bar  of  the  action. 

It  would  seem  that,  in  opening  the  plaintiff's  case,  his  Coao^^^ 
had  stated  to  the  jury  that,  at  the  time  of  uttering  the  slander,  then 
was  pending  an  investigation  into  the  plaintiff's  conduct  with  refer- 
ence to  some  complaint  of  a  carman  against  him,  and  had  ohsemi 
on  the  time  so  chosen  by  the  defendant  for  defaming  the  plaintiC  a 
aggravating  his  ofienoe ;  and  that  he  also  represented  tbe  defefid- 
ant's  slander  as  leading  to  or  occasioning  the  plaintiff's  rengnat'oa 
or  loss  of  his  commission.  At  a  subsequent  stage  of  the  tiiil  tli^ 
plaintiff  swore  that  the  defendant's  slander  was  the  occasion  of  bi^ 

(a)  1  Cr.,  M.  &  B.  181.  (6)  16  Q.  B.  308. 

(c)  10  C.  B,  583.  (rf)  3  Bot.  AP.587. 

(e)  11  Ad.  4  BU.  380. 
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resigning  his  commission;  but  this,  as  I  understand,  was  in  answer  T.  T.  1860. 
to  a  question  asked  him  on  cross-examination,  by  the  defendant's     ^J^^^^: 
Counsel. 

On  cross-examination  of  one  of  the  plaintiff's  witnesses,  the 
defendant's  Counsel  elicited  the  facts  of  the  pendency  of  a  Court- 
martial  on  the  plaintiff  when  the  slander  was  uttered ;  of  the  holding 
of  a  previous  Court  of  Inquiry  on  his  conduct ;  of  the  drawing  up 
by  that  Court  of  certain  charges  against  him }  that  those  charges 
had  been  shown  in  writing  tp  the  plaintiff;  and  that  the  plaintiff 
had  resigned  his  commission  before  the  Court-martial  could  be  held 
on  him. 

As  part  of  his  own  case,  the  defendant's  Counsel  tendered  in 
evidence  the  charges  so  reduced  to  writing,  and  shown  to  the  plain* 
tiff  for  the  purpose  of  the  Court-martial ;  but  the  Judge,  at  the 
trial,  rejected  this  evidence.  The  rejection  of  this  evidence  is  the 
first  matter  complained  of.  Its  admissibility  has  been  insisted  on, 
on  three  grounds: — First;  as  tending  to  negative  the  allegation 
that  the  plaintiff's  loss  of  his  commission  was  occasioned  by  the 
defendant's  slander,  and  to  show  that  it  was  occasioned  by  his  un- 
willingness to  meet  the  charges  founded  on  the  carman's  complaint, 
before  a  Court-martial.  Secondly;  on  the  more  general  grojund 
that,  as  the  plaintiff's  Counsel  had  introduced  the  matter  of  the 
investigation  of  the  carman's  complaint,  as  aggravating  the  case 
against  the  defendant,  the  defendant  was  entitled  to  have  the  real 
nature  of  it  shown,  and  the  whole  matter  fully  explained.  Thirdly ; 
that  the  nature  of  the  charges  so  instituted,  after  investigation  by 
the  Court  of  Inquiry,  formed  a  material  link  in  a  chain  of  evidence 
by  which  the  defendant  sought  to  establish,  in  mitigation  of  damages, 
the  absence  of  express  malice  in  the  defendant.  I  am  of  opinion 
that  this  evidence  was  rightly  rejected.  That,  as  a  general  rule,  in 
an  action  of  slander,  imputing  to  the  plaintiff  an  attempt  to  commit 
a  particular  act  of  felony,  which  is  the  present  case,  evidence  that 
the  charge  of  another  particular  offence  was  made  against  the  plain- 
tiff is  inadmissible  cannot,  I  apprehend,  be  questioned ;  and  cer- 
tainly its  admissibility  is  not  aided  by  the  fact  that  the  charge  was 
made  as  the  result  of  an  inquiry  by  individuals  having  no  legal 
VOL.  11.  63  L 
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PARKE.  be  no  possibility  of  the  plaintiflF's  being  prepared  to  meet  or  Vi 
account  for  such  charges ;  and  supposing  he  could  be  prepared,  the 
investigation  and  trial  of  them  would  be  interminable.  I  am  maUe 
to  discover  any  principle  which  will  admit  the  evidence  as  exeep- 
tional,  on  the  grounds  suggested.  But  further,  as  to  the  first  grouod. 
the  defendant  had  all  the  benefit  of  the  fact  that  a  charge  of  soik 
kind  had  been  made  against  the  plaintiff;  that  a  Court-martial,  is 
relation  to  that  charge,  was  pending  when  the  slander  was  attend, 
and  that  the  plaintiff  resigned  his  commission  before  the  Court- 
martial  could  be  held.  If  this  could,  nothing  further,  as  it  appeus 
to  me,  could  be  legitimately  before  the  jury,  to  warrant  a  saggestioa 
that  the  plaintiff's  loss  of  his  commission  was  occasioned  bj  the 
pending  Court-martial,  and  not  by  the  slander.  As  to  the  second,  the 
statement  of  the  plaintiff's  Counsel  had  no  reference  to  the  troth  or 
falsehood,  the  probability  or  improbability,  of  the  pending  durge 
against  the  plaintiff;  nor  was  its  value,  for  the  plaintiff's  purposes 
(such  as  it  was),  in  any  degree  affected  by  the  nature  of  the  char^ 
The  introduction  of  such  a  matter,  by  the  plaintiff,  could  not  war- 
rant the  infringement  of  a  general  rule  of  evidence,  which  precladed 
the  defendant  from  showing  either  the  existence  or  the  nature  of  the 
charge.  With  the  fact  of  the  existence  of  the  charge  the  plaiati^ 
had  supplied  him ;  but  this  surely  could  not  entitle  him  to  give  eri- 
dence  which  would  be  otherwise  illegal  as  to  its  nature.  As  to  tbe 
third,  I  am  unable  to  see  how  the  effect,  or  probable  effect,  on  the 
defendant's  mind,  of  a  fact  not  otherwise  l^ally  admiasible  in  efi- 
dence,  can  render  evidence  of  the  fact  admissible.  If,  on  gesenl 
grounds,  the  fact  ought  not  to  be  admitted  in  evidence,  to  affect  the 
minds  of  the  jury  as  to  the  character  of  the  plaintiff,  I  do  not  see 
how  it  can  be  given  in  evidence  as  properly  affecting  the  miod(^ 
,  the  defendant,  in  regard  to  the  same  character.  It  appears  that. 
some  months  before  the  uttering  of  the  slander  which  is  the  8abje(( 
of  the  action,  the  defendant  had  communicated  to  the  plaintiff  the 
charge  against  him,  which  is  the  subject  of  it ;  the  plaintiff  bad  then 
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BELL 

not  communicated  the  matter  of  the  slander  to  other  persons,  in  the  ^^ 

interval  between  this  communication  with  the  plaintiff  and  the  fabkk. 
uttering  of  the  slander  to  the  adjutant,  which  was  the  subject  of  the 
action,  though  he  swore  positively  that  he  had  not  spoken  of  the 
matter  ''  out  of  the  regiment."  He  then  proposed  to  prove,  by  an 
officer  of  the  regiment,  that  that  officer  had  heard,  previously  to  the 
day  on  which  the  defendant  spoke  to  the  adjutant,  rumours  that  the 
plaintiff  had  committed  the  act  imputed  to  him  by  the  slander. 
This  evidence  was  rejected  by  the  Judge  at  the  trial ;  and  this 
rejection  is  the  second  matter  complained  of.  Its  admissibility  was 
contended  for  on  two  grounds: — First;  it  was  said  that  it  was 
evidence  of  matter  properly  tending  to  detract  from  the  general 
character  of  the  plaintiff,  the  injury  to  whose  reputation  was  the 
gist  of  the  action,  and,  therefore,  properly  receivable  in  mitigation 
of  damages.  Secondly ;  it  was  said  that  it  was  properly  receivable 
for  the  same  purpose,  as  negativing  express  malice ;  and  that  was 
put  thus : — The  defendant  had  first  heard  that  the  act  imputed  to 
the  plaintiff  by  his  slander  was  committed  by  .the  plaintiff,  from  a 
woman  of  the  town;  he  had  thereupon  communicated  what  he 
heard  to  the  plaintiff,  as  a  man  of  honor  ought.  On  the  plaintiff's 
denial  of  the  fact,  he  had  believed  him ;  and  here  it  was  further 
urged,  that  the  fact  of  the  plaintiff's  denial  to  his  brother  officer  of 
the  charge  coming  from  such  a  quarter,  and  the  defendant's  acknow- 
ledged disbelief  of  it  when  denied,  had  been  not  unreasonably  pressed 
against  the  defendant  by  the  plaintiff's  Counsel.  It  was  then  said, 
that  this  disbelief  was  gradually  affected,  and  finally  wholly  over- 
come, by  the  prevalence  in  the  regiment  of  rumours  that  the  charge 
was  true,  while  the  plaintiff  took  no  step  to  refute  them.  In  that 
view,  it  was  said,  the  existence  of  these  rumours  was  most  material 
to  the  question  of  malice.  Then,  it  was  said,  came  the  carman's 
complaint,  the  inquiry,  and  the  charge  deliberately  founded  on  it, 
which  forced  on  the  defendant's  mind  the  conviction  that  the  time 
for  discharging  his  duty  as  an  officer,  by  communicating  the  sub- 
ject of  the  slander  to  the  adjutant,  had  arrived.     These  changes  in 
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T.  T.  1860.  tbe  Btate  of  the  defendant's  mind,  and  the  prodaction  of  ihmh 
V,  ^^^/  this  natural  train  of  events,  from  disbelief  to  doabt^and  belief «' 
tbe  truth  of  the  fact  imputed  to  the  plaintiff,  and  conviction  of  tbt 
duty  to  communicate  it,  which  duty,  it  was  said,  reallj  existed,  i: 
tbe  defendant  so  believed,  were,  it  was  said,  of  tbe  utmost  impot- 
ance  in  negativing  malice,  and  drew  with  them  the  necwarj 
admissibility  in  evidence  of  the  series  of  facts  from  which,  in  a 
natural  course  of  things,  they  proceeded.  I  am  of  opinion  that  (&& 
evidence  also  was  rightly  rejected.  Whether  there  be,  or  be  sot, 
any  case  in  which  evidence  of  rumours  of  the  plaintiff's  gnilt  ofi 
fact  imputed  to  him  by  the  slander  which  is  the  subject  of  siHi* 
admissible  in  evidence  is  said  to  be  an  unsettled  question;  and  hi 
conflict  of  authorities  we  are  asked  to  rule  that  in  this  case  it  wis 
admissible.  I  am  not  aware  that,  where  the  slander  impntei  tk 
commission  by  the  plaintiff  of  a  particular  act,  there  is  anj  expns 
authority  for  the  position  that  rumours  of  his  guilt  of  that  ptrticslir 
act  are  admissible  in  evidence. 

First ;  it  seems  to  me  contrary  to  principle  that  sueh  endeoa 
should  be  received  with  the  view  of  detracting  from  the  geaenl 
character  of  the  plaintiff.  A  reputation  there  may  be  as  to  geoflil 
character ;  and  as  general  character  is  affected  by  a  sla|ider,it  nsjbe 
natural  to  show  by  rumours,  or  otherwise,  what  that  repata&iwB< 
but  there  cannot,  as  it  appears  to  me,  be  reputation  as  to  the  goii: 
of  a  particular  offence,  in  the  sense  in  which  reputation  is  onder- 
stood  in  the  law  of  evidence.  So  far  as  I  understand  the  antboritift 
relied  on  by  the  defendant,  the  utmost  which  they  can  be  considered 
as  establishing  is  this,  that  where  the  slander  imputes  a  cooneot 
conduct  resulting  from  some  vicious  or  criminal  habit  of  the  defeo^* 
ant,  or  where  it  imputes  a  particular  act,  evidence  may  begirt ^ 
reputation,  by  rumours  of  the  plaintiff's  having  the  vicioos  or 
criminal  habit  imputed  by  the  slander,  or  some  vicioos  or  crioiov 
habit  naturally  leading  to  the  particular  act  impated;  soeh  vidotf 
or  criminal  habit  forms  a  part  of  the  general  character,  and  itfj  I 
possibly  be  the  subject  of  reputation.  Whether  such  evidowe  ^ 
admissible,  notwithstanding  the  case  of  Jones  v.  Stevent(a)i  it^ 

(a)  11  Price,  235. 
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not  appear  to  me  necessary  to  determine  here,  because  that  was  not  T.  T.  I860, 
the  nature  of  the  evidence  here  offered.     But  further,  it  is  essential,     s,  .-^    J* 
if  evidence  of  rumours  be  at  all  receivable,  that  it  should  clearly  ^  ^ 

appear  that  they  were  not  rumours  which  the  defendant  had  ori-  farke. 
ginated  or  set  a-going ;  that  seems  to  be  established  by  the  case  of 
Thompson  v.  Nye  (a).  Now,  in  the  present  case,  the  defendant's 
knowledge  of  the  matter  of  the  charge  made  against  the  plaintiff 
preceded,  by  five  months,  his  uttering  of  the  slander  sued  on  to  the 
adjutant.  He  had  all  the  benefit  of  the  fact  that  the  charge  was 
communicated  to  him  by  another ;  but,  in  the  interval,  he  not  only 
did  not  deny  that  he  had  spread  rumours  of  the  charge,  in  the 
regiment,  but,  in  my  opinion,  the  fair  inference  from  his  testimony 
was,  that  he  had  done  so.  That  being  so,  and  the  evidence  pro- 
posed relating  to  rumours  made  by  an  oflScer  of  the  regiment, 
antecedent  merely  to  his  communication  with  the  adjutant,  and, 
therefore,  leaving  room  for  rumours,  in  the  interval  between  the 
defendant's  first  knowledge  of  the  matter  and  that  event,  it  was,  in 
my  opinion,  clearly  inadmissible,  as  detracting  from  the  plaintiff's 
reputation. 

Secondly ;  it  may  be  said  that,  in  the  second  view  in  which  the 
admissibility  of  the  evidence  was  insisted  on,  it  is  immaterial  whe- 
ther the  rumours  did  or  did  not  wholly  proceed  from  the  defendant ; 
because  the  plaintiff's  neglecting  to  take  any  step  to  have  the  truth 
of  them  inquired  into  was  calculated  to  affect  the  mind  of  the 
defendant  alike,  no  matter  from  what  quarter  they  came.  But  I 
cannot  but  think  it  would  be  most  unjust  to  allow  the  defendant 
to  account  for  effects  on  his  own  mind,  by  uncontradicted  rumours 
of  his  own  propagation,  and  then  to  put  those  effects  to  the  jury  as 
evidence  of  his  own  bonajidet:  and  more  generally,  it  seems  to  me, 
that  it  is  against  principle  to  admit  that  as  legal  evidence  of  matter 
affecting  the  defendant's  mind,  in  regard  to  the  plaintiff's  character, 
which  would  not  be  legal  evidence  to  affect  the  minds  of  the  jury  as 
to  the  same  character. 

The  defendant  produced,  as  a  witness,  the  general-officer  com- 
manding the  garrison  of  Dublin,  for  the  purpose  of  proving  that 

(a)  16  Q,  B.  175. 
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T.  T.  1860.  it  was  the  defendant's  dutj,  as  a  regimental  officer,  to  commiuiicik 
to  the  adjutant  the  matter  of  the  slander  in  qaetUon.  The  Jodp 
rejected  this  evidence.  Jt  is  conceded  that  it  was  not  oompetat  ^ 
the  defendant  to  have  proved  at  the  trial  a  case  of  privil^  cos- 
munication.  In  the  course  of  pleading  under  the  Comffioa  Lbt 
Procedure  Act  of  this  country,  it  has  been  held  that  such  defesct: 
must  be  specially  pleaded.  The  defence  of  privileged  commonieatki 
exists  in  every  case  of  a  communication  made  boua  frU  on  uj 
subject-matter  in  reference  to  which  the  party  commonicatinglttsi 
duty,  if  made  to  a  person  having  a  corresponding  duty ;  aod  the  isn 

Jutes  of  the  communication  is  to  be  ^  presumed,  where  there  is  ^ 
evidence  to  the  contrary.  If,  then,  it  was  shown  that  it  waa  ^ 
defendant's  duty  to  make  the  communieation  of  the  slander  in  qQes- 
tion  to  the  adjutant  of  his  regiment,  as  being  the  person  hsfiogtbi 
duty  to  receive  and  to  act  on  it,  the  defence  of  privileged  commou- 
cation  would  prima  faeie  be  completely  established.  But  then  hi: 
said  that  this  is  subject  to  the  qualification  that  the  eoounonicatkc 
be  not  made  in  the  presence  of  strangers ;  and  as,  in  this  case,  tbe 
communication  was  made  to  the  adjutant,  in  the  presenoe-of  otlier 
officers,  the  defence  of  privileged  communication  wss  impeded 
But  it  is  further  urged  that  the  existence  of  the  duty,  and  tbe^ 

^fide  intention  to  discharge  it,  though  there  was  a  failure  in  the  mo^ 
of  discharging  it,  were  powerful  evidence  to  the  jury,  negatinDf 
malice,  and  going,  therefore,  in  mitigation  of  damages.  The  case  it 
Toogood  V.  Spyring  (a),  as  explained  by  Mr.  justice  Patteaon,  a 
Tatfior  V.  Hawkins  (6),  shows  that  the  presence  of  strangers  dod 
not  necessarily  take  away  privilege  from  a  communication  vbici 
would  be  otherwise  privileged,  though  it  may  form  a  eircumsusef 
to  go  to  the  jury  as  evidence  of  express  malice  in  thecomoDO* 
cation,  so  as  to  destroy  that  prima  facie  defence.  I  am  of  opio»^ 
that  the  evidence  tendered,  of  duty,  in  this  case  was  evidence  vbkli, 
if  admitted,  prima  facie  established  the  case  of  privileged  coauDQ&i* 
cation,  and,  therefore,  was  not  admissible,  that  defence  not  haTia? 
been  pleaded;  and  it  would  be  strange  indeed  if  the  circiuoBtaocea 
strangers  being  present,  which  was  of  itself  some  evidence  of  exp^ 
(a)  I  Cr!,  M..  A  R.  181.  (6)  16  Q.  B.  308. 
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malice,  should  make  it  eTidence  to  the  jury  to  negative  malice.  Had  T.  T.  1860. 

that  malice  been  negatived  by  the  jury,  the  evidence  of  privileged 

communication  would  be  complete.    Lastly,  it  was  said  the  damages 

given  by  the  jury  were  excessive,  and  that  the  verdict  ought  to  be 

set  aside  on  that  ground.  The  jury,  it  is  said,  gave  the  full  value  of 

the  plaintiff's  commission,  £350,  in  damages.    I  may  doubt,  and  do 

doubt,  from  what  I  have  heard  of  this  case,  whether  I  would  have 

concurred  in  the  verdict  for  damages  to  this  amount ;  but  the  law 

has  made  the  jury,  and  not  me,  the  proper  judges  of  the  amount  of 

damages.      This  Court  cannot  interfere  with  the  verdict  on  that 

ground,  unless  satisfied  that  the  verdict  was  perverse,  or  given  under 

some  plain  misapprehension.     I  am  not  prepared  to  say  that  I  can 

draw  any  such  conclusion  as  to  it,  in  a  case  in  which  the  slander 

imputed  to  an  officer  of  her  Majesty's  army  the  attempt  to  commit 

a  felony,  and  alleged  the  defendant's  capacity  to  prove  it ;  in  which 

the  defendant  put  a  justification  on  the  records  of  the  Court,  and 

persisted,  to  the  last  stage  of  the  trial,  in  insisting  that  he  had  made  it 

good,  though  the  defence  failed,  and  no  attempt  was  here  made  to 

show  that  it  had  not  properly,  and,  as  is  said  on  the  other  side, 

signally  failed. 


HUOHBS,  B. 

I  concur  with  my  Brother  Fitzgerald  ;  and  I  abide  by  the 
opinion  which  I  expressed  at  Nisi  Prius.  The  reasons  which 
operated  on  my  mind,  as  well  as  others  of  an  equally  powerful 
character,  have  been  given  at  length  by  my  Brother  Fitzoxbald. 


PiooT,  C.  B. 

I  concur  in  all  that  my  Brethren  have  said,  except  as  to  two 
matters,  and  upon  those  I  shall  state  the  views  which  I  entertain. 
I  think  the  course  taken  by  my  Brother  Hughes  at  Nisi  Prius  was 
correct  in  every  respect,  except  as  to  two  pieces  of  evidence  which 
were  rejected :  the  one,  as  to  the  rumours  of  the  imputed  act  having 
been  done  by  the  plaintiff;  and  the  other,  as  to  the  duty  of  the 
defendant  to  make  to  the  adjutant  the  communication  complained  of. 

With  respect  to  the  first  of  those  pieces  of  evidence,  my  impres- 
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T.  T.  I860.  Bion  has  been,  and  my  practice  at  Nisi  Prios  has  been  regnlatal 

— ^^ *     accordingly,  that,  notwithstanding  the  views  expressed  io  Jana  v 

Stevens  (a),  evidence  of  that  kind  has  been  received,  and  ooglit  \i 
be  received,  at  Nisi  Prius.  It  is  true,  as  said  by  one  of  the  Jd(1«k 
in  Thompson  v.  Nye  (6),  that  the  cases  in  which  it  has  been  treiud 
as  admissible  are  principally  cases  at  Nisi  Prius ;  but  a  tctj  )vf. 
body  of  the  law  of  evidence  in  England  is  founded  on  rulings  ma^ 
at  Nisi  Prius ;  and  a  series  of  Nisi  Prius  decisions,  acquiesced  is 
by  the  parties,  and  concurred  in  by  successive  Judges,  constitutes  i 
code  of  authority  which  ought  not  to  be  lightly  shaken. 

It  has  always  seemed  to  me  that  the  admissibility  of  this  kind  d 
evidence  is  founded  upon  the  plainest  principles  of  reason  tod  jus- 
tice. A  writer  who,  of  all  that  have  written  upon  the  hv  of 
evidence,  was,  if  not  the  best,  certainly  one  of  those  best  qaaliy 
to  form  a  judgment  upon  the  evidence  admissible  in  actioos  k 
slander,  has  put  what  appears  to  me  to  be  the  true  views  npoi 
this  subject  in  a  very  few  words.  He  applies  it  only  to  geoml 
reputation ;  bat  it  applies  equally,  in  my  mind,  to  general  repati- 
tion  of  the  act  charged.  In  2  Starkie  on  Slander^  p.  88,  the  totiior 
says : — "  General  evidence  to  show  that  the  plaintiff,  previooslj  to 
'*  the  alleged  slander,  laboured  under  a  general  suspidon  of  hariB! 
«<  been  guilty  of  similar  practices,  seems  in  principle  to  be  adfflisgiUe, 
'*  as  immediately  and  necessarily  connected  with  the  questioQ  of 
'^  damages.  He  complains  of  loss  of  reputation,  and  that  he  hu 
*<  been  deprived  of  his  character  by  the  act  of  the  defendait  ^ 
'*  not  the  defendant  then  to  be  permitted  to  show  that  the  pbintif ^ 
"  character  was  previously  tainted  with  suspicion,  or  that  be  b^ 
*'  in  fact  little  character  or  reputation  to  lose  ?  To  deny  this  vooU 
^'  be  to  decide  that  a  man  of  the  worst  of  characters  was  eotitl«i 
"  to  the  same  measure  of  damages  with  one  of  unsullied  and  Qnbl^ 
'<  mished  reputation.  A  reputed  thief  would  be  placed  on  the  smk 
'*  footing  with  the  most  honorable  merchant ;  a  virtuous  womao 
'*  with  the  most  abandoned  prostitute.  To  enable  the  jury  ^ 
"  estimate  the  probable  quantum  6f  injury  sustained,  a  knowledge 
**  of  the  party's  previous  character  is  not  only  material,  hot  seeos 

(a)  11  Price,  285.  .     («)  16  Q.  a  175- 
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"to  be  absolatelj  essential."  He  then  cites  the  cases  familiar  to  T.  T.  1860. 
us  all,  and  which  are  collected  in  the  subsequent  publications,  ^^^^H^ 
2  Siarkie  on  Evidence^  p.  641,  Roseoe  on  Evidence^  p.  645,  and 
1  Taylor,  pp.  327,  330.  I  do  not  concur  with  my  Brother  Fitz- 
gerald in  thinking  that  this  is  to  be  limited  to  general  reputation 
of  general  ba&  character,  or  to  reputation  of  habitual  vice,  or  habit- 
ual misconduct.  It  seems  to  me  that  there  is  no  distinction  in 
principle  between  the  admissibility  of  general  evidence  of  general 
f  bad  character,  and  the  admissibility  of  general  evidence  of  a  general 
reputation  of  the  particular  crime  alleged,  in  the  imputed  slander, 
to  have'^been  committed  by  the  plaintiff.  It  is  by  putting  extreme 
cases  that  the  application  of  a  principle  can  often  be  most  clearly 
tested.  Let  me  put  the  case  that  I  shall  now  describe.  Suppose 
this  to  have  happened : — ^A  gentleman  employed  in  a  Railway*office 
is  found  in  the  office  murdered,  and  circumstances  of  the  very 
strongest  suspicion  attach  upon  one  individual ;  the  case  is  tried ; 
the  facts  are  fully  investigated ;  the  individual  is  acquitted ;  but 
there  exists  generally,  in  the  community  at  large,  a  moral  con- 
viction that  the  party  charged  is  guilty — a  moral  conviction  that 
the  rejection  of  a  piece  of  evidence  perfectly  persuasive,  if  admitted, 
but,  by  a  wise  rule  of  law  held  inadmissible  on  general  grounds, 
has  led  to  the  acquittal.  He  is  entitled  to  the  benefit  of  his 
acquittal,  and  to  the  presumption  of  innocence  which  the  law  casts 
around  one  whose  guilt  has  not  been  proved.  No  man  can  be 
justified  in  calling  him  a  murderer— nay,  the  general  impression 
may,  if  the  truth  were  clearly  known,  be  unjust.  But,  rightly  or 
wrongly,  he  has  lost  his  good  name  ;  and  there  exists  a  general 
reputation  that  he  was  guilty  of  the  specific  offence  which  I  have 
described.  The  existence  of  this  reputation  is  (I  will  further  sup- 
pose) matter  of  fact  capable  of  being  proved,  not  in  the  same 
manner,  but  by  evidence  as  strong  as  any  that  can  be  applied 
to  any  event  that  has  happened  in  the  presence  of  witnesses.  Is 
it  just  or  reasonable  that  a  man  so  covered  with  the  reputation 
of  having  been  guilty  of  an  atrocious  crime  should  be  entitled 
to  as  large  a  measure  of  damages,  for  being  called  a  murderer, 

as  a  person  of  unblemished  fame,  upon  whose  character  the  breath 
TOL.  11.  54  L 
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T*  T.  I860,  of  slander  had  neyer  been  blown?     I  do  not  think  thttanlt 
Exchequer, 

of  law  ought  to  be  adopted  which  would  prescribe  predaelj  0;$ 

same  measure  of  reparation  for  imputed  slanders  in  the  cw  g( 
each  of  two  persons— -one,  a  reputed  murderer  of  a  known  incl- 
vidual ;  another,  a  person  who  had  never  been  chaxged  with  i 
crime.  Consider  how  this  affects  the  very  qaeati<m  <»  whidi  the 
jury  are»  upon  their  oaths,  to  decide.  On  the  proportioD  in  wtiid 
the  character  of  the  slandered  man  is  good  or  bad,  the  vaha  oi 
the  thing  assailed  by  the  slander  (which  is  that  chanetcr,  uH 
nothing  else),  and  the  consequent  injury  to  the  owner  of  it,  ma 
necessarily  depend.  All  that  I  have  just  stated  is  oonsisteot  vitk 
the  fact  that  the  individual  whose  circumstances  I  have  sopposed 
enjoyed  a  perfectly  unblemished  fame  up  to  the  time  of  the  inqoirj 
out  of  which  the  imputation  arose,  and  was,  until  then,  in  ereq 
respect  unassailed;  and  that  he  is  still  without  any  other  impo* 
tation  on  his  character,  save  that,  in  the  universal  opinioD  oi 
the  community,  he  committed  one  murder.  Suppose  tiro  soccei- 
sive  cases  presented,  in  succession,  to  the  same  jury—in  ooe, 
the  alleged  murderer  is  plaintiff,  in  the  other,  the  defendtnt  ie  i 
roan  without*  a  stain  upon  his  character ;  I  do  not  think  it  jost 
or  reasonable  (and  I  cannot  think  that  it  will  ultimately  be  estab- 
lished as  the  law  of  England)  that  the  same  measure  of  damages 
should  be  applied  to  each. 

The  cases  upon  this  subject  are  well  known  to  us.  Theyaie 
collected  in  the  text-books ;  and  it  appears  to  me  that  the  great  pre- 
ponderance of  authority  is  in  favour  of  the  reception  of  the  evjdeDO& 
It  is  true,  that  one  of  the  Judges  in  Thon^wm  v.  A^e  exprea»s 
an  impression  against  the  admissibility  of  the  evidence,  but  he  does 
not  decide  it  to  be  inadmissible.  I  do  not  feel  myself  at  Ubertjtu 
act  upon  the  doubts  of  Judges,  against  a  series  of  deeisioDi  n*^ 
by  other  Judges ;  especially  when  I  find  that,  in  the  very  t$»  io 
which  those  doubts  are  expressed,  it  was  perfectly  competent  for 
those  Judges  to  ripen  doubts  into  opinions,  and  to  prononnoe  jodg- 
ment  in  opposition  to  those  decisions.  But  the  learned  Judges,  ia 
Thompson  v.  Nye^  who  expressed  those  doubts,  guarded  theinMlr<^ 
against  the  supposition  that  they  were  deciding  that  the  eTideoce 
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would  not  be  admissible,  and  confined  themselves  to  a  determination  T.  T.  I860, 
(in  which  I  concur)  that  evidence  of  this  kind  cannot  be  given  when  -^^^9"^: 
the  rumours  are  subsequent  to  the  uttering  of  the  slander.  In  that 
case,  no  one  can  tell  how  far  the  slander  has  produced  the  rumours ; 
and,  therefore,  the  Court,  in  Thompson  v.  Nye,  rightly  decided  that, 
where  the  defendant  has  been  proved  to  have  uttered  the  slander, 
evidence  of  subsequent  rumours  cannot  be  received.  But  the  case 
before  us  is  subject  to  a  very  different  consideration.  All  that, 
appeared  on  that  subject  was,  that  the  defendant  would  not  under- 
take to  flwear  that  he  had  not  spoken  of  the  matter  complained  of 
prior  to  the  rumours.  I  cannot  infer,  I  cannot  even  conjecture, 
from  that  statement,  that  because  the  defendant  neither  swears  he 
did  speak,  nor  will  swear  that  he  did  not  speak,  therefore  he  did 
speak  the  words  complained  of  before  those  rumours.  De  non  ap- 
parentibus  et  de  non  existentibus  eadem  est  ratio  ;  and  until  the 
defendant  was  shown  to  have  uttered  certain  defamatory  words, 
inrhich  could  have  affected  the  plaintiff's  reputation  in  the  manner 
supposed,  I  do  not  think  the  evidence  ought  to  have  been  rejected. 
1  cannot  help  saying  that,  I  think,  the  practice  is  very  much  to 
be  deprecated,  of  throwing  out  from  the  Bench  the  particular  views 
of  individual  Judges,  not  intended  to  be  either  decisions,  or  reasons 
for  decisions,  and  calculated,  by  suggesting  doubts  which  are  not 
intended  to  be  resolved,  to  create  uncertainty  in  the  law.  To  such 
expressions,  I  own,  and  I  say 'it  with  all  possible  respect,  I  am 
disposed  to  pay  very  little  regard;  especially  when  I  find  one  of 
those  Judges  saying,  *'  On  the  general  point  I  give  no  opinion  "  (a) ; 
and  another,  *'I  will  go  only  so  far  as  to  say  that  I  do  not 
<'  wish  it  to  be  supposed  that  I  am  in  favour  of  allowing  the 
**  question  to  be  put,  even  in  its  most  limited  form ;  my  present 
'*  impression  is  against  doing  so ;  **  and  another,  'Mt  is  not  neces- 
"  sary  to  give  any  opinion  as  to  the  admissibility  of  the  question 
in  a  qualified  fond.''  Such  is  the  opinion  which  I  entertain  on 
this  part  of  the  case  now  before  us.  It  involves  a  question  of  much 
practical  importance  in  actions  for  libel  and  slander. 

The  other  piece  of  evidence  on  which  a  controversy  arose  may  not, 


(o)  16  Q.  B.  ISO. 
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T.  T.  I860,  perhaps,  be  quite  80  important ;  but  it,  too,  invoWes  a  question  wbia 
JEiSCchigqu€r» 

must  frequently  arise,  and  will  be  often  material.    It  was  pnpcaed 

to  prove,  on  the  part  of  the  defendant,  that  it  was  his  datj,  u 
an  officer,  to  make  to  Captain  Dunn  the  statement  complained  ot 
This  evidence  was  rejected  at  the  trial.  The  fact  that  it  n 
the  duty  of  the  defendant  to  make  the  communication  wa«,  in  dj 
opinion,  in  this  case  a  most  material  circumstance  to  diminisli,  if 
not  to  remove,  the  inference  of  malice.  Proof  of  the  non-exisiatt 
of  malice  in  fact  constitutes  no  defence  against  the  legal  presoap- 
tion  of  malice  attached  to  the  uttering  of  slander.  The  alandeiw 
words  being  proved,  the  malice  is  presumed,  and  the  defendant  k 
liable  for  some  damages  unless  he  makes  a  full  defence,  as  bj  sbor* 
ing  that  the  slander  was  uttered  on  a  privileged  occasion,  or  br 
justifying  the  words,  on  the  ground  that  they  were  true.  Bat  proof, 
falling  short  of  either  of  those  defences,  may  be  given,  and  ma; 
be  most  important,  with  a  view  to  the  amount  of  the  damages, 
by  diminishing  the  grounds  for  imputing  malignity :  and  with  tiif 
view,  it  appears  to  me  that  evidence  is  admissible  to  show  that 
the  slander  was  uttered  under  circumstances  under  which,  if  t 
proper  time  or  place  had  been  selected,  it  would  have  been  tk 
duty  of  the  defendant  to  have  spoken  the  words.  I  do  not  oonem 
in  the  opinion  that  this  mere  proof  of  duty  would  have  amoonted 
to  a  defence  of  privilege,  and  that  it  was  therefore  properlj  rejected 
since  the  privilege  might  have  been  pleaded,  and  since  there  va^ 
no  issue  on  a  defence  of  privilege  on  the  record  at  the  trial  Ii 
would  be  necessary,  in  addition  to  the  proof  of  doty,  that  the  occa- 
sion, as  to  the  time,  the  place  and  the  persons  present,  was  ooe 
which  warranted,  when  the  words  were  spoken,  the  performaoff 
of  that  duty.  It  would  appeur  to  me  that  the  circamstaDce  of 
bystanders  being  present  was  evidence  of  malice,  to  some  exteot, 
and  would  show  that  the  proof  of  duty  would  not  constitate  a  jasti* 
fication ;  and  this  would  be  one  ground  for  admitting  the  evidence)  m 
reduction  of  damages.  It  has  been  said,  and  very  trolj,  that  tbe 
mere  fact  of  other  persons  being  present  would  not,  of  itself,  take 
away  privilege.      That  is  laid  down  in  Tooffood  v.  Sji^frmg(fi\^ 

(a)  1  Cr.,  II.  A  B.  181. 
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Tayhr  y.  Hawkins  (a).    But  the  meaning  of  what  is  said  by  Baron  T.  T.  I860. 

EjeehMpietm 
Parke  and  Mr.  Justice  Patteson  in  those  cases  is,  that  it  does  not 

necessarify  take  away  the  privilege,  that  a  third  person  should  be 
present ;  and  I  can  imagine  circumstances  in  which  the  fact  of  a 
third  person  being  present  would  not  be  merely  evidence  of  malice, 
but  would,  in  itself,  take  away  the  privilege.  Suppose  the  words 
here  charged  had  been  uttered  at  a  crowded  mess,  the  defendant 
being  at  one  end  of  the  table,  and  the  plaintiff  at  the  other,  I  would 
hold  that,  quite  irrespective  of  any  express  malice,  the  selection 
of  such  a  place  and  such  an  occasion  would,  as  a  matter  of  law, 
take  away  the  privilege.    It  would  not  be  a  proper  occasion  for 

exercising  it If  that  be  so,  the  statement  of  duty  would 

not,  in  itself,  and  irrespective  of  other  circumstances,  amount  to 
justification,  and  the  evidence  ought  not  to  have  been  rejected  on 
that  ground.  I  therefore  think  this  evidence  receivable  in  mitiga- 
tion of  damages.  For  these  reasons,  I  am  obliged  to  dissent  from 
the  views  of  my  Brethren,  and  to  hold  that  there  ought  to  be  a 
new  trial.  The  majority  of  the  Court  being  of  a  different  opinion, 
the  cause  shown  against  the  conditional  order  must  be  allowed. 

(a)  16Q.B.806. 


M.  T.  1860. 
THE  ATTORNEY-GENERAL  v.  LORD  LORTON.*         S^T.^m. 

Fei  9- 

Infobmation  by  the  Attorney-General,  in  Equity,  stating,  so  far  as  A  tetutor  de. 

yiaed  certain 
is  material,  as  follows  :^-The  object  of  this  information  is  to  obtain  estates   to  A 

for   life,    with 
payment  of  the  duty  which  has  become  payable  to  Her  Majesty,  remainder  to 

hiB  first  and 
other  sons  in  tail  male.  In  the  year  18*27f  A  and  the  defendant,  his  eldest  son, 
joined  in  barring  the  entail  of  the  devised  lands  ;  and  by  the  deed  leading  the  nses 
of  the  recoTery,  dated  the  17th  of  Jannaiy  1827,  the  lands,  including  some  lands 
the  absolute  property  of  A,  were  limited  to  A  for  life,  remainder  to  the  defendant 
for  life,  remainder  to  his  first  and  other  sons  in  tail.  Power  was  giren  to  the  defend- 
ant, with  A's  consent,  to  charge  the  lands  with  pin-money,  a  jointure  and  portions ; 

*  Before  Pigot,  C.  B.,  and  FiTSoaaALD  and  Uughbs,  BB. 
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M.  T.  I860,  in  respect  of  the  suocessioD  of  the  above-named  Robert  Mscoqe; 
Lorton  (the  defendant)  to  certain  real  and  leasehold  propem. 
formerly  belonging  to  hia  mother'a  great-grand-uncle,  Eobs: 
Gutts  Harman,  the  defendant's  father's  father*  Robert  Earl  £ 
Kingston,  and  the  defendant's  father,  Robert  Edward  Y'vsoom 
Lorton.  The  said  Robert  Gutts  Harman  was  the  brother  d 
Wentworth  Harman,  whose  daughter,  Anne  Harman,  marTie<l  ^ 
Laurence  Parsons;  and  one  of  the  issue  of  that  marriage  wa^ 
Laurence  Viscount  Ozmanstown,  who  married  Jane  King,  daugbtt? 
«  of  Edward  Earl  of  Kingston,  and  had  issue,  an  only  daughter, 
Frances  Harman  Parsons,  who  married  the  said  Robert  Edrai 
Yiscount  Lorton ;  and  the  defendant  is  the  eldest  son  of  the  si  1 
Frances  Harman  Parsons  and  the  said  Robert  Edward  Yucoant 
Lorton.  The  said  Robert  Gutts  Harman  was,  at  the  time  : 
making  his  will,  and  of  his  death,  absolutely  seised  for  an  est&ie 
of  inheritance  in  fee-simple  of  certain  real  property,  such  as  h 
the  Succession  Duty  Act  1853  is  mentioned ;  that  is  to  say,  ceruir 
messuages,  lands  and  hereditaments,  in  the  Queen's  CooDty ;  ui 
by  his  will,  dated  the  27th  day  of  April  1782,  he  deyised  aid 
lands  to  trustees,  to  the  use  of  the  said  Frances  Harman  Tumts, 
daughter  of  the  said  Laurence  Lord  Oxmantown,  and  mother  ei 


and  a  joint  power  of  rerocation  and  new  appointment  was  given  to  A  and  the 
defendant. 

On  the  1st  of  December  1829,  the  defendant,  by  hia  marriage  settlement,  exer- 
cised, with  A's  consent,  the  power  in  the  deed  of  1827 ;  and,  by  subsequent  deeds, 
A  and  the  defendant,  in  pursuance  of  their  joint  power  of  reyocation  and  new 
appointment,  created  further  charges  on  the  lands ;  and  by  a  deed,  dated  the  15th 
of  July  1854,  executed  on  the  marriage  of  B,  the  eldest  son  of  the  defendant,  they 
reyoked  all  the  preyions  uses,  and,  subject  to  the  incumbrances  already  created,  and 
to  an  annuity  then  granted  to  B,  they  conveyed  the  estates,  and  certain  leaseholds, 
the  property  of  A,  to  the  use  of  A  for  life,  remainder  to  the  defendant  for  life, 
remainder  to  B  for  life,  remainder  to  his  first  and  other  sons  in  tail.  Pin>money 
for  B's  wife,  and  portions  for  his  children,  were  also  charged  on  the  lands. 

On  the  19th  of  Noyember  1854,  A  died,  and  the  defendant  (the  saocessor)  claimed 
to  be  entitled,  as  against  the  dut^  payable  on  his  succession,  to  an  allowance,  under 
section  34  of  the  Succession  Duties  Act  1853,  for  the  incumbrances  charged  by  him- 
self and  A,  under  the  proyisions  of  the  indenture  of  the  1 7th  of  January  1827>  and 
the  subsequent  deeds. — Held,  that  the  defendant  was  not  entitled  to  such  allowance; 
that  these  incumbrances  were  "  created  or  incurred  by  the  successor,"  within  the 
meanfaig  of  the  34th  section  of  the  Succession  Duty  Act  1853;  and  further,  that 
they  were  "not  made  in  execution  of  a  prior  special  power  of  appointment  '*  within 
that  section. 

Held  aho,  that  the  defendant  was  not  entitled  to  any  allowance  for  income-tax, 
insurances  against  fire,  or  agent's  fees. 

The  jurisdiction  of  this  Court,  as  a  Court  of  Beyenue,  to  entertain  an  informa- 
tion at  its  Equity  side,  is  not  taken  away  by  the  13  &  14  Vie.,  c.  51. 
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the  defendant,  at  her  age  of  tweDty-one»  for  life,  with  remainder  M.  T.  I860, 
to  her  first  and  other  sons  in  tail  male,  with  divers  remainders      ^ ^!LS 


over. 

Robert  Earl  of  Kingston  was,  at  the  time  of  making  his  will, 
and  at  his  death,  seised  for  an  estate  of  inheritance  in  fee-simple 
of  certain  real  property,  such  as  in  the  Succession  Duty  Act  1853 
is  mentioned;  that  is  to  say,  certain  lands  situate  in  the  counties 
of  Roscommon  and  Sligo  ;  and  by  his  will,  dated  the  1st  o^  January 
1798,  he  devised  said  lands  to  the  use  of  Robert  Edward  Sling, 
afterwards  Viscount  Lorton,  second  son  of  the  said  testator,  for 
life,  with  remainder  to  his  first  and  other  sons  in  tail  male,  with 
divers  remainders  over. 

On  the  7th  of  December  1799,  Robert  Edward  Viscount  Liorton 
intermarried  with  Frances  Harman  Parsons,  and  by  his  marriage 
settlement  he  charged  the  Roscomm^on  and  Sligo  estates  with  a 
jointure  and  portions  for  younger  children,' under  the  powers  con- 
tained in  the  will  of  Robert  Earl  of  Kingston ;  and  there  was  issue 
of  the  marriage,  the  defendant  (the  eldest  son)  and  other  children. 
In  the  year  1825,  the  defendant  attaiqed  his  age  of  twenty-one 
years;  and,  on  the  17th  of  January  1827»  a  deed  was  executed, 
for  the  purpose  of  re-settling  the  estates,  whereby,  after  reciting 
that  it  was  considered  expedient  to  sell  the  Queen's  County  estates, 
for  the  payment,  so  far  as  the  proceeds  would  extend,  of  the  incum- 
brances on  the  Roscommon  and  SligO  estates,  and  that  the  fee  and 
inheritance  should  be  sold,  discharged  of  the  life  estate  of  Frances 
Viscountess  Lorton,  and  that  the  Queen's  County  lands  had,  by  a 
deed  of  even  date,  been  conveyed  to  a  trustee,  that  a  recovery 
thereof  might  be  suffered,  and  the  fee  and  inheritance  vested  in 
trustees,  in  trust  for  sale,  and  that  it  had  been  agreed  that  the 
Roscommon  and  Sligo  estates,  together  with  other  lands,  stated 
to  have  been  purchased  by  Robert  Edward  Viscount  Lorton,  should 
be  conveyed  to  the  uses  thereinafter  mentioned ;  it  was  witnessed 
that  the  said  Robert  Edward  Viscount  Lorton  and  Frances  his  wife, 
and  the  defendant,  according  to  their  respective  estates,  covenanted 
to  levy  fines,  and  suffer  recoveries  of  said  lands,  to  enure,  amongst 
other  uses,  to  the  use  of  the  said  Robert  Edward  for  life,  remainder 
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M.  T.  1860.  to  the  defendant  for  life,  remainder  to  the  first  and  other  tons  cf 
^ — l.!^!!!I)  the  defendant  in  tail  male,  with  divers  remainders  over;  and  sail 
indenture  also  contained  a  proviso  and  declaration  empoweriBg  tk 
defendant  to  charge  said  estates  with  jointures  and  portioDi  for 
younger  children,  subject  to  the  charges  in  said  deed  mentiooed, 
and  to  the  debts  in  the  schedule  thereto,  and  to  a  term  of  600  job 
to  secure  annuities  to  the  defendant  and  the  said  Franoei,  and  tbe 
payment  of  the  debts  in  the  second  schedule  thereto,  amoQntiogtd 
£45,687.  Is.  5d.,  or  so  much  thereof  as  the  proceeds  of  the  Qnea'i 
County  estates  would  be  insufficient  to  pay ;  and  said  deed  also  cob* 
tained  a  power  to  the  said  Robert  Edward  and  the  defendant  to 
revoke  the  uses  thereby  declared,  and  to  limit  new  uses.  Bj  a  deed 
of  the  same  date,  the  Queen's  County  estates  were  granted  to  t 
trustee,  to  the  intent  that  a  recovery  might  be  suffered  ;  and  it  vm 
agreed  that  a  fine  should  be  levied,  to  the  use  of  trustees  for  sale,  to 
the  intent  that  they  should  sell  the  same,  and  apply  the  porchaae- 
money  in  discharge  of  the  incumbrances  affecting  tbe  Roscomon 
and  Sligo  estates,  and,  until  such  sale,  should  stand  seised  thereof  te 
the  use  of  Robert  Edward  for  life,  remainder  to  the  defendant  k 
life,  remainder  to  his  first  and  other  sons  in  tail  male,  with  dirffi 
remainders  over,  with  like  powers  of  revocation  as  in  the  foroer 
deed ;  and,  in  Michaelmas  Term  I827i  fines  and  reooveriei  ven 
duly  levied  and  suffered,  to  the  uses  declared  by  said  two  deedi 
^  On  the  1st  of  December  1829)  on  the  occasion  of  his  marriage, 
the  defendant,  with  the  consent  of  his  father,  charged  the  Boacos- 
mon  and  Sligo  estates  with  a  jointure  and  portions  for  yooogei 
children,  subject  to  the  jointure  and  charges  created  by  the  deedicK' 
1799  and  1827,  and  limited  a  term  of  800  yeara  to  tmsteei,  ^ 
securing  same.  The  said  marriage  took  effect,  and  there  was  iflsm 
thereof,  Robert  Edward  King,  the  eldest  son,  and  other  ehildrea 
On  the  10th  of  September  1840,  a  disentailing  deed  was  exeeoted,€t 
lands  called  the  Templevany  estates  in  the  county  of  Sligts  derisad 
to  the  said  Robert  Edward  and  the  defendant,  by  the  will  of  Roben 
Earl  of  Kingston ;  and  said  lands  were  conveyed  to  such  uses  as  the 
said  Robert  Edward  and  the  defendant  should  jointly  appoint,  ui 
in  default  of  appointment,  to  the  use  of  Robert  Edward  for  ^ 


COMMON  LAW  REPORTS. 


433 


ATTOBWET- 
OBNSRAL 

V, 
LOBTON. 


remainder  to  the  defendant  in  fee ;  and  bj  another  indentnre  of  M.  T.  I860, 
equal  date,  containing  a  power  of  revocation  to  the  said  Robert     > — -lyzLj 
Edward  Viscount  Lorton  and  the  defendant,  certain  terms  of  years 
in  said  lands  were  limited  to  trustees,  to  secure  the  payment  of  cer- 
tain mortgages,  charges  and  incumbrances,  mentioned  in  the  schedule 
thereto. 

On  the  15th  of  July  1854,  on  the  intermarriage  of  Robert 
Edward  King,  the  defendant's  eldest  son,  an  indenture  was  exe« 
cuted,  whereby  the  said  Robert  Edward  Viscount  Lorton  and  the 
defendant  revoked  all  uses  and  trusts  declared  of  the  said  several 
lands,  except  the  trust  terms  created  by  the  settlements  of  the  17th 
of  January  1827,  1st  of  December  1829,  and  10th  of  September 
1840,  and  the  mortgages  charged  by  them  in  pursuance  of  the 
powers  contained  therein ;  and,  subject  thereto,  the  said  Robert 
Edward  Viscount  Lorton,  and  the  defendant,  granted  said  lands, 
and  also  other  lands,  purchased  by  the  said  Robert  Edward  Vis- 
count Lorton,  to  trustees,  upon  trust  to  sell  the  same,  or  any  part 
thereof  (except  as  therein  excepted),  if  the  trustees  should  think  fit, 
for  payment  of  the  incumbrances ;  and  until  said  sale,  or  after  same, 
as  to  the  part  remaining  unsold,  subject  as  aforesaid,  to  the  use  of 
trustees  therein  named,  in  trust  to  pay  to  Robert  Edward  King, 
during  the  joint  lives  of  him  and  the  defendant  and  Robert  Edward 
Viscount  Lorton,  an  annuity  of  £1000,  and,  after  the  decease  of 
either  the  said  Robert  Edward  Viscount  Lprton,  or  the  defendant, 
to  pay,  during  the  life  of  the  said  Robert  Edward  King,  and  the 
survivor  of  the  said  Robert  Edward,  and  the  defendant,  an  annuity 
of  £2500,  and,  subject  thereto,  to  the  use  of  Robert  Edward  Vis- 
count Lorton  for  life,  remainder  to  the  defendant  for  life,  remainder 
to  Robert  Edward  King  for  life,  remainder  to  his  first  and  other 
sons  in  tail^  male,  with  divers  remainders  over ;  and  said  deed  also 
contained  an  assignment  of  certain  leaseholds,  the  property  of  the 
aaid  Robert  Edward  Viscount  Lorton,  called  the  Carlingford  estate, 
to  be  held  upon  the  same  trusts ;  and  certain  terms  of  years  were 
thereby  limited  for  the  securing  of  pin-money  to  the  wife  of  the  said 
Robert  Edward  King,  and   annuities,  and  portions   for  younger 

children ;  and  a  schedule  was  thereto  annexed,  containing  a  list  of 
VOL.  11.  55  L 
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M.  T.  I860,  all  iDCumbranceA  at  that  time  affecting  the  lands,  except  Unk  ps: 
off  by  and  vested  in  Robert  Edward  Viaconnt  Lorton,  amoiiotiii«'« 
£152,447.  78.  9id.,  those  paid  off  amounting  to  £31,248. 12s.  4(1 

Afterwards,  and  daring  the  continuance  of  the  said  di^wfitioasd: 
the  said  real  and  leasehold  property,  and  on  the  19th  of  Noreabe: 
1864,  the  said  Robert  Edward  Viscount  Lorton  died,  after  the  Sk- 
cession  Duty  Act  1853  came  into  operation,  and  thereupon  tb 
defendant  succeeded  to  the  property,  as  tenant  for  life,  by  raivt  d 
the  dispositions  thereof. 

The  information  then  charged  that  duty  was  payable  bj  tk 
defendant  in  respect  of  his  sucoession  to  the  Queen's  County  oxha 
devised  by  the  will  of  Robert  Cutts  Harman,  at  the  rate  of  £3  pa 
cent. ;  and  in  respect  of  all  the  other  property,  a  duty  at  the  nteof 
£1  per  cent. ;  and  that  the  defendant  claimed,  as  against  vajivsf 
payable  by  him,  an  allowance  for  certain  incvmbrances  affecdBgtk 
lands,  income-tax,  insurances,  agents' fees  and  other  matters,  tk 
particulars  of  which  were  required  by  the  interrogating  part  of  tb 
information  to  be  set  forth  by  the  defendant. 

Prayer,  inter  tUia,  that  it  may  be  declared  that  the  defenditi 
Robert  Viscount  Lorton  is  chargeable  with  duty,  at  the  rate  of  £3 
per  cent.,  or  at  some  other  rate,  in  respect  of  his  succession  to  tk 
property  in  the  Queen's  County,  or  elsewhere,  deyiaed  bythewii 
of  Robert  Cutts  Harman,  and  with  duty,  at  the  rale  of  £1  per  eeit. 
or  some  other  rate,  in  respect  of  his  succession  to  the  piopertf  in  Ros- 
common and  Sligo,  devised  by  the  will  of  Robert  Sari  of  Kin^ 
and  also  with  duty,  at  the  rate  of  £1  per  ceQt,  in  respect  of  liin^ 
cession  to  the  real  and  leasehold  properties  purchased  byBoben 
Edward  Viscount  Lorton,  and  that  the  amount  of  said  dntysaj^ 
ascertained. 

The  defendant,  by  his  answer,  admitted  the  pedigree,  as  stated  ii 
the  infcnmation,  and  the  will  of  Robert  Cutts  Harman. 

He  further  admitted  the  will  of  Robert  Earl  of  Kingston,  aodiet 
forth  certain  powers  therein  contained,  empowering  the  said  fioben 
Edward  Viscount  Lorton  to  charge  the  said  estates  with  toy  sod 
not  exceeding  the  annual  sum  of  £1200,  as  a  jointure  fbrtfj 
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mroman  he  might  marry,  and  with  any  sum  or  sums  not  exceeding  M.  T.  I860* 
the  sum  of  £20,000,  for  the  portions  of  his  younger  children. 

That,  at  the  time  of  the  death  of  the  said  Robert  Earl  of 
Kingston,  the  said  estates  devised  by  his  said  will  were  subject  to 
certain  debts,  charges  and  incumbrances  affecting  the  same,  and 
amounting  to  £106,345. 

That  by  the  settlement  of  the  7th  of  December  1799,  the  said 
Robert  Edward  Viscount  Lorton,  in  exercise  of  the  powers  contained 
in  the  will  of  Robert  Earl  of  Kingston,  charged  the  Roscommon  and 
Sligo  estates  with  the  sum  of  £10,000,  as  portions  for  his  younger 
children,  and  limited  to  trustees  a  term  of  500  years,  upon  trusts 
for  the  raising  of  such  sum,  after  the  death  of  Robert  Edward  Yis- 
couot  Lorton,  or,  in  his  lifetime,  with  his  consent ;  and,  by  said 
indenture,  the  said  Robert  Edward  Viscount  Lorton  coTenanted  to 
pay  off  certain  debts  affecting  the  Rosoommon  and  Sligo  estates,  to 
the  amount  of  £30,000. 

That  by  indenture,  dated  the  2nd  of  April  1812,  the  said  Robert 
£dward  Viscount  Lorton,  in  further  exercise  of  the  powers  con- 
tained in  Lord  Kingston's  will,  charged  the  Roscommon  and  Sligo 
estates  with  the  further  sum  of  £10,000,  as  further  portions  for  his 
younger  childnn ;  and  that  there  was  issue  of  the  marriage,  the  de- 
fendant and  six  younger  children,  two  of  whom  died  infants  and 
unmarried ;  and  that  the  said  Robert  Edward  Viscount  Lorton,  by 
three  deeds  therein  mentioned,  appointed  this  sum  of  £20,000 
among  his  younger  children.  ^ 

That,  admitting  the  execution  of  the  two  indentures  of  the  ITth 
of  January  1827,  the  said  Robert  Edward  Viscount  Lorton  had, 
previous  to  the  execution  thereof,  paid  off  incumbrances  affecting 
the  Roscommon  and  Sligo  estates,  to  the  amount  of  £62,658,  being 
£32,658  over  the  sum  which  he  had  covenanted  to  pay  off  by  the 
deed  of  the  7th  of  December  1799- 

That  by  the  indenture  of  the  1st  of  December  1829,  executed  on 
defendant's  marriage,  defendant,  with  the  consent  of  the  said  Robert 
Edward  Viscount  Lorton,  charged  the  Roscommon  and  Sligo  estates 
with  the  payment  of  the  annual  sum  of  £500,  by  way  of  pin-money. 


436 


COMMON  LAW  REPORTS. 


ATTORNBT- 
GBNSBAL 

V. 
LORTON. 


M.  T.  1860.  and  also  with  a  jointure  for  his  intended  wife,  Anne  Gore  Bootk, 
who  was  Still  living. 

That  by  indenture,  dated  the  Uth  daj  of  March  1839,  the  cos- 
mittees  of  the  estate  of  George  Earl  of  Kingston,  a  lanatic,  in  pv- 
suance  of  a  decree  of  the  Court  of  Chancery,  oonvejed  to  the  a^ 
Robert  £d?rard  Viscount  Lorton,  and  the  defendant,  their  hein  ui 
assigns,  certain  estates  in  the  county  of  Sligo,  to  hold  acecnrdiiis  ift 
the  limitations  contained  in  the  will  of  Robert  Earl  of  Kingston. 

That,  admitting  the  execution  of  the  two  indentares  of  the  lOdi 
of  September  1840,  by  the  second  of  said  indentures  the  esUieiis 
the  county  of  Sligo,  conveyed  by  the  deed  of  the  11th  of  Maid 
18399  ^^^  pu^  ^^  settlement,  together  with  other  estates,  of  wfajd: 
the  siud  Robert  Edward  Viscount  Lorton  was  then  seised  in  fee,  or 
in  perpetuity ;  and  that  in  said  indenture  was  also  contained  a  power 
to  Robert  Edward  Viscount  Lorton,  and  the  defendant^  at  any  ti» 
during  their  joint  lives,  to  revoke  the  same,  and  to  limit  new  uses. 

That  by  indenture,  dated  the  3rd  day  of  January  1860,  the  n&l 
Robert  Edward  Viscount  Lorton,  and  the  defendant,  revoked  tb 
uses  and  trusts  in  the  former  deeds,  save  the  trust  terms  created  by  the 
indentures  of  the  17th  of  January  182^,  and  Ist  of  December  16S9. 
and  10th  of  September  1840,  and  the  trusts  thereof,  and  limited  tk 
Queen's  County  and  Sligo  and  Roscommon  estates,  and  the  otba 
lands  comprised  in  the  former  deeds,  subject  to  said  trust  tou 
and  the  annuities,  jointures,  charges  and  incumbrances  hy  said  desis 
secured,  and  subject  also  to  the  several  incumbrances  ehaiffl 
thereon,  by  virtue  of  the  powers  vested  in  said  Robert  Edward  Ts- 
count  Lorton,  and  this  defendant,  to  the  uses  thereby  declared ;  aoi 
amongst  others,  upon  trust  for  sale  for  payment  of  the  incnmbruce! 
mentioned,  and  every  other  incumbrance  which  might  thereafter  k 
charged  on  the  said  lands,  by  virtue  of  the  powers  in  said  indatot 
reserved  to  the  said  Robert  £!dward  Viscount  Lorton,  and  this  de- 
fendant, and  a  joint  power  was  reserved  to  them  to  revoke  the  uses, 
and  declare  new  ones. 

That  by  the  indenture  of  the  15th  of  July  1854,  stated  in  tk 
information,  the  said  Robert  Edward  Viscount  Lorton,  and  tk 
defendant,  revoked  the  uses  of  the  indenture  of  the  3rd  of  Jsnnarj 
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1850,  and  all  former  deeds^saye  the  several  trust  terms  created  by  M.  T.  I860, 
the  indentures  of  the  17th  of  January  1827,  Ist  of  December  1JB29,         ^  ^'"*^' 
and  10th  of  September  1840,  and  the  several  incumbrances  created 
by  the  said  Robert  Edward  and  the  defendant ;  and  said  Robert 
£dward  and  the  defendant  appointed  all  the  lands  to  trustees,  upon 
trust,  in  manner  therein  mentioned,  to  sell  and  dispose  of  all  or  any 
portion  of  the  said  lands,  and  to  apply  the  proceeds  in  discharge  of 
the  debts  mentioned  in  the  schedules,  and,  until  such  sale,  to  stand 
seised  thereof,  to  the  use  of  the  said  Robert  Edward  for  life,  remain- 
der to  the  defendant  for  life,  remainder  to  Robert  Edward  King  for 
life,  remainder,  subject  to  a  jointure  for  Augusta  Chichester,  and 
terms  of  years  for  securing  same,  to  the  first  and  other  sons  of  Robert 
Edward  King  and  Augusta  Chichester,  in  tail  male,  with  divers 
remainders  over;  and  said  lands  were  thereby  charged  with  the 
annuity  to  Robert  Edward  King,  in  the  information  set  forth,  and 
an  annuity  of  £250,  by  way  of  pin-money,  for  Augusta  Chichester, 
payable  during  the  joint  lives  of  said  Robert  Edward  King,  Augusta 
Chichester  and  defendant. 

That  in  April  1856,  a  petition  was  filed  in  the  Court  of  Chan- 
cery in  Ireland,  by  the  Hon.  Laurence  Harman  King  Harman,  as 
administrator  of  Robert  Edward  Viscount  Lorton,  against  the  de- 
fendant and  Robert  King  and  others ;  and  that  the  matter  of  said 
petition  was  referred  to  Edward  Litton,  Esq.,  and  an  account  taken 
of  charges  and  incumbrances ;  and  that,  on  the  4th  day  of  June  1859, 
a  decretal  order  was  made  in  said  matter,  whereby  it  was  declared 
that  the  principal  sum  of  £31,248.  12s«  4d.  was  well  charged  on  the 
lands  in  the  petition  mentioned,  and  which  were  the  several  lands 
comprised  in  the  settlement  of  the  15th  of  July  1854,  and  in  the 
first,  second,  third  and  fourth  schedules  to  said  answer,  with  interest 
thereon,  from  the  19th  day  of  November  1854  ;  and  it  was  further 
declared,  that  the  said  lands  were  subject  to  the  several  charges  and 
incumbrances  set  forth  in  the  second  schedule  to  said  order,  and  which 
comprised  all  the  incumbrances  set  forth  in  the  first  schedule  to  said 
indenture  of  the  15th  day  of  July  1854 ;  and  it  was  further  ordered, 
that  the  assets  of  said  Robert  Edward  Viscount  Lorton  were  liable 
for  £923.  Is.  6d.,  the  amount  of  a  judgment  of  Michaelmas  Term 
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GBKBRAL  ^^^^^^  ^  ^^^  ^^^  payment  of  the  said  demands,  snbject  to  the  rm- 
V-  charges  in  the  second  schedule  to  said  order  mentioned. 

That  said  order  was,  on  the  9th  of  December  1869,  v&ned,oe 
appeal,  by  a  declaration  that  the  assets  of  Robert  Edward  Viscout 
Lorlon  were  primarily  liable  to  pay  the  several  judgment  debts  u 
the  schedule  thereto  annexed,  with  interest  thereon,  from  the  1^ 
day  of  November  1854,  until  paid,  and  the  interest  from  said  diK 
on  the  judgment  for  £923.  Is.  6d.,  and  that  the  petitioner  should 
give  credit  to  the  defendant  for  all  interest  paid  by  him  on  foot  of  ill 
said  judgments  since  the  19th  of  November  1864. 

That  the  principal  sum  thereby  directed  to  be  primarily  ptid  oat 
of  the  assets  of  Jtobert  Edward  Viscount  Lorton  amoanted  to 
£6815.  78.  6d. 

That  Frances  Harman  Parsons,  the  mother  of  the  defendant^  dkd 
on  the  7th  of  October  1841,  before  the  Succession  Duty  Act  IdSI 
came  into  operation ;  and  defendant  submitted  that  he  was  wa 
chargeable  with  any  duty  upon  the  succession  to  the  Qneen'i 
County  estates,  upon  the  death  of  Robert  Edward  Yiscoant  Lor- 
ton, and  that  his  succession  to  said  estates  was  under  a  dispositios 
or  dispositions  made  by  himself^  in  pursuance  of  the  provisioosof  the 
deed  of  17th  of  January  18279  and  the  powers  therein  contained ;  iffii 
that,  at  the  time  of  making  such  disposition,  defendant  was  entitkd 
to  said  estates  expectantly  on  the  death  of  his  mother,  who  died 
before  the  Act  came  into  operation ;  and  that  he  admits,  and  alwaj; 
admitted,  that  a  duty  was  payable  in  respect  of  his  succession  to  all 
the  other  estates,  at  the  rate  of  £1  per  cent.,  after  making  all  jest 
allowances. 

That  he  did  render  accounts  and  furnish  materials  for  the  pnr- 
pose  of  having  the  succession  duty  assessed  ;  and  that  he  paid  to  tbe 
Commissioners,  on  account  of  said  duty,  the  sum  of  £765.  l^  ^ 
which  he  claimed  credit ;  and  defendant  submitted  that  this  Cooii 
has  no  longer  jurisdiction  to  entertain  the  information,  and  that  ssoe 
should  be  dismissed. 

The  first  schedule  to  the  answer  set  forth  the  particato  >o^ 
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The  second  schedule  contained  the  like  of  the  Roscommon  and  ^' 
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Sligo  estates,  devised  by  the  wiU  of  Robert  Earl  of  Kingston,  and 
comprised  in  said  indenture,  amounting  to  £15,681.  6s.  4d. 

The  third  schedule  showed  the  annual  value  of  the  estates  con- 
veyed by  the  indenture  of  the  11th  of  March  1839,  comprised  in  the 
indenture  of  the  10th  of  September  1840,  amounting  to  £2049. 
158.  7d. 

The  fourth  schedule,  part  1,  contained  like  particulars  of  the 
estates  brought,  by  Robert  EdWard  Viscount  Lorton,  into  settle- 
ment, by  the  indenture  of  the  17th  of  January  1827,  which  had  a 
rental  of  £59.  13s.  lid.;  and  the  second  part  of  the  said  fourth 
schedule  contained  the  like  particulars  of  the  several  other  estates 
in  Roscommon  and  Sligo,  of  which  Robert  Edward  Viscount  Lorton 
was  seised  in  fee  or  in  perpetuity,  at  the  execution  of  the  indenture 
of  the  10th  of  September  1840 ;  and  also  of  the  Carlingford  estates, 
settled  by  the  deed  of  the  15th  of  July  1854,  which  latter  estates 
were  of  the  annual  value  of  £407*  8s.  lOd. 

The  sixth  part  of  the  fifth  schedule  contained  the  particulars  of 
the  incumbrances,  by  way  of  mortgage,  charged  upon  the  estates 
by  the  said  Robert  Edward  Viscount  Lorton  and  defendant  jointly, 
in  exercise  of  the  powers  of  revocation  and  appointment  contained 
in  the  indentures  of  17th  of  January  1827,  10th  of  September  1840, 
and  3rd  of  January  1850;  and  furthet  charged  thereon  by  the 
indenture  of  the  15th  of  July  1854,  and  the  trusts  thereof;  and 
defendant  claimed  to  be  entitled  to  an  allowance  for  all  these  incum- 
brances, which  amounted  to  £62,357*  13s.  10^.  It  was  upon  this 
claim,  and  also  upon  the  claim  for  an  allowance  in  respect  of  other 
incumbrances  mentioned  in  schedule  6,  created  by  virtue  of  the  like 
powers,  and  consisting  of  an  annuity  to  the  defendant's  son,  and 
another  annuity,  by  way  of  pin-money,  to  Lady  Lorton,  together 
with  other  small  annuities,  that  the  main  question  arose. 

The  sixth  schedule  set  forth  an  account  of  annuities,  taxes, 
income-tax,  fire  insurance  and  other  outgoings,  in  respect  of  which 
the  defendant  claimed  to  be  entitled  to  an  allowance. 
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The  AUanuy-General  (R.  Deasj),  with  him  the  Solidiar-Gm- 
rai  (T.  aHagan),  F^Macdanogh,  J.  Brooke  and  B.  JM,  for  tk 
Crown. 

The  defendant  denies  the  jurisdiction  of  this  Coart  to  enfierUa 
the  present  suit;  but  it  has  been  decided  in  England  that  this 
branch  of  equitable  jurisdiction  was  not  taken  away  from  tk 
English  Court  of  Exchequer  by  the  6  Vie.^  c.  S  (correspoDdJo* 
with  the  18  &  14  Vie^  c.  61,  relating  to  the  Irish  Excheqoer): 
Attorney-General  v.  Hailing  {a).  The  other  <H>ntroTerted  qno- 
tions  will  be  the  allowances  to  which  the  defendant  is  entity 
in  respect  of  the  incumbrances  on  the  Sligo  and  Boscommg. 
estates,  as  against  the  duty  chargeable  upon  the  property.  W( 
admit  the  case  made  by  their  answer  to  the  claim  for  snocessiaii 
duty  on  the  Queen's  County  estates ;  we  also  admit  that  the 
defendant  is  entitled  to  allowance  in  respect  of  all  incnmbrance 
created  by  Robert  late  Earl  of  Kingston,  or  created  under  povos 
contained  in  Lord  Kingston's  will ;  but  we  deny  that  he  is  entitlai 
to  any  deduction  in  respect  of  incumbrances  created  by  himseK, 
or  created  by  him  jointly  with  his  father,  under  powers  coDtaioed 
in  the  deeds  of  the  17th  of  January  1827,  3rd  of  January  185l\ 
or  15th  of  July  1854.  At  the  date  of  the  execution  of  the  fim 
of  those  deeds,  the  17th  of  January  1827,  the  defendant  ms 
tenant  in  tail  in  remainder  of  all  the  estates — of  the  Qoeen's 
County  estates  upon  the  death  of  his  mother,  and  of  the  Bos- 
common  and  Sligo  estates  on  the  death  of  his  father.  The  thk 
to  the  first  was  derived  under  the  will  of  Robert  Catts  Hit- 
man,  of  the  27th  of  April  1782,  and  to  the  latter  under  tfae 
will  of  Robert  late  Earl  of  Kingston,  dated  the  Ist  of  Jana«7 
1798.  Upon  the  17th  of  January  1827,  the  defendant  ykad 
with  his  father  and  mother  in  two  deeds,  barring  the  entail  ot 
all  those  properties,  and  re-setding  them  to  the  nses  stated  i& 
the  pleadings,  and  reserving  powers  to  the  defendant  and  luj 
father,  and  to  the  defendant,  in  exercise  of  which  the  incumbraoeei 
in  respect  of  which  allowances  are  claimed  were  created.  Tbe 
nature  and  extent  of  the  incumbrances  are  admitted.    The  qoestioD 

(a)  15M.&W.e87. 
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depends  upon  the  34th  section  of  the  Succession  Duty  Act  1853  M.  T.  I860* 
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(17  &  18  Fic,  c.  61,  which  enacts  that,  '•  In  estimating  the  value  of     -« — — -^ 
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*^  a  succession,  no  allowance  shall  be  made  in  respect  of  any  incum-     qei^ehal 

'^  brance  thereon  created  or  incurred  by  the  successor,  not  made  in  v* 

**  execution  of  a  prior  special  i>ower  of  appointment ;  but  an  allow- 

'*  ance  shall  be  made  in  respect  of  all  other  incumbrances,  and  also 

**  in  respect  of  any  moneys  which  the  successor  may,  previously  to 

*<  his  possession,  have  laid  out  in  the  substantial  repairs  or  perma- 

*'nent  ioSprovement  of  real  property  comprised  in  his  succession; 

'*  provided  that,  upon  any  successor  becoming  entitled  to  real  pro^ 

"  perty,  subject  to  any  prior  principal  charge,  an  allowance  shall  be 

'^  made  to  him  in  respect  only  of  the  yearly  sums  payable  by  way  of 

*'  interest  or  otherwise  on  such  charge,  as  reducing  the  annual  value 

'*pro  tanio  of  such  real  property."  Wo  submit  that  the  incumbrances 

in  question  were  created  or  incurred  by  the  successor,  the  defendant. 

The  cases  decide  that  where  there  is  a  limitation  to  a  person  for  life, 

remainder  to  another  in  tail,  and  they  join  in  re-settling  the  estates, 

that  act  is  a  disposition  by  the  tenant  in  tail :  The  Attorney- General 

V.  Sihthorp  (a)  ;  The  Attorney' General  v.  Braybrooke  (6).     Those' 

cases  were  decided  upon  the  12th  section,  which  enacts  that  ''Where 

*'any  person  shall  take  a  succession  under  a  disposition  made  by 

**  himself,  then  if,  at  the  date  of  such  disposition,  he  shall  have  been 

"  entitled  to  the  property  comprised  in  the  succession  expectantly  on 

'^the  death  of  any  person  dying  after  the  time  appointed  for  the 

"  commencement  of  this  Act,  and  such  person  shall  have  died  during 

'*  the  continuance  of  such  disposition,  he  shall  be  chargeable  with 

*^  duty  on  his  succession,  at  the  same  rate  as  he  would  have  been 

*' chargeable  with  if  no  such  disposition  had  been  made."      The 

Court  held  that  the  re-settlement  by  the  tenant  in  tail,  with  the 

concurrence  of  the  father,  was  a  disposition  made  by  himself.   Upon 

the  same  principle,  we  submit  that  the  incumbrances  which  are  the 

subject  of  controversy  must  be  considered  to  have  been  created  or 

incurred  by  the  successor,  because  it  was  the  deed  he  joined  in 

which  imposed  them  uppn  the  estate.  Charges  created  under  the 

power  must  be  considered  as  if  charged   by  the  instrument  con* 

(a)  3  H.  &  y.  424.  (6)  5  H.  &  N.  488. 

voL^  11.'  56  Ia 
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Exchequer, 


ATTORNBY- 
GENERAL 

V, 
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the  late  Lord  Lorton  and  the  defendant,  in  execution  of  t  pridr 
special  power  of  appointment ;  and  they  are  not,  therefore,  witbis 
the  exception  in  the  34th  section,  which  exempts  charges  '^mtdslc 
execation  of  a  prior  special  power  of  appointment."  The  power  in 
the  present  case  was  a  general  one.  The  *^  special  '*  power  no- 
tioned  in  the  34th  section  is  a  power  limited  to  a  particuUr  c!« 
of  objects — ^not  one  capable  of  being  exercised  for  the  henefiioftk;  j 
successor  himself.  It  is  impossible,  for  the  purposes  of  the  presest 
case,  to  draw  any  distinction  between  the  12th  and  34th  aectkitt; 
and  if  TAe  Aiiamej^- General  v.  SiMiorp,  and  The  Aitonu^'Gat 
ralv.  Lord  Braybrooke^  are  rightly  decided,  the  incumbraacea  ««R 
created  or  incurred  by  the  defendant.  As  to  the  allowance  claimed  (^ 
income-tax,  the  Court  has  to  decide  between  the  conflicting  deeimBJ 
of  Re  Bereefarde  Sveeeseion  (a)  and  Re  Eiwee  (6).  In  the  ivm 
of  those  cases,  this  Court  held  that  the  successor  was  entitled  to  u 
allowance  for  income-tax ;  but,  in  the  latter,  the  Court  of  Exck- 
quer  in  England  arrived  at  an  opposite  conolosion.  On  prindpie. 
it  is  submitted  that  the  English  decision  is  the  correct  one.  Iwxm- 
tax  is  not  a  permanent  tax.  It  is  not  payable  at  any  fixed  me; 
it  is  not  a  tax  npon  capital,  but  upon  the  receipt  of  the  ineoor. 
Succession  duty  is  a  charge  upon  the  land  as  it  stands,  aad  » 
the  capital.  There  is  no  reason  why  the  claim  fbr  fire  insoruK^ 
should  be  allowed.  It  is  not  a  charge  upon  the  lands  In  toy  v*j< 
and  there  is  no  obligation  to  pay  any  insurance  against-  fire.  AgeKj 
fees  are  strictly  not  claimed  by  the  answer;  but,  at  all  events, tlKj 
were  disallowed  in  Re  Bet^eeford^e  Sueoeesum  and  Re  Elwa,  Hi 
also  cited  Wileax  v.  Smith  (c),  and  The  Auarney-' General  v.  I^ 
Middieton(d). 


A.  Brewiter,  H.  Joy,  T.  Lefroy  and  C.  Sham,  for  the  defendirt 

When  the  devise  of  the  Roscommon  and  Sligo  estates  under  Lo^ 

Kingston's  will  first  took  effect  in  possession  in  Lord  Lorton,  tv 

father  of  the  defendant,  they  were  subject  to  £108,345;  ao<l  ^ 


(a)  5  Ir.  Com.  Law  Rep.  408. 
(c)  4  Drew.  40. 


ii)  3  H.  &  K.  719- 
(</)  8  H.  &  N.  125. 
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will  of  Lord  Eingsttm  gave  a  power  of  charging  £20,000  additional  M.  T.  I860; 

KxcheoueTm 
for  joanger  children,  which  was  exercised  to  the  full  extent.     Lord      < — 

ATTORNEY' 

Lorton,  on  hia  marriage  in  1799»  covenanted  to  pay  off  £30,000; 
and,  to  the  extent  of  what  he  paid  off,  the  incumhrances  must  he 
considered  as  wiped  out ;  though,  if  they  had  not  been,  they  would 
undoubtedly  have  been  a  charge  on  the  succession.  There  were 
still,  however,  heavy  charges  on  the  estates.  Under  Lord  King- 
8ton*s  will,  Lord  Lorton  was  tenant  for  life,  with  remainder  to  his 
first  and  other  sons  in  tail  male ;  and,  of  course,  if  the  title  had  con- 
tinued in  that  state,  and  if  Lord  Lorton  had  survived  the  passing 
of  the  Succesfton  Duty  Act  1853,  there  would,  upon  his  death,  have 
been  a  succession  to  his  son ;  but,  on  the  other  hand,  if  the  estates 
had  been  disposed  of  to  a  purchaser,  before  the  passing  of  the  Act, 
there  would  have  been  no  succession.  The  deeds  of  the  17th  of 
January  1827  opened  the  estate,  and  re-limited  it  to  new  uses, 
giving  to  the  father  and  son  a  joint  power  of  revocation  and  new 
appointment,  to  such  uses  as  they  should  think  fit,  subject  only  to 
the  existing  incumbrances.  By  the  settlement  of  the  1st  of  Decem- 
ber 1829,  the  power  of  revocation  was  exercised ;  and  the  defendant, 
with  his  father's  consent,  created  certain  charges — £500  for  pin- 
money,  a  jointure  for  his  wife,  and  portions  for  bis  children.  The 
Crown  insist  that  nothing  is  to  be  deducted  from  the  succession  duty 
on  account  of  any  one  of  those  charges,  but  that  the  defendant  is  to 
pay,  as  if  he  had  succeeded  to  the  property  unincumbered  with  them. 
Those  charges  w^re  not  created  under  a  power  exclusively  vested  in 
the  defendant,  but  under  one  which  he  could  not  exercise  by  him- 
self, and  which  he  did  exercise  jointly  with  his  father ;  nor  were 
they,  when  created,  debts  of  the  party*  Then  came  the  deed  of 
the  11th  .of  March  1839,  conveying,  under  a  decree  of  the  Court 
of  Chancery,  the  estates  recovered  in  the  Chancery  suit,  to  the  uses 
of  Lord  Kingston's  will,  and  the  deeds  of  the  10th  of  September 
1840,  settling  those  lands,  along  with  others,  the  property  of  Lord 
Lorton.  Those  deeds  also  reserved  a  general  power  of  revocation. 
The  deed  of  the  3rd  of  January  1850  revoked  the  uses  of  all 
the  estates  created  by  the  previous  deeds,  except  certain  of  the 
limitations,  trust  terms  and  incumbrances  specified.     The  last  deed. 
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M.  T.  1860.  was  the  deed  of  the  15th  of  Jalj  1854. 
Excheouer» 

The  first  thing  to  be  considered  is,  what  the  parties  settled  bytbe 

deeds  ?    It  was  decided  by  the  Lord  Chancellor  that  the  onljihifi! 

settled  by  them  was  the  surplus  estate,  after  taking  oat  the  wkk 

amount  secured  by  the  trust  terms  and  mortgages,  and  other  bean- 

brauces.     If  that  was  all  that  was  settled,  it  follows  thst  theoolj 

thing  to  which  the  defendant  succeeded  was  that  which  wis  tba 

settled.     The  parties  were  purchasers  of  that ;  and  alt  this  wis  done 

by  virtue  of  the  power  of  appointment  vested  not  in  ooe,  but  ii 

both,  and  which  neither  party  could  exercise  for  his  own  beoefii 

The  day  after  that  deed  was  executed,  the  trustees  might  hive  vH 

as  much  of  the  estates  as  would  have  paid  off  the  incombruees. 

and,  if  they  had  done  so,  the  consequence  would  have  been,  tbat  tbe 

successor  could  not  have  been  bound  to  pay  on  them ;  bat  bj  ro»B 

of  the  non-execution  of  the  trust,  down  to  the  death  of  Lord  Lortoo, 

it  is  said  the  defendant  must  pay  the  duty  on  that  which  goes  into 

the  pockets  of  other  people.    The  difficult  would  not  have  arises, 

if  it  had  not  occurred  to  the  Legislature  that  powers  migbt  be 

created  after  the  Act,  for  the  purpose  of  evading  duty ;  bnt  tbej^ 

not  intend  to  interfere  with  arrangements  entered  into  before  tbt 

passing  of  the  Act.     Suppose  that,  under  the  provisions  of  those 

deeds,  the  whole  income  of  the  estate  had  been  absorbed  bj  iocoD- 

brances,  would  the  Crown,  nevertheless,  be  entitled  to  doty  on  tbe 

gross  amount,  by  reason  of  acts  done  long  before  the  passing  of  tbe 

Act  ?      The  Legislature  have  made  provision  for  Ihe  case  of  a  ^' 

son  creating  incumbrances  by  his  sole  act. — [Fitzgerald,  B.  Tlie 

hardship  you  allude  to  is  the  same  in  both  cases.] — The  4th  sectioB 

makes  a  distinction  between  property  taken  under  a  general  |u*^ 

under  a  limited  power,  charging,  in  one  case,  the  donee,  and,  ii  t^ 

other,  the  appointee.      Then  comes  the  34th  section;  and,irtk 

incumbrances  since  1827  were  all  created  by  the  son,  within  ^ 

early  part  of  that  section  the  defendant  would  be  liable^  unless  (bi) 

case  ranged  within  the  exception,  *'  not  made  in  execatioa  of  a  prior 

special  power  of  appointment."     We  first  say  that  tbej  were  bo( 

created  by  the  successor ;  and,  secondly,  we  say  that,  if  thej  vo^ 

they  were  created  in  execution  of  a  "  prior  special  power."  WbsJ 
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18  that?  It  is  not  a  general  power,  nor  a  limited  one,  because  M.  T.'1860. 
'* limited"  power  is  mentioned  in  the  4th  section.  It  may  be  a 
power  special  in  the  manner  of  its  execution.  There  are  two  things 
to  be  ascertained — the  meaning  of  *'  special  **  and  of  "  prior."  The 
power  must  be  both  "special"  and  **  prior."  The  Crown  will  con- 
tend that  "  prior  "  means  "  prior  to  the  title  of  the  successor."  The 
language  of  the  section  is  ambiguous ;  but  we  say  it  is  "  prior  to  the 
Act  of  Parliament,  anj  power  to  be  hereafter  created,"  which  inter- 
pretation would  have  the  effect  of  getting  rid  of  some  difficulties,  or, 
perhaps,  **  prior  to  the  succession."  Secondly ;  the  power  must  be 
*'  special."  That  may  be  one  for  special  objects,  or  one  not  for  the 
donee's  own  benefit.  The  defendant  could  not. charge  it  for  himself; 
and  he  could  only  exercise  it  with  the  consent  of  another  party.  The 
point  is  untouched  by  authority.  Sibihorp^s  ease  has  no  bear- 
ing upon  it ;  and  The  Attomey-General  v.  Lord  Braybrooke  is 
before  the  House  of  Lords.  The  case  is  the  same  as  if  the  father 
and  son  had,  in  1827,  sold  the  estate  out  and  out,  and  then  taken  a 
re-conveyance  to  such  uses  as  they  should  jointly  appoint,  and,  in 
default  of  appointment,  to  the  father  for  life,  remainder  to  the  son 
in  tail. — [Pioot,  C.  B.  You  say  the  case  of  a  joint  power  is  differ- 
ent from  that  of  protector  and  tenant  in  tail  joining.] — We  do ;  that 
is  the  important  portion  of  this  case.  As  to  the  allowance  for  income- 
tax,  the  Court  must  choose  between  the  conflicting  decisions  oi  Re 
BtreifoT^s  Succession  and  Re  Elwes. — [This  point  was  subsequently 
abandoned  by  the  defendant] — It  is  not  by  any  means  settled  that 
the  Court  has  jurisdiction  to  entertain  a  suit  like  the  present,  since 
the  13  <&  14  Vic,  c.  61 :  Attorney -General  v.  Corporation  o/Lon^ 
don  (a).  To  enable  the  Court  to  impose  a  tax  upon  the  subject,  the 
language  of  the  Act  which  is  alleged  to  impose  it  must  be  free  from 
ambiguity. 


The  Solicitor-General^  in  reply. 

[PiGOT,  C.  B.  You  need  not  say  anything  upon  the  subject 
of  the  Court's  jurisdiction.  That  question  is  ruled  by  authority.]-^ 
The  jurisdiction  of  this  Court  is  also  expressly  recognised  in  22  &  23 

(a)  8  Bear.  270;  S.  C,  I  H.  of  L.  Cas.  440. 


M.  T;  1860. 

Excheqtier. 
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FtC4,  c.  21.,  8.  21.     Then,  the  claim  fer  allowance  in  nspeeti 
income-tax  having  been  given  up,  the  only  qaestion  is,  vbetie 
the  incnmbranoes  created  dnce  the  settlement  of  1827  areexeofuc 
from  duty  under  the  84th'  aeetion.— [Fitzobraud,  B.    Too  ktit 
two  things  to  show  ^firstlj,  that  those  incumbraiioes  were  ensK 
or  incurred  by  the  successor;  and  seeondly,  that  they  were  k 
created  under  a  prior  special  power  of  appointment]— Tbe  ir. 
proposition  is  ruled  by  The  AUamey^Oenerai  y.-S^dkatp,  Itvii 
argued  for  the  defendant  that  he  was  a  parchaaer,  hot  tki  n< 
the  contention  of  the  defendant  in  The  AUomey-Generali^M 
Brayhrooke.    Then,  as  to  the  exemption.    Assuming  the  defewk;: 
to  have  been  the  creator  of  the  power,  and  to  have  impoied  ^ 
incumbrances  under  it,  it  would  be  contrary  to  honestj  tnd  'k 
policy  of  the  Act  that  he  should  not  be  charged.     But,  on  the  otk 
hand,  if  he  took  a  succession  subject  to  an  antecedent  power,  wii 
the  creation  of  which  he  had  nothing  to  do,  and  took  nn^s 
liability  to  the  action  of  the  power  for  a  partieular  object,  not  k 
his  own  benefit,  he  should  be  relieved  ;  and 'therefore  we  tdmit  be 
entitled  to  allowance  in  respect  of  the  portions  chained  ander  ^ 
powers  in  Lord  Kingston's  will.    Force  will  thus  be  giren  to  tk 
words  **  prior  "  and  *<  special.** — [Fitzobbai.d,  B.     It  is  imposibR 
to  say  that  **  limited,"  in  the  4th  section*  means  the  sum  « 
^'speciar'  in  the  34th.    '< Limited"  may  include  *<spedsL"H 
"  prior "  had  been  omitted,  a  party  might  have  created  t  po»(t 
which  would  swamp  the  whole  succession,  and  the  Act  vob^ 
be  nullified ;  and  if  '^  special "  had  been  omitted,  the  smm 
might  have  used  the  power  for  his  own  purposes*    The  metoiBl 
of  the  word  *'  prior "  is  shown  by  the  mode  in  which  it  is  oxd 
in  the  latter  part  of  the  34th  section ;  '*  upon  any  successor  becos* 
ing  entitled  to  real  property,  subject  to  any  prior  principal  dsit^ 
There  the  priority  meant  is  evidently  a  priority  to  the  sacceasr'i 
title.     There  is  no  such  rule  as  that  the  defendant  is  entitled  to  tk 
benefit  of  any  ambiguity  in  the  language  of  the  Act :  Lord  Sali^ 
V.  The  Advocate-General  (a). 


(a)  3  Maccq.  Ap.  Cas.  659. 


COMMON  LAW  REPORTS. 


447 


PiooT,  C.  B.  H.  T.  1861. 

In  this  cade  of  The  AUamey'General  v.  Lard  Lorton,  we  do  not     v— -  ' 

think  It  necessary  to  give  our  reasons  at  length.  We  are  of  opinion 
that  the  case  is  ruled  by  The  Aitomey-General  v.  Sihthorp  (a), 
and  The  AUomey-General  v.  Lord  Braybroohe  (6) ;  and  we  give  to 
the  34th  section  the  same  construction  which  in  those  cases  was 
given  to  the  12th.  section.  We  have  drawn  up  the  minutes  of  a 
decree  on  that  basis. 


OEKEBAI* 

V. 
IX>ETON. 

Feb.  9. 


Declare  that  the  defendant  is  chargeable  with  and  liable  to 
pay  succession  duty,  at  the  rate  of  one  per  cent.,  in  respect 
of  the  lands  called  the  Rockingham,  Sligo  and  Temple- 
vaney  estates,  thQ  estates  specified  in  the  second  and  third 
schedules  to  the  defendant's  answer.  Declare  that  the 
defendant  is  not  entitled  to  any  allowance  in  respect  of  such 
succession  duty,  for  or  in  respect  of  any  incumbrance 
created  thereon,  by  any  deed  or  deeds,  instrument  or  instru- 
mentSy  executed  jointly  by  Robert  £dward  King,  Lord 
Viscount  Lorton,  deceased,  and  the  defendant,  subsequent 
,to  the  diite  of  the  deed  in  the  pleadings  mentioned,  bearing 
date  the  17th  of  January  1827,  or  by  the  defendant.  De- 
clare the  defendant  entitled  to  allowance  under  the  34  th 
section  of  the  Succession  Duty  Act  1853,  for  or  in  respect 
of  any  incumbrance  or  incumbrances  affecting  the  said  lands 
at  the  death  of  Robert,  late  Earl  of  Kingston,  or  created 
by  his  will,  or  charged  upon  said  lands,  or  any  of  them,  by 
any  deed  er  deeds  executed  in  pursuance  of  any  power 
given  or  conferred  by  the  last  will  and  testament  of  Robert, 
late  Earl  of  Kingston,  bearing  date  the  1st  of  January 
1798.  Declare  the  defendant  cMrgeable  with  and  liable  to 
pay  succession  duty,  at  the  rate  of  one  per  cent.,  in  respect 
of  the  lands  specified  in  the  fourth  sphedule  of  the  defend- 
ant's answer.  Declare  the  defendant  entitled,  in  respect 
of  such  last- mentioned  lands,  so  comprised  in  the  said 
fourth  schedule,  to  allowance  under  the  34th  section  of  the 


(a)  3  H.  «  N.  42i. 


(6)  5  H.  &  N.  488. 
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8ftid  Act,  for  and  in  respect  of  any  incumbrance  or  inos- 

brances  affecting  the  said  lands,  at  the  date  of  the  deed 

of  September  10th,  1840,  in  the  pleadings  meotioneicr 

charged  upon  the  said  last-mentioned  lands  bj  anj  deed  or 

deeds,   instrument   or  instruments,   executed  by  the  k; 

Robert  Edward  King,  Lord  Viscount   Lorton,  decevd, 

alone,   or  executed  jointly  by   the   aaid    Robert  Edwtni 

King,  Viscount  Lorton,  deceased,  and  the  said  defeDdi&L 

Declare  the  defendant  is  not  chargeable  with  or  liabk  '£ 

any  succession  duty  in  respect  of  the   lands  calkd  tk 

Queen's  County  estates,   specified  in  the  first  schedok  \s 

the  defendant's  answei^.    Declare  the  defendant  not  eDtitia: 

to  any  allowance  for  or  in  respect  of  any  income-tax,  inssr- 

ance  against   fire  or  fires,  or  expenses  of  agencj  or  tb 

management  of  the  said  lands.      Refer  it  to  the  Mutff 

to  inquire  and  report,  having  regard  to  the  decUnte 

aforesaid,  the  amount  payable  by  the  defendant  for  soocs- 

sion  duty  in  respect  of  the  scTeral  lands  aforesaid,  afttf 

all  just  allowances.      Refer  it  to  the  Master  farther  to 

inquire  and  report  whether  there  are  any,  and  what,  otkr 

lands,  to  which  the  defendant  has  acquired  a  SQCcessigi 

within  the  meaning  of  the  said  Act,  and  the  amoDot  of 

succession  duty,  if  any,  payable  by  him  in  respect  of  ur 

such  lands,  after  all  just  allowances.     Let  the  Master  ^ 

at  Hberty  to  report  any  special  circumstances,  and  letoc^ 

party  be  at  liberty  to  apply  to  the  Court  as  oocasoo  mj 

require ;  and  reserve  the  consideration  of  the  questioo  d 

costs  until  the  return  of  the  report. 


NoTB. — Since  the  decree  in  the  above  case  was  made,  via.,  on  tbe  19th  sJ 
March  1861,  the  decirion  of  the  House  of  Lords,  in  Lord  Bra^trook  r.  Ik 
Attorney-General^  has  been  pronounced,  affirming  the  decision  of  the  CoBit<!' 
Exchequer  in  the  same  case,  so  far  as  it  afiected  the  question  inrolred  k  ii 
above  report.— [Bbp.]. 
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This  was  an  action  to  recover  penalties  under  the  Corrupt  Practices  In  an  action 

for  penalties. 
Prevention  Act  1854  (17  &  18  Fie.,  c.  102).     The  summons  and  under  the  Cor- 

plaint  contained  several  counts,  all  founded  on  an  alleged  promise  Prevention 

by  the  defendant  to  give  a  bribe  to  the  plaintiff,  an  elector  of  the  bribeiy  impnu 

borough  of  Newry,  if  he  would  vote  for  one   Q.,   a  candidate  pi^in/  J^®  ^ 

at  the  election  of  a  Member   for  that  town,  held  in  May  1859,  P«>°^  of 

^  '  money    for   a 

or  if  he  would   abstain  from  voting.      There   was  no  count  for  ^?*®».  ®'.  *® 

°  abstain  from 

actually  giving  a  bribe.     The  defences  pleaded  were  traverses  of  voting— fi««, 

that  eiidence 
the  alleged  corrupt  agreement.      The  cause  was  tried  before  the  of  actnal  pay* 

ment  of  money 
Lord  Chief  Baron,  at  the   Sittings  after    Hilary  Term  1860.  was  admissible. 

The  case  for  the  plaintiff  was  ultimately  rested  on  the  second  ft? 2i*^^b^ 

issue,   which   was,  whether  the  defendant  agreed  to  give  money  **?*  i'^ ''iPP^ 

to  the  plaintiff,  in  order  to  induce  him  to  refrain  from  voting?  bribery,  rested 

solely   upon 

The  plaintiff  and  his  son  swore  that  two  sovereigns  were  actually  the  eyidenoe  of 

accomplices.— 

given  in  part  payment  of  the  bribe ;  and  the  son  swore  that  an  Held,  that  the 

I  0  U  for  £18  was  agreed  to  be  given.    This  evidence  was  objected  ri^tly  diract- 

to  by  the  defendant's  Counsel,  upon  the  ground  that  no  payment  might  find  f^ 

of  money  was    alleged  by  the  plaint ;    but  was    received  by  his  npon^  sn^ 

Lordship.    The  plaintiff's  case,  as  to  the  alleged  bribery,  rested  Jj^u°^' 

upon  the  uncorroborated  evidence  of  himself  and  his   son;   and  ^^hoiated. 

Held  alto— 
their  evidence  directly  conflicted  with  the  testimony  of  the  defend-  Fitzgsrald, 

ant,  and  the  witnesses  examined  on  his  behalf.  <«^  that  in  this 

At  the  close  of  the  case.  Counsel  for  the  defendant  called  upon  j^ag^  was^ot 

his  Lordship  to  tell  the  jury  that,  as  the  demand  in  the  action  ^^J^^j^J®  ^ 

was  founded  on  an  offence  for  which  an  indictment  would  lie,  •°?*387  to  the 

practice  m  cn« 

and,  as  the  plaintiff  and  his  son  were  accomplices  in  the  offence,  a  S,™*^til*'?' 

jury  could  not  safely  act  on  their  testimony  without  corroboration;  fendant  was 
^     ^  '^  ^  entitled  to  the 

but  his  Lordship  refused  so  to  do.     Counsel  for  the  defendant  also  benefit  of  a 

doubt  in  the 
called  upon  his  Lordship  to  direct  the  jury  that,  if  they  entertained  eyidence. 

*  Before  Pxgot,  C.  B.,  Fitsoxrald  and  Huohbs,  BB. 
VOL.  11.  57  L 
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M.  T.  I860,  a  reasonable  doubt  of  the  defendant's  guilt,  thej  ought  to  give  b 

aLJ     the  benefit  of  the  doubt,  and  find  a  verdict  for  the  defendant.  IE 

requisition  also  his  Liordship  refused  to  comply  with ;  and,  in  ref^ 
to  a  question  from  a  juror  (at  what  precise  stage  of  the  catt  it  k 
not  appear),  whether  they  were  to  deal  with  the  case  as  a  crisiiiiil 
one,  by  finding  for  the  defendant  on  a  doubt,  his  Lordship  told  tbs 
that  they  were  not  to  do  so^  to  the  extent  of  finding  for  either  putj 
upon  a  doubt.  The  Lord  Chirf  Baron  told  the  jury  tbt^  is 
criminal  cases,  though  a  verdict  might  be  founded  upon  the  usctf- 
roborated  testimony  of  an  accomplice,  yet  Judgea  were  in  the  bis 
of  advising  juries  not  to  convict  upon  such  evidence  uocoirobonted; 
that,  in  the  present  case,  he  did  not  give  them  that  advice,  hot  tk 
the  charge  was  one  on  which  an  indictment  might  be  founded,  aad 
that,  on  the  trial  of  such  an  indictment,  he  would  give  that  adm; 
that  the  evidence  of  the  plaintiff  ought  to  be  received  with  tk 
utmost  jealoiisy ;  but  that  bis  credit  was  for  them.  He  fortber 
told  them  that  he  would  not  advise  them  to  give  a  verdict  for  eiiber 
party  upon  a  doubt ;  but  that  the  affirmative  of  the  issue  was  oo  tk 
plaintiff,  and  that  they  ought  not  to  find  for  him  unless  tbej  belierei 
and  were  satisfied  of  the  fact,  that  the  alleged  promise  was  made. 

The  judgment  of  the  Lord  Chief  Baron  contains  s  fall  ^^^ 
ment  of  the  charge,  and  the  evidence  at  both  sides. 

The  jqry  found  for  the  plaintiff  on  the  second  issue,  finding  ok 
penalty  of  £100.    The  other  issues  were  found  for  the  defeodiflt. 


F.  Macdonogh  having  obtained  a  conditional  order  to  set  ssiik 
the  verdict,  and  for  a  new  trial,  on  the  ground  of  misdirectioD,  ss^ 
the  reception  of  illegal  evidence,  and  because  the  verdict  was  ag&io-^ 
the  weight  of  evidence— 

JR.  Armsirang  and  Z>.  C  Heron  showed  cause. 

They  contended  that  the  payment  of  the  money  was  erideooet" 
sustain  the  allegation  of  a  promise  to  give  a  bribe,  ss  showing  tint 
the  promise  had  been  in  fact  acted  upon.  Secondly ;  that  tbe  p 
sent  was  a  civil  case;  and  that,  even  if  it  were  to  be  ooosidered > 
criminal  proceeding,  a  jury,  as  a  matter  of  law,  might  act  opoot^ 
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uncorroborated  testimonj  of  an  ftccomplice.     That  in  practice  juries  M.  T.  I860. 

were  usually  advised  not  to  convict  upon  such  testimonj ;  but  that      ^— ^% ^ 

this  was  a  rule  of  practice,  and  not  of  law:  Regina  y.  Stubbs(a), 
That,  at  all  events,  the  point  was  ruled  in  M^Clory  v.  Wright  {h). 
•Thirdly;  the  rule  acted  upon  by  Judges  in  criminal  cases,  infavo- 
rem  vit€B,  that  the  party  accused  ought  to  have  the  benefit  of  a 
doubt,  had  no  application  to  a  civil  proceeding;  that  there  was 
evidence  on  both  sides,  and  that  it  was  the  duty  of  the  jury  to  find 
a  verdict  upon  the  balance  of  testimony. 


F.  Macdonogk^  J.  E.  Walsh  and  William  B»  Kaye^  contra,  con- 
tended that  the  evidence  of  payment  of  money  was  inadmissible 
upon  the  pleadings.  Secondly;  that  the  jury  should  have  been 
advised  not  to  find  upon  the  uncorroborated  testimony  of  the 
informers.  That  the  ground  of  the  decision  in  M'Clory  v.  Wright 
was,  that  the  silence  of  the  defendant  who  might  have  been,  but 
was  not,  examined,  amounted  to  corroboration.  That  the  action 
was  a  criminal  proceeding.  The  statute  made  the  offence  the 
subject  of  a  prosecution  for  a  crime,  or  of  an  action  for  a  penalty. 
The  proceeding,  in  both  instances,  was  criminal  in  its  nature, 
although  the  consequences  might  be  different.  Lastly ;  the  direction 
of  the  learned  Judge,  that  the  jury  were  not  to  find  for  either 
party  upon  a  doubt,  amounted  to  a  direction  that,  in  a  given  state 
of  facts,  they  were  to  find  no  verdict  at  all.  ThurteU  v.  Beau- 
mont (c)  showed  that,  in  a  proceeding  like  the  present,  the  defendant 
was  entitled  to  the  benefit  of  a  doubt. 

The  following  authorities  were  also  referred  to : — Chalmers  v. 
Shachell  («f ) ;  Wtllmett  v.  Harmer  {e)  ;  Baker  v.  Rush  (f)  ;  Davy 
V.  Baker  (g) ;  Williams  v.  The  East  India  Company  (h) ;  ne 
Great  Northern  Railway  Co.  v.  Rimell  (t) ;  Hall  v.  Green  (A). 

Cur.  ad.  vult, 

(a)  7  Cox,  Cr.  Cas.,  48.  (ft)  10  Ir.  Com.  Law  Rep.  514. 

(c)  8  B.  Moore,  612 ;  S.  C,  I  Bing.  34a 
{d)  6  Car.  &  P.  475.  (e)  8  Car.  A  P.  605. 

(f>  15  Q.  B.  870.  (g)  4  Bnrr.  247f . 

(h)  3  SMt,  192.  (0  18  C.  B.  575. 

(A)  9  Exch.  247. 
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This  case  was  tried  before  me  at  the  Sittings  after  Hibuy  Ten 
I860.  The  action  was  brought  under  the  Corrupt  Practices  Fi^ 
vention  Act  1854  (17  &  18  Fife.,  c.  102,  s.  2),  to  reoorer  peoalcis 
for  bribery,  in  reference  to  the  last  election  for  the  boroagb  d 
Newry.  There  were  several  counts,  but  the  question  was  namved 
at  the  trial  to  the  claim,  in  one  count,  founded  on  an  allied  pre- 
mise of  the  defendant  to  the  plaintiff,  an  elector  of  Newry,  tb&tt^s 
defendant  would  give  the  plaintiff  a  sum  of  money  if  the  plaintii 
would  abstain  from  voting  for  Mr.  K.,  one  of  the  candidates  it  tk 
election.  The  paragraph  or  count  which  stated  this  promite  ^ 
not,  nor  did  any  part  of  the  plaint,  allege  that  any  money  was  paii 
The  evidence  extended  to  very  considerable  length.  I  shall  mte 
the  portions  of  it  which  appear  material  to  the  questions  a^ 
before  us. 

The  plaintiff  was  a  labourer,  and  the  defendant  was  a  groor, 
both  residing  in  the  town  of  Newry.  The  plaintiff  deposed  thiti 
person  named  M.,  some  time  before  the  election,  went  with  hiis  te 
the  defendant's  house,  introduced  the  plaintiff  to  the  defendant,  ui 
asked  him  "  to  do  all  he  could  for  Jemmy  **  (meaning  theplaintif); 
and  that  the  defendant  said,  "  he  would."  The  plaintiff  fortlier 
stated,  that  in  some  time  after,  and  before  the  election,  he  bad  id 
interview  with  the  defendant,  behind  the  gate  of  the  Costom-lKHK 
yard  in  Newry,  at  which,  partly  by  a  sign  signifying  the  number  2ft 
and  partly  by  words  which  passed  between  them,  the  defendant  is- 
timated  that  £20  would  be  given  for  a  vote ;  and  that  the  plained 
assented.  He  further  deposed  that,  on  the  evening  or  night  before 
the  election,  the  defendant  came  to  the  plaintiff's  house,  and  thai  i: 
was  there  arranged  between  them  that  the  plaintiff  shoald  go,  tha 
evening  or  night,  to  the  house  of  the  defendant.  He  farther  sUte^ 
that  he  (the  plaintiff)  and  his  son,  who  was  blind,  went  on  thadni^^ 
to  the  house  of  the  defendant  He  then  deposed  to  the  foUowist 
effect : — Having  entered  by  the  hall-door  (the  shop  being  dosed), 
they  were  conducted  by  the  defendant  into  a  parlour  or  room  behla^ 
the  shop ;  they  had  no  talk  at  first.  The  defendant  left  ihea^ta^ 
while  he  was  away  they  knocked  at  the  table,  and  were  serred  ^ 
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the  defendant's  wife  with  a  glass  of  wine  and  a  glass  of  whiskey,  for  H.  T.  1861. 
which  they  did  not  pay.  In  a  short  time  the  defendant  returned,  >_1,!?!!!L* 
and  told  the  plaintiff  that  he  ooald  get  two  sovereigns,  when  going 
out  from  the  defendant's  house,  and  £18  in  twenty-one  days.  The 
plaintiff  required  £5  in  hand.  The  defendant  said  he  had  to  go 
and  consult  others,  and  went  out.  After  some  time  (during  which 
plaintiff  and  his  son  remained  alone  in  the  room),  the  defendant  re- 
turned, and  said  the  plaintiff  would  have  £2,  and  no  £5 ;  and  that 
plaintiff  would  get  two  sovereigns,  which  would  be  given  to  his  son, 
going  out  from  the  house,  by  a  person  unknown  to  the  plaintiff  or 
to  the  defendant ;  and  that  he  was  to  get  the  £18  also  from  a  person 
unknown  to  either.  This  was  to  be  for  sinking  his  vote  at  the 
election.  He  then  stated  that  he  and  his  son  left  the  house,  his  son 
being  conducted  by  the  defendant.  His  son  (who  was  examined  at 
the  trial,  and  who  also  proved  the  promise)  deposed  that  he  received 
two  sovereigns  in  going  out  with  his  father ;  and  that  they  were 
placed  in  his  hand  by  a  person  whom  he  did  not  know.  The  son 
varied  from  the  father,  by  stating  that  there  was  also  a  promise  of 
an  I  O  U  for  the  £18,  which  I  O  U,  however,  was  not  given. 
There  were  some  other  discrepancies  in  the  details  of  their  testi- 
mony. It  further  appeared  in  evidence  that,  early  on  the  morning 
of  the  election,  it  was  publicly  announced  that  Mr.  K.  had  retired ; 
and  that  another  gentleman  (Mr.  M*B.)  would  contest  the  seat,  as  a 
candidate,  with  Mr.  Q.,  the  candidate  whom  Mr.  K,  had  opposed. 
The  plaintiff  deposed  that  on  that  morning  a  message  was  delivered 
to  him  by  a  person  named  Stephenson ;  and  Stephenson  swore  that 
he  delivered  such  a  message  at  the  defendant's  desire.  The  message 
(as  stated  by  Stephenson)  was,  '*  to  tell  Jemmy  Magee  that  Mr.  K. 
"  had  resigned,  and  that  Mr.  M'B.  had  set  up  in  his  place,  and  that 
"  he  need  not  be  uneasy ;  that  all  was  right,  and  to  come  over  to 
'*  him."  The  plaintiff  further  stated  that,  after  the  election,  he  re- 
ceived, for  some  time,  various  small  quantities  of  goods  on  credit,  at 
the  defendant's  establishment — an  accommodation  which  he  swore 
had  never  been  given  before — and  that  he,  on  one  occasion,  received 
a  sum  of  4s.  6d.  in  cash,  from  the  defendant's  shop-boy;  which, 
however,  was  not  clearly  shown  to  have  been  given  by  the  defend- 
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ant's  authority.  The  plaintiff  stated  one  or  two  commanieatioiii 
which  he  said  took  place  between  him  and  the  defendant  after  t^t 
election,  from  which  an  inference  might  have  been  drawn  ooofin&£- 
torj  of  the  previous  alleged  understanding  respecting  the  bribe.  L 
is  unnecessary  to  refer  to  them  in  detail. 

The  defendant,  who  was  examined  on  his  own  behalf,  and  M. 
who  was  also  examined  on  the  part  of  the  defendant,  stated  tbatM. 
had  come  to  the  defendant  with  the  plaintiff  some  time  before  v* 
election.  Defendant  stated  that  M.  called  for  some  whiskfj,  bt 
which  he  paid ;  and  that  M.  said  to  him,  *'  Here's  Jemmy  Ma^ 
a  neighbour,"  or  something  to  that  effect;  and  asked  defendist 
*'  could  he  do  anything  for  him  ?  "  that  defendant  tamed  roaod  te 
plaintiff,  and  asked  him,  **  whether  he  wanted  money  ?  "  that  pUb- 
tiff  said,  *  **  he  wanted  either  £20  or  £25 ;  **  and  that  defeodBo: 
replied,  *^  there  waa  nothing  about  money  matters  **•— "  tint  k 
knew  nothing  about  money  matters  at  all."  That  the  word  elecdn 
was  not  used,  but  that  defendant  knew  very  well  what  he  metBt: 
that  they  all  left  the  room  together.  M.  deposed  to  the  foIloviBf 
effeet : — ^He  met  the  plaintiff  on  the  Sugar  Island  bridge,  and  sskel 
the  plaintiff  to  come  down  to  Mark's  (defendant's),  to  give  bio  i 
treat ;  the  plaintiff  bad  been  importuning  him  for  some  time  befoit 
They  went  to  Mark's,  where  M.  got  a  glass  of  whiskey  for  the 
plaintiff,  and  half  a  glass  for  himself.  Mark  asked  the  piiinti^ 
what  he  wanted?  The  plaintiff  said,  either  £20  or  £25.  }it^ 
replied,  that  he  could  do  nothing  for  him  in  the  way  of  money,  ^ 
something  to  that  effect.  As  to  the  interview  behind  the  gate  of 
the  Custom-house,  the  defendant,  in  his  evidence,  stated  to  the  fol- 
lowing effect : — The  defendant  was  going  towards  the  packet-ofiofi 
about  ten  or  twelve  days  before  the  election,  when  the  plaiotif 
joined  him,  and  went  along  with  him.  The  defendant  went  ins^ 
the  gate,  without  any  invitation  to  the  plaintiff  to  aeoompaoj  ^ 
The  place  behind  the  gate  was  used  for  certain  purposes  wbiebl 
need  not  describe.  The  plaintiff  Allowed  him  and  stood  befaiw 
him,  and  asked,  ^' could  he"  (defendant)  "do  anything  for  bio?" 
saying  something  about  the  election.  The  defendant  asked  ^ 
«*  what  did  he  want  ?  "     The  plaintiff  said  "  £20."    The  defena»flt 
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told  hiniy  '*he  had  nothing  to  do  with  money  matters  at  all."  The  H.  T.  1661. 
defendant  further  stated,  that  he  did  not  think  anything  else  passed ;  v..*^ J!!fl' 
and  that  he  then  left  the  place.  The  defendant  positively  contra- 
dicted the  account  given  of  this  conversation  by  the  plaintiff  in  his 
evidence ;  and  further  stated,  that  it  occurred  after,  and  not  before, 
the  visit  of  the  plaintiff,  and  of  M.,  to  the  defendant's  house.  The 
defendant  admitted  that  he  went  to  the  plaintiff's  house  on  the  even- 
ing before  the  election ;  and  stated  that  he  left  a  message  there,  with 
the  plaintiff's  wife,  desiring  that  the  plaintiff  should  come  to  ^his 
house ;  but  he  stated  that  he  did  not  see  the  plaintiff  upon  that 
occasion,  though  he  thought  he  heard  a  voice  from  within,  intimating 
that  the  plaintiff  was  to  come.  The  defendant  further  stated,  that 
plaintiff  and  his  son  did  come  to  his  house ;  that  they  were  in  the 
parlour ;  that  the  defendant  did  leave  them,  on  two  occasions,  toge- 
ther in  the  parlour ;  and  that  on  one  of  those  occasions  he  went  and 
stood,  for  twenty  minutes  or  half  an  hour,  at  or  about  the  hall-door ; 
and,  on  the  other,  went  out  to  unlock  the  back-gate ;  and  that  after 
some  time,  the  plaintiff  and  his  son  did  go  away  by  the  back-gate. 
With  respect  to  what  passed  between  him  and  the  plaintiff,  he  stated 
that,  after  he  returned  to  the  parlour,  he  asked  the  plaintiff  *'  some- 
thing about  voting ; "  and  plaintiff  then  '*  said  he  would  not  vote 
against  E.,  that  K.  was  a  townsman  ; "  and  ^  that  he  would  never  vote 
for  any  man  unless  he  was  paid  for  it."  That  defendant  told  him, 
as  he  told  him  before,  *^if  he  wanted  money,  that  he"  (defendant) 
'*  had  nothing  of  the  kind."  Defendant  stated  that  this  was  the 
substance  of  what  passed ;  and  that  he  did  not  remember  anything 
further  particular  as  having  passed.  The  defendant  further  stated 
that,  when  he  went  to  the  parlour,  after  he  had  unlocked  the  gate,  he 
^'  said  something  to  the  plaintiff  about  voting  for  Q.,  asking  would 
he  vote  for  Q*;"  but  he  directly  contradicted  all  the  plaintiff's 
statements  in  reference  to  the  promise  of  money,  positively  swearing 
that  he  made  no  such  promise,  and  denying  all  participation  in  the 
alleged  giving  of  the  two  sovereigns.  He  stated  that  he  had  observed 
crowds  in  the  street,  and  bad  seen  a  person  named  Cardwell,  who 
was  interested  on  behalf  of  Mr.  K.,  passing  in  the  street^  up  and 
down,  with  some  per8on3  whom  he  (Cardwell)  had  employed ;  that 
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he  (the  defendant)  asked  the  plaintiff  whether  he  wished  to  go  oc 
the  back  way,  stating  to  him,  as  a  reason  for  so  asking,  thu  thm 
were  a  good  many  people  in  the  street;  that  the  plaintiff  uid, lis 
did  not  care  which  waj  he  went  out;  and  the  defendant  tka 
described  the  departure  of  the  plaintiff  and  his  son,  the  defSsoditt 
taking  the  son's  arm  and  conducting  them  through  a  ptssage  03t 
the  back.  way.  The  defendant  stated  that,  during  the  pkintifi  ' 
visit,  he  had  no  communication  or  consultation  whatever  with  ibt  ' 
other  persons,  and  had  no  communication  with  any  person  u  t*  , 
giving  the  plaintiff  money.  On  his  cross-examination  he  fH 
questioned  as  to  his  motives  in  desiring  that  the  plaintiff  shoali 
come  to  his  house.  He  admitted  that  he  was  anxious  to  get  tk 
plaintiff  to  vote  for  Mr.  Q.  He  said,  that  *^  he  brought  him  of«r 
that  night  to  try  and  persuade  him  to  vote  for  Q.**  He  admitted 
that,  without  asking  whether  he  would  do  so  or  not,  he  left  him  nl 
his  son  in  the  parlour,  without  saying  anything  about  it,  whik  k 
(the  defendant)  remained  away  at  the  hall-door ;  that  be  could  do: 
say  why  he  did  so,  but  that  the  probability  was,  it  was  bectose  Le 
saw  them  coming  together ;  and  added,  that  he  now  recollected,  u^ 
that  that  wtu  his  reason.  Being  asked  what  was  the  influence  tbit 
he  had  to  exert  on  the  plaintiff,  he  said,  "  the  reason  was  thi«,  I  hi 
"  heard — this  was  from  him — that  he  had  said  that  he  bad  \m 
*<  promised  money  by  K.'s  side,  and  did  not  get  it,  and  that  was  tk 
**  cause  I  asked  him ;  I  told  him  myself.  You  know  yon  vere  p 
**  mised  money  at  the  last  election,  and  did  not  get  it,  and  rereBge 
**  yourself.  I  did  not  recollect  that  till  this  moment"  Defendtftf 
stated,  in  another  part  of  his  evidence,  that  he  "  had  heard,  in  Ur. 
**  E.'s  committee-room,  in  1857,  that  Magee  was  a  fellow  thatvonlil 
**  sell  his  vote  ; "  and  being  subsequently  asked,  "  how  didyoo  expect 
you  could  persuade  him  to  vote  for  Mr.  Q.  ?**  He  said,  '*  I  sup- 
posed it  possible  he  might  vote  for  revenge ;  I  heard  he  wookL' 
With  reference  to  the  message  through  Stephenson,  be  gare  tk 
following  evidence  on  his  direct  examination  : — "  Ailer  I  beard  thit 
'^  Mr.  K.  had  retired,  and  another  candidate  appeared,  I  sent  a  mes- 
"  sage  by  Stephenson.  I  told  him  to  go  and  tell  Magee  that  Mr.  £• 
'<  had  retired,  that  Mr.  M'B.  had  taken  his  place,  and  to  come  to  oc 
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'< I  either  said  'it  is  all  right,'  or  that  'he  was  all  right,'  something  H.  T.  1861. 

**  to  that  effect ;  for  I  did  not  recollect  it  until  somebody  told  me,      .  ^^L^.' 

**  within  the  last  fortnight,  that  Stephenson  was  to  come  up.     He 

'^had,  either  once  or  twice,  said  that  he  would  not  vote  against 

**K.     It  was  in  relation  to  that  that  I  used  the  words  'it  is 

"  all  right,'  or  '  he  is  all  right,' "     Q. — *'  Do  you  remember  if  you 

''used  the  words  *that  lie  need  not  be  uneasy,'  or  anything  of 

**  that  description  ?  "     A. — "  I  do  not  remember  it  at  alL"     On  his 

cross-examination  he  said  that  he  would  not  swear  that  he  did 

not  use  those  words.    He  further  stated: — ''I  told  Stephenson  I 

''  wanted  to  see  him ;  I  meant  to  convey,  at  my  own  house ;  but 

''  I  did  not  siaie  that.     By  '  all  right '  I  meant  that  he  would  not 

^'  break  his  word  ;   that   Mr.  K.  was   not   a  candidate  ;  he   had 

*<  promised   he   would   not  vote   against  K. ;  and  then,  when   K. 

**  had  retired,  I  thought  there  was  a  possibility  that  he  might  then 

••  vote  for  Mr.  Q." 

The  plaintiff,  on  his  cross-examination,  admitted  that  he  had 
received  money  at  two  former  elections,  at  each  of  which  he  voted  ; 
that  he  received  £10  at  one,  after  a  previous  promise,  and  £5  at 
the  other,  which  had  not  been  promised  before  he  voted. 

I  do  not  think  it  necessary  to  refer  further  to  the  evidence, 
which  comprised  a  considerable  detail  of  circumstances,  relied  on 
at  both  sides,  in  support  of  the  cases  made  by  the  respective  parties, 
through  their  Counsel,  at  the  trial.  I  have  stated  enough  to  show 
that  there  was  not  only  contrariety  of  evidence,  but  a  large  body 
of  conflicting  evidence,  involving  directly  the  credit  of  the  wit- 
nesses, on  which  the  jury  had  to  decide.  It  was  perfectly  plain 
that,  if  they  believed  the  plaintiff,  they  were  bound  to  find  for 
the  plaintiff;  and,  if  they  believed  the  defendant,  they  were  bound 
to  find  for  the  defendant. 

The  Counsel  for  the  defendant,  both  in  his  address  to  the  jury, 
and  in  calling  on  me  to  give  directions  to  the  jury,  insisted  that 
the  evidence  of  the  plaintiff  and  his  son,  in  reference  to  what 
took  place  at  the  defendant's  house,  was  uncorroborated ;  and  that 
as^  according  to  their  own  statements,  they  were  accomplices  in 
the  offence  of  bribery,  I  ought  to  advise  the  jury  that,  without 
TOL.  11.  W  L 
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H.  T.  1861.  corroboration,  the  jorj  ought  not  to  act  on  their  testimoiiy;  a 

the  ground  that  the  demand  in  the  action  was  foaoded  on  ^ 

charge  that  the  defendant  had  committed  a  criminal  offenee;  ai 

if  the.  defendant  were  on  trial  upon  an  indictment  for  tint  offoo, 

such  advice  would  be  given  by  the  Jndge.      On  the  same  gnHod 

the  defendant's  Counsel  called  upon  me  to  direct  the  joiy  tbt, 

if  they  entertained  a  reasonable  doubt  upon  the  evideoee,  ther 

ought  to  give  the  benefit  of  that  doubt  to  the  defendant,  and  M 

a  verdict  for  him.     I  refused  to  comply  with  either  of  these  Rqn- 

sitions.     Counsel  for  the  defendant  also  called  on  me  to  witbdnr 

from  the  jury  all  evidence  in  reference  to  the   payment  of  tn 

sovereigns,  and  promise  of  an  10  U,  on  the  ground  that  tick 

evidence   was  not  legally  admissible  on  the   pleadings.    TliisI 

declined  to  do.    In  charging  and  summing  up  to  the  joiy,  I  coa- 

mented  upon  the  evidence,  and  read  portions  of  it  afTeetis'  tin 

case  made  at  each  side.     I  told  the  jury  that,  in  criminal  cia& 

though  a  valid  verdict  might,  in  point  of  law,  be  given  npoo  tte 

uncorroborated  evidence  of  an   accomplice,  yet  Judges  were  k 

the  habit  of  advising  (and  juries,   though   not  bound  so  to  da 

were  in  the  habit  of  acting  on  such  advice)  not  to  convict  vpn 

such  evidence,  uncorroborated.     I  told  them  that,  in  the  pre«B( 

case,  I  did  not  give  them  that  advice ;   but  I  told  them  that  tbe 

charge  in  the  present  case  was  the  same  as   that  on>wbiehfl 

indictment  might  be  preferred  against  the  defendant ;  that,  od  (lie 

trial  of  such  indictment,  I  would  give  such  advice ;  and  that  tbej 

were  at  liberty  to  regard  the  practice  of  Judges  to  which  I  hd 

referred,  as  indicating  the  jealousy  and  scrutiny  with  which  ^ 

evidence  of  an  accomplice  ought  to  be  considered  by  a  JQ7-  ^ 

told  them  that,  with  respect  to  the  plaintiff,  I  thought  I  w^* 

to  express  my  own  opinion  that,  when  the  plaintiff  ctHifeawd  tbi 

at  one  of  two  former  elections  he  engaged  to  vote,  for  iDonej, 

and  was  paid  for  his  vote,   that  at  another  he  voted,  withoti 

such  promise,  but  afterwards  accepted  payment  for  hii  vote,  v^ 

thai  at  the  last  election  he  had  (according  to  his  own  atateoeot) 

promised  to  refrain  from  voting,  on  a  promise  made  to  bio  o^ 

money,  part  of  which  was,  as  he  alleged,  paid,  and  now  i*' 
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in  this  action  because  he  did  not  receive  the  entire  of  the  alleged  H.  T.  1861. 

bribe — such  a  man  came  forward,  with  such  a  taint  upon   his      A^ 

testimony,  that  it  ought  to  be  received  with  the  utmost  jealousy 
by  a  jury;  still  his  credit  was  for  them;  and  they  would  give 
such  weight  as  they  thought  fit  to  the  topic,  urged  by  the  plain- 
tiff's Counsel,  that  a  man  may  be  guilty  of  bribery,  who  would 
not  be  guilty  of  perjury.  I  then  pointed  out  to  them  that,  on 
the  part  of  the  plaintiff,  it  was  alleged  that  there  was  corrobo- 
ration of  the  plaintiff's  evidence,  not  only  in  some  matters  which 
were  inherent  in  the  circumstances  themselves,  and  were  common 
to  the  cases  made  at  both  sides,  but  also  in  certain  other  parts 
of  the  evidence;  while  the  defendant  contended  that  there  was 
similar  corroboration  of  his  denial  of  the  plaintiff's  allegation.  I 
recapitulated  some  of  these  matters,  and  also  some  of  the  argu- 
ments of  alleged  probability  and  improbability,  which  appeared 
to  me  to  be  chiefly  relied  on  at  both  sides;  and  I  left  the  case 
to  the  jury,  as  one  to  be  determined  by  the  credit  which  they 
should  attach  to  the  witnesses  at  the  one  side  or  the  other.  I 
told  them  that  they  were  to  determine  upon  the  issues,  yea  or 
jiay,  and  that  I  would  not  advise  them  to  give  a  verdict  for 
either  party  upon  a  doubt.  But  I  told  them  that  the  affirmative 
of  the  issue  was  on  the  plaintiff,  and  that  they  ought  not  to 
find  a  verdict  for  the  plaintiff,  unless,  on  the  evidence,  they 
believed,  and  were  satisfied  of  the  fact,  that  the  alleged  promise 
was  made. 

The  plaintiff  ultimately  rested  his  case  on  the  second  issue, 
as  to  the  promise  to  give  money  for  forbearing  to  vote:  The 
first  and  third  issues  were  not  sustained  by  the  evidence.  The 
plaintiff  submitted  to  a  verdict  on  the  fourth.  The  jury  found 
a  verdict  for  the  plaintiff  (in  the  affirmative)  on  the  second  issue, 
finding  one  penalty  of  £100,  and  finding  for  the  defendant  on 
the  other. issues. 

I  was  applied  to  by  Mr.  Maedonogh,  for  the  defendant,  oa 
the  day  after  the  trial,  to  give  the  defendant  the  benefit  of  the 
objections  as  points  saved.  I  stated  that  I  apprehended  thai  could 
only  be  done  where,  if  the  point  saved  were  ruled  in  favour  «f 
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the  party  making  the  objection,  a  verdict  conld  be  enteitdkr 
him,  and  not  where  the  result  muat  be  a  new  triaL  I  expnaed 
my  own  wish  that,  in  order  to  save  the  great  incoot^dcBtt 
and  expense  of  a  bill  of  exceptions,  any  questicm  which  is 
deserving  of  an  argument  should  be  raised,  and  treated  by  tk 
Court,  if  it  was  possible,  as  a  point  saved. 

The  case  has  been  argued  before  us,  on  showing  cause  tgaies: 
a  conditional  order  for  a  new  trial,  on  the  ground  that  the  Terdiet 
was  against  the  weight  of  evidence,  and  for  misdirectioo,  (« tk 
grounds  on  which  the  defendant's  Counsel  objected  to  the  chii«t 
First;  as  to  the  application  to  set  aside  the  verdict,  as  egtiost 
the  weight  of  evidence*      I  have  stated  what  appear  to  m«  te 
be  the  chief  material  parts  of  the  evidence   at  both  sides,  fer 
the  purpose  of  showing  that  there  was  that  contraries  of  evideos 
on  which  it  is  the  proper  and  the  exclusive  duty  of  the  jorf  to 
decide.    I  should  not  have  been  dissatisfied  with  the  verdict,  if 
it  had  been  the  other  way;  because  the  credit  of  the  witneisa 
was  a  matter  peculiarly  for  the  consideration  and  decision  of  tk 
jury,  and  because  I  think  there  were  strong  grounds  of  impedi- 
ment of  the  credit  of  the  principal  witnesses  for  the  pUint% 
and  especially  of  the  plaintiff  himself.    But  neither  can  I  saj  tk 
I  am  dissatisfied  with  the  verdict  of  the  jury,  by  which  tkj  ii 
effect  deokre  that  they  believe  the  plaintiff's  aooonot  of  vte 
took  place  at  the  defendant's  house.     In  truth,  there  ws8  mvA 
at  both  sides  to  be  considered  by  the  jury;  but  the  evide&oecf 
Stephenson,  as  to  the  message  sent  by  the  defendant  on  the  moniiiil 
of  the  election  (which  Ikiesaage,  with  the  omission  of  (»e  phiv^ 
that  the  defendant  did   not    remember,  but  did    not  deny,  ^ 
defendant  admitted  that  he  sent) — ^that  message  being  Mottoi 
man  whom  the  defendant  knew  to  be  capable  of  being  bnbei 
and  who  had  repeatedly  solicited  the  defendant  to  bribe  Iud- 
seemed  not  easily  reconciled  with  the  absence  of  any  prefix* 
arrangement  or  understanding  between  them — an  arrangemeB^  ^ 
understanding  which  the  plaintiff  affirmed  and  l^e  defendant  deuei 
This  was  the  more  material,  by  reason  of  the  defendant's  all^^ 
in  his  evidence,  that  they  separated  the  night  before,  witharefoal 
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given  by  the  plaintiff  to  the  defendant's  proposal,  that  he  should  H.  T.  1861. 

ExchtOH€Fm 

Vote  for  Mr.  Q.     The  very  circumstance  of  the  defendant's  soli*     — ' 

citation  of  the  plaintiff  to  come  to  his  house  the  evening  before 
the  election,  coupled  with  the  admitted  knowledge  of  the  defendant 
not  only  that  the  plaintiff  wanted  to  be  bribed,  but  that  he  wanted 
to  be  bribed  by  the  defendant  himself,  was  a  fact  tending  strongly 
to  aid  the  inference  that  the  defendant  would  nol  have  given  the 
invitation,  and  would  not  have  detained  the  plfuntiff  so  long  at 
his  house,  if  he  intended  to  rely  on  mere  persuasion.  It  appears 
to  me  that  these  were  ample  grounds  to  warrant  the  jury  in 
arriving  at  the  conclusion  which  they  declared  by  their  verdict. 
We  are  all  of  opinion  that  we  cannot  set  aside  the  verdict  as 
against  the  weight  of  evidence.  ' 

In  reference  to  the  objections  to  the  charge,  the  defendant's 
Counsel,  in  the  first  place,  contended  before  us  that  the  evidence  of 
payment  of  the  two  sovereigns  ought  not  to  have  been  received,  be- 
cause the  payment  was  not  alleged  in  the  plaint.  No  authority  was 
cited  to  sustain  this  objection.  The  offence  charged  (that  of  promis- 
ing money  for  forbearing  to  vote)  would  be  proved  by  the  evidence 
establishing  the  promise  alone.  The  statute  imposes  the  penalty  for 
either  a  gift  of  money  as  a  bribe*  or  a  promise  to  give  it.  The  proof 
of  the  part  payment  was  plainly  admissible  as  evidence  of  an 
act  of  the  defendant,  done  in  furtherance  of  the  promise  charged.' 
If  proved  to  the  satisfaction  of  the  jury,  it  would  be  evidence, 
and  persuasive  evidence,  in  corroboration  of  the  testimony  of  the 
witnesses  who  deposed  to  the  promise.  It  is  unnecessary  to  observe 
further  on  a  proposition  so  plain;  but  I  may  observe  that,  in 
Cooper  V.  Slade  (a),  this  very  question  appears  to  have  been 
presented  at  the  trial  by  the  charge  of  the  learned  Judge.  There 
were  two  counts  (the  seventh  and  eighth) ;  the  former,  a  promise  to 
pay  a  voter's  expenses  in  coming  to  vote ;  the  latter,  on  a  payment 
of  money  for  that  purpose.  There  was  evidence  both  of  the  promise 
and  of  the  payment.  The  learned  Judge,  at  the  trial,  told  the  jury 
in  effect  that,  if  they  believed  there  was  a  promise,  they  should  find 
for  the  plaintiff  on  the  seventh  count,  and,  if  they  believed  there  was 
a  payment  of  the  expenses,  they  should  find  for  the  plaintiff  on  the 
(a)  6H.ofL.CM.746. 
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H.  T.  1861.  eighth.  If  the  defendant,  in  the  present  case,  be  right  in  the  objectk 
with  which  I  am  now  dealing,  the  Judge  at  the  trial,  io  Cosptr 
V.  Slade,  ought,  on  the  seventh  count,  to  have  directed  a  verdict 
for  the  defendant.  The  House  of  Lords  upheld  the  ruling  of  tk 
learned  Judge,  and  overruled  the  exceptions.  The  objectioii  now 
made  in  the  case  before  us  was  not  argued  or  suggested  in  Cooper 
V.  Slade  ;  and,  therefore,  that  case  is  not  an  authority  as  a  deeiooB 
on  the  question ;  but  it  shows  that  this  point  did  not  occur  to 
the  Counsel  for  the  defendant,  or  to  the  Judge  at  the  trial;  mi 
it  was  not  noticed  either  in  the  discussion  in  the  House  of  Lor^ 
or  in  the  previous  discussion  before  the  Court  of  Error,  repoikd 
in  6  EIL  ^  Black.,  p.  447. 

The  second  objection  was,  that  I  ought  to  have  told  thejoj 
that  the  plaintiff  and  his  son  (the  son  being  privj  to  the  alkged 
promise  to  the  father,  and  to  the  father's  acquiescence)  ven 
accomplices  in  an  indictable  offence,  and  ought  not  to  be  belkrcd 
without  corroboration.  In  the  present  case,  there  plainlj  v«r 
circumstances  of  corroboration ;  but,  as  to  this  objection,  it  is  mme- 
cessary  to  say  more  than  that  the  very  point  was  ruled  bj  tiie 
Court  of  Common  Fleas,  in  M'Clory  v.  Wright  (a).  I  shall  oolj 
add  that  I  not  only  defer  to  that  decision  as  an  authoritj,  bat 
entirely  concur  in  the  judgment. 

The  third  objection  to  the  charge  was  that  which  was  chieflj 
argued  before  us.  The  defendant's  Counsel  called  on  me  to  teQ 
the  jury  that,  this  being  a  case  in  which  the  defendant  wss  accosed 
of  a  crime,  if  they  entertained  a  reasonable  doubt  of  his  goilt,  thcr 
ought  to  give  the  benefit  of  that  doubt  to  the  defendant,  and  to  fiod 
a  verdict  for  him.  I  have  already  stated  what,  on  this  sobject, 
I  told  the  jury. 

Two  questions  here  arise;  First,  whether,  regard  being  bad  to 
the  entire  direction,  it  was  wrong  to  tell  them  that  I  would  otf 
advise  them  to  find  a  verdict  for  either  party  upon  a  doabt,  sod 
not  to  tell  them  to  give  the  benefit  of  a  reasonable  doubt  to  tbe 
defendant,  and  find  for  him  if  they  entertained  it?  Seeoodlj, 
whether,  regard  being  had  to  the  direction  which  was  giv^  *^ 
to  the  finding  of  the  jury,  the  defendant  can  have  been  prejudiced 
(a)  10  Ir.  Com.  Lav  Bep,  dl4. 
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questions  in  the  negative.  As  to  "the  first ;  when  the  onus  probandiy      J!f-  ?!^ 

in  reference  to  any  issue,  lies  upon  a  party,  the  rule  is,  and  it       maoee 

is  a  rule  of  necessity  (for  otherwise  a  mere  allegation  unproved        i«ark. 

would  involve  perpetual  suspension  of  judgment),  that  if  no  evidence 

be  given  for  the  affirmative,  the  jury  ought  to  find  in  the  negative; 

De  nan  apparentibus  et  non  exisieniibus  eadem  est  ratio*     But 

when  evidence  is  given  at  both  sides,  the  jury,  I  apprehend,  ought, 

upon  that  evidence,  to  decide  between  the  parties.     They  are  bound 

by  their  oaths  to  give  a  true  verdict  according  to  the  evidence. 

They  cannot  give  a  true  verdict  according  to  the  evidence  if  they 

believe,  upon  the  evidence,  the  contrary  of  what  they  find.    It  is 

in  the  very  nature  of  a  vast  number,  and  of  probably  the  majority, 

of  disputed  questions  of  fact  in  civil  controversies,  that  to  whatever 

side  the  tribunal  inclines,  it  determines  with  some  mixture,  mora  or 

less,  of  doubt  in  its  judgment.    But  a  firm  mind  ought  neither,  on 

tlie  one  hand,  to  forbear  from  deciding  by  reason  of  a  doubt,  nor,  on 

the  other,  to  decide  in  favour  of  him  who  alleges  a  negative,  because 

it  entertains  a  doubt  in  the  course  of  its  deliberations.    If,  on  a 

view  of  the  preponderance  of  testimony,  the  tribunal  be  satisfied 

that  the  tact  alleged  existed,  or  that  it  did  not  exist,  it  is  its  duty  so 

to  declare.     The  law  of  evidence  is  unquestionably  the  same  in 

criminal  and  in  civil  cases ;  but  in  criminal  cases.  Judges,  in  favour 

of  life  and  liberty  (one  or  the  other  of  which  is  involved  in  every 

criminal  prosecution),  are  in  the  habit  of  advising  a  stricter  view 

to  be  taken  of  the  evidence  than  in  civil  trials;  and,  accordingly, 

in  favour  of  the  presumption  of  innocence,  with  which  the  law 

invests  every  person  accused  of  a  crime,  until  he  is  proved  to 

be  guilty,  and  for  the  protection  of  a  party  who  cannot  be  heard 

in  his  own  defence,  and  in  order  to  provide  all  reasonable  safeguards 

against  erroneous  convictions,  which,  in  some  cases,  may  be  followed 

by  irrevocable  sentences.  Judges  have  been  in  the  habit  of  advising 

juries  to  acquit  the  accused  if  they  have  a  reasonable  doubt  of  guilt* 

The  nature  and  grounds  of  this  practice  are  well  expressed  in  Mr. 

Best's  Principles  of  the  Law  of  Emdenee^  p.  120.     After  stating' 

that  the  rule  of  evidence  is,  in  general,  the  same  in  civil  and  crimi- 
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B.  T.  1861.  iiaI  proceedings,  he  adds: — "But  there  is  a  strong  and  aukei 

. V '     "  difference  as  to  the  effect  of  evidence  in  civil  and  erimintl  pn- 

«•  ceedings.      In  the  former,  a  mere  preponderance  of  probtbHit;. 
"  due  regard  being  had  to  the  burden  of  proof,  is  sufficient  baa 
**  of  decision  ;  but  in  the  latter,  especially  where  the  offence  chujed 
"  amounts  to  treason  or  felony,  a  much  higher  degree  of  wonott 
**  is  required.     The  serious  consequences  of  an  erroneous  coiMka- 
"  nation,  both  to  the  accused  and   to  society,  the  imroeasanbij 
'*  greater  evils  which  flow  from  it  than  from  an  erroneous  aoquitttl 
'*  have  induced  the  laws  of  every  wise  and  civilized  nation  to  bj 
"down  the  principle,  though  often  lost  sight  of  in  pnctice,  tk 
"  the  persuasion  of  guilt  ought  to  amount  to  a  moral  certainty;  or, 
"  as  an  eminent  Judge,  still  living,  expressed  it,  '  sach  a  monl 
"  certainty  as  convinces  the  minds  of  the  tribunal,  as  reasooabk 
"  men,  beyond  all  reasonable  doubt :' "  citing  Parke,  B.,  in  EegiM 
V.  Sieme  (Surrey  Summer  Assises  1843),  M.S.     See  also  Grm- 
leaf  on  Etndenee^  s.  13.     In  the  case  of  Cocper  v.  Slade  (a),  tia 
subject  is  noticed  by  Mr.  Justice  Willes  in  his  judgment.  Tbateou- 
nent  Judge  referred,  with  approbation,  to  the  passage  which  1  bn 
quoted  from  Mr.  BesfM  book,  citing  the  then  last  edition  of  tk 
work.    Mr.  Justice  Willes  was  dealing  with  the  question  which  inie 
in  an  action  precisely  similar  to  the  action  now  before  oa,  hroog^t 
upon  the  same  section  of  the  same  Act  of  Parliament.  The  mk 
question  of  fact  was,  whether  there  was  any  evidence  at  all  to  f 
to  the  jury,  in  support  of  the  allegation  that  the  defendant  \d 
authorised  the  writing  of  a  certain  letter,  received  by  the  roter, 
soliciting  his  vote,  and  apprising  him  that  his  "  Railway  expeais 
would  be  paid."    The  question  must  have  been  a  doubtful  om\^ 
the  Court  of  Exchequer  Chamber,   with  one  dissentient  Jo^f , 
Mr.  Justice  Williams,  held  that  there  was  not  evidence  to  go  to  j 


the  juiy ;  and  of  the  eight  Judges  who  delivered  their  opuuooi 
to  the  House  of  Lords,  three  agreed  with  the  majority  of  the  Cooit 
of  Exchequer  Chamber,  in  thinking  that  there  was  no  evideoes 
to  go  to  the  jury  in  support  of  the  allegation,  and  five  concanw 
with  the  dissentient  Judge  below,  in  thinking  that  there  wts.  T^ 

(a)  6  H.  of  L.  Caa.  772. 
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House  of  Lords  concurred  with  the  five  Judges  whose  opinions  were  H.  T.  1861. 

delivered  in  that  house,  and  with  the  dissentient  Judge  in  the  Court  ^^* 

of  Exchequer  Chamber,  and  accordingly  reversed  the  decision  of 

that  Court.  The  question  (the  second  of  those  put  by  the  House  of 

Lords  to  the  Judges)  was,  *'  whether  there  was  any  evidence  for  the 

''jury  that  the  letter  in  question  was  written  or  sent  by  the  autho- 

*'  rity  of  the  defendant  in  error?  "  Mr.  J.  Willes  said,  p.  772,  "  That 

"the  defendant  authorised  Reed  to  communicate  to  the  voters  in 

"  some  form,  '  in  order  to  bring  them  up,'  that  their  Railway  ez- 

"  pei\3e8  would  be  paid,  in  some  sense,  is  certain.  It  was  improbable, 

'*  under  the  circumstances,  that  the  candidate  should  intend  to  pay 

**  the  expenses  of  persons  who  voted  against  him,  or  not  at  all ;  and 

*'  at  least,  therefore,  it  was  for  the  jurors  to  say  whether,  in  their 

*' judgment,  the  more  probable  and  rational  view  of  the  case,  and 

*'  that  acted  upon   by  the  defendant's   agent  in  the  matter,  was 

''not  the  true  one,  namely,  that  the  candidate  intended  the  out- 

'' voters  to  be  informed  that  they  would  be  paid  their  Railway 

*'  expenses  conditionally,  if  they  voted  on  his  side.     As  a  difference 

"  of  opinion  exists  upon  this  question,  I  may  be  excused  for  refer- 

"ring   to  an   authority  in  support  of  the  elementary  proposition 

"  that,  in  civil  cases,  the  preponderance  of  probability  may  constitute 

"  a  sufficient  ground  for  a  verdict.    I  find  such  an  authority  referred 

''  to  in  Mr.  Besi's  very  able  and  instructive  treatise  on  the  Princi- 

**pl€S  of  Evidence.      So  long  since  as  the  14th  of  Eliz.,  Chief 

"  Justice  Dyer,  and  a  majority  of  the  other  Justices  of  the  Common 

''  Pleas,  laid  down  this  distinction  between  pleadings  and  evidence : 

'* '  that  in  a  writ  or  declaration,  or  other  pleading,  certainty  ought 

'"to  be  shown,  for  there  the  party  must  answer  to  it,  and  the 

'* '  Court  must  adjudge  upon  it ;  and  that  which  the  party  shall 

**  *  be  compelled  to  answer  to,  and  which  is  the  foundation  where- 

*' '  upon  the  Court  is  to  give  judgment,  ought  to  be  certain,  or  else 

'* '  the  party  would  be  driven  to  answer  to  what  he  does  not  know, 

^' '  and   the  Court  to  give  judgment  upon  that  which  is  utterly 

**  *  uncertain.    But  where  the  matter  is  so  far  gone  that  the  parties 

*' '  are  at  issue,  or  that  the  inquest  is  awarded  by  default,  so  that  the 

"  •  jury  is  to  give  a  verdict  one  way  or  the  other,  then,  if  the  matter 
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'*  *  is  doubtful,  they  may  found  their  verdict  upon  that  vluci: 
*' '  appears  the  most  probable,  and,  by  the  eame  reason,  that  wkki; 
"  •  is  most  probable  shall  be  good  evidence  : '  "  NewU  v.  LorkW. 
Mr.  Justice  Willes  plainly  treats  such  an  action  as  the  present  u  m 
which  is  to  be  regarded  as  a  civil  proceeding.  The  same  Tiev 
appears  to  have  been  taken  of  this  form  of  action  in  the  Cc«n 
of  Common  Fleas  in  Ireland,  in  the  case  of  M^Clory  v.  Wrigk  \h, 
though  the  precise  question  which  I  am  now  discussing  iru  au 
raised  for  decision  there.  An  action  for  penalties  is  so  treated  b 
2  Taylor  on  Evidence^  p.  1027,  s.  1224 ;  and  such  appears  to  bare 
been  the  opinions  of  Barons  Martin  and  Piatt,  in  The  AUmtf- 
General  v.  Radloff{c)y  and  also  of  Baron  Parke,  pp.  106,  lO:. 
though  he  held  differently  in  reference  to  an  information,  not  fbr 
debt,  but  for  penalties  forfeited  for  an  oSence  against  the  B^reaee 
Laws.  The  case  of  Thurtell  v.  Beaumont  {d)  was  relied  on  strong; 
by  the  defendant's  Counsel  in  argument  before  us«  That  was  aii 
action  of  assumpsit  on  a  policy  of  insurance  against  loss  or  danuf^ 
by  fire,  to  recover  the  value  of  certain  goods  insured  by  the  plaiotli 
and  destroyed  by  fire.  The  plea  was  the  general  issue,  wbicL 
of  course,  opened  (according  to  the  rules  of  pleadings  and  practice 
then  prevailing)  the  defence  on  which  the  main  controversy  arose. 
That  defence  was,  that  the  plaintiff  had  wilfully  set  fire  to  the  pre- 
mises in  which  the  goods  were,  or  had  caused  them  to  be  s€t  ol 
•fire  by  some  other  pei*son.  The  learned  Judge,  at  the  trial,  tc.l 
the  jury,  **  That  in  order  to  substantiate  the  defence  of  the  premise 
**  having  been  set  on  fire,  the  same  evidence  ought  to  be  addoce: 
^^  as  if  the  plaintiff  had  been  indicted  for  arson;  and  that  itwi^ 
*'  their  duty  to  be  satisfied  that  the  crime  imputed  to  him  nn^ 
^'as  fully  substantiated  in  this  action  as  would  warrant  tbei: 
"  finding  him  guilty  of  the  capital  offence,  in  case  he  bad  been 
'^  brought  before  them  and  tried  on  an  indictment  on  a  crimiotl 
"charge."  The  jury  found  for  the  plaintifi*.  In  applying  for* 
new  trial,  on  the  ground  of  misdirection,  the  defendant's  CoudscI 
submitted,  "  That  the  learned  Judge  had  laid  it  down  too  broadlj, 

(a)  Plowd.  412.  C*)  10  Ir.  Com.  Law  Rep.  514 

(c)  10  Bxch,  84.  (c)  8  B.  Moo.  612, 
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''to  the  jury,  in  stating  that  they  should  entertain  the  same  H.  T.  1861. 
"certainty  with  respect  to  the  plaintiff's  guilt  as  would  justify 
*'  them  in  convicting  him  on  a  criminal  charge  ;  for  that,  in 
'*  a  civil  action  of  this  description,  it  was  fully  competent  to  the 
*'jury  to  decide  on  the  balance  of  probabilities  given  in  evi- 
"  dence,  as  in  any  other  case  where  they  would  be  warranted  in 
'*  finding  against  the  plaintiff,  if  he  failed  to  make  out  his  claim  to 
"  their  satisfaction,  although  arson  might  not  have  been  proved;  for 
''  if  the  loss  had  been  occasioned  by  the  gross  negligence  of  the  plain- 
^tiff,  or  his  servants,  unaccompanied  with  guilty  the  defendant 
*'  would  have  been  entitled  to  a  verdict."  It  is  plain,  from  the 
argument,  that  the  point  raised  for  the  opinion  of  the  Court  was, 
not  whether  the  learned  Judge  had  properly  told  the  jury  to  give 
the  benefit  of  a  doubt  to  the  plaintiff  (of  which  there  is  no  statement 
whatever  in  the  report  of  what  passed  at  the  trial,  or  in  the  report 
of  the  argument  on  the  new  trial  motion)  ;  but  whether,  in  order  to 
establish  the  defence,  the  defendant  should  show,  to  the  satisfaction 
of  the  jury,  that  the  crime  of  arson  had  been  committed.  The  de- 
fendant's Counsel  contended,  that  proof  falling  short  of  that,  and 
establishing  gross  negligence  without  guilt,  was  a  sufficient .  answer 
to  the  action.  The  Court  decided  otherwise.  The  Court  held  "  That 
"  the  directions  of  the  learned  Judge  to  the  jury  were  perfectly  cor- 
''rect;  tis  the  question  for  their  consideration  was,  whether  the 
''plaintiff  had  set  fire  to  his  premises  or  not?  and  the  defendant 
"  relied  on  the  fact  of  his  having  wilfully  or  intentionally  done  so ; 
"  which,  in  point  of  principle,  embraced  the  same  question  as  if  he 
*Miad  been  put  on  his  trial  on  the  charge  of  arson."  The  point  on 
which  the  Court  were  called  upon  to  decide,  and  which  they  in  re- 
sult decided,  was,  not  as  to  the  form  or  language  in  which  the 
learned  Judge  at  the  trial  advbed  or  directed  the  jury,  but  as  to  the 
substance  of  the  question  which  he  left  to  the  jury.  The  defendant's  ' 
Counsel  contended  that  it  was  enough  to  prove  gross  negligence, 
and  that  it  was  not  necessary  to  prove  a  wilful  setting  on  fire  of  the 
premises,  which  would  amount  to  the  guilt  of  arson.  The  Court,  in 
effect,  decided  that,  in  the  particular  case  before  them,  it  was  essen- 
tial to  establish  a  wilful  and  intentional  setting  of  the  premises  on 
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H.  T.  1861.  fire ;  and  that  this  was  only  another  way  of  stating  that  the  pliistf 
ExehcoHgTm 

had  been  guilty  of  arson.    I  may  observe,  first,  that  in  Tkmtdi 

Beaumont,  the  learned  Judge  did  not  direct  the  jury  tbit  tk; 
ought  to  give  the  benefit  of  a  doubt  to  the  plaintiff  in  that  kool 
Secondly;  that  in  the  case  now  before  us,  the  jury  were  told,  k 
the  jury  were  in  effect  told  in  ThurUU  v.  Beaumont,  in  re&icoft 
to  what  was  there  alleged,  that,  in  order  to  find  for  the  party  lilt- 
ing the  promise  charged,  they  must  be  satisfied  that  the  proaia 
was  substantiated  by  the  evidence. 

It  has  been  argued  that  the  jury  ought  to  have  been  told  to  gi^ 
the  benefit  of  a  doubt  to  the  defendant,  because,  until  all  doaU  M 
have  been  removed,  the  presumption  of  innocence  stands  nnrebotted 
But  this  argument  begs  the  question ;  for  it  assumes  that  thept- 
sumption,  in  a  civil  case,  cannot  be  rebutted  while  a  doubt  remak 
To  lay  down  .that  as  a  general  proposition  would  be,  I  beltere.  a 
affirm  a  doctrine  perfectly  new,  and  calculated  to  create  the  grates 
difficulty  and  embarrassment  in  trial  tty  jury.  No  case  has  bea 
cited  in  which  it  was  ever  held  that  a  Judge,  in  a  civil  case,  oagH 
as  matter  of  direction  to  a  jury,  to  tell  them  they  ought  to  give  tk 
benefit  of  a  doubt  to  either  par^ ;  and  I  am  not  aware  of  ur 
instance  in  whiph,  in  a  civil  case,  it  has  been  so  decided,  except  is 
the  case  of  alleged  adulterine  bastardy.  There  the  rale  of  bf. 
resting  on  special  grounds,  is,  that  where  any  opportunity  extstso^ 
access  in  wedlock,  the  presumption  must  prevail  that  aeoea  ha 
taken  place,  unless  the  tribunal  before  which  the  question  arises  i 
satisfied,  without  any  reasonable  doubt,  that  it  has  not.  Tbk  ^ 
so  laid  down  in  several  stages  of  Morris  v.  Davies,  and,  finallj," 
the  House  of  Lords  (o),  recognising  the  resolutions  of  the  Jodftt 
in  The  Banbury  Peerage  case,  which  are  stated  in  Nidisism 
Adulterine  Bastardy,  p.  181,  and  in  the  note  to  Head  ▼.  Head(h)' 
and  see  Legge  v.  Edmonds  (c).  In  other  civil  casea^  Ja^g^  ^"^^ 
left,  for  the  consideration  of  juries,  questions  as  to  impated  oat 
and  miaconduct,,  in  language  very  various,  according  (o  the  Tien 
which  they  took  of  the  questions,  and  of  the  evidence  appIiaUt^ 

(a)  5  CL  &  Fin.  168.  (6)  I  Sim.  &  St  1^ 

(c)  26  L.  J.,  N.  &,  Chan.,  125. 
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them.  The  courae  generally  adopted  in  practice  by  the  Judge,  H.  T.  1861. 
within  my  memory,  has  been,  where  the  affirmative  of  the  issue  lay 
on  either  party,  or  where  either  party  has  sought  to  displace  an 
existing  right,  or  to  rebut  a  presumption  authorised  by  law,  to 
direct  the  jury  that,  before  they  find  in  the  affirmative  of  the  issue, 
or  before  they  displace  the  right,  or  before  they  find  against  /the 
presumption,  they  ought  to  be  satisfied,  upon  the  evidence,  that  the 
state  of  facts  existed  on  which  the  party  seeking  any  of  those  results 
relied.*  The  jury,  although  they  may  consider  the  case  a  doubtful 
one,  may,  upon  weighing  the  evidence,  and  finding  their  minds  suffi- 
ciently influenced  by  the  preponderance  of  it  at  one  side,  be  satisfied 
ofthe/aei,  by  that  preponderance.  If  they  are,  they  ought  to  find 
in  the  affirmative  of  the  allegation.  If,  on  due  deliberation,  they 
are  not  so  satisfied,  the  burthen  of  proof  is  not  sustained,  and  they 
ought  to  find  in  the  negative.  But  to  lay  it  down  as  a  rule  for  the 
government  of  juries,  that  they  must  have  positive  certainty  to  war- 
rant their  finding  for  one  party,  but  that  they  may  find,  on  a  reason- 
able doubt,  for  the  other,  would,  in  a  vast  number  of  cases,  involve  an 
absolute  perversion  of  justice.  If  such  a  rule  ought  to  be  applied, 
generally,  to  judicial  inquiries,  a  large  proportion,  not  only  of  ver- 
dicts hitherto  given,  but  of  the  most  solemn  and  best  considered 


*  NoTB. — The  terms  in  wbldi  Judges  hare  left  the  qaestion  to  juries,  in 
cases  analogous  to  those  mentioned  in  the  judgment,  have  been  reiy  rarioos.  On 
examining  a  laige  number  of  reported  directions,  it  wiU,  it  is  believed,  be  found, 
that  they  are  in  substantial  conformity  with  what  is  here  stated.  See  Chalmtrs 
v.  Shaekett  (  6  Car.  &  P.  475,  478-9),  and  CoitenU  y.  Starkey  {S  Car.  &  P.  091, 
605),  cited  by  defendant's  Counsel  in  the  argument.  See  also  Hughea  t. 
Marshall  (2  Cromp.  &  Jer.  1 18) ;  Dover  y.  Maeataer  (5  Espin.  93)  ;  Aee/ey  y. 
Lock  (8  Car.  &  P.  527,  532^)  ;  Webb  y.  Smiih  (6  Scott,  151-2)  ;  ThomaM  y. 
EdwardM  (2  M.  &  W.  216) ;  Heution  y.  Faucett  (Har.  &  WooL  125).  And  see 
the  summing  up  of  Lord  Tenteiden  in  Cooper  v.  Wakbf  (3  C.  St  P.  179),  and 
Andrews  y.  Chapman  (3  C.  &  K.  289).  See  also  the  following :  Bus.  &  By.  289, 
312,  313,  415,  181,  377 ;  2  M.  &  B.  63 ;  1  Gar.  4  P.  476;  2  Car.  &  P.  310,  348, 
155-6.7;  3  Car.  &  P.  158-9.  143,  266,  479-80;  4  Car.  &P.  306-7,  356,  480; 
5Car.AP.58,  195,548;  6  Car.  &P.248;  7  Car.  &  P.  397,  689,  738-39-40; 
8Car.  &  P.  91,  469;  9Car.&P.587;  1  Car.  ftK.  328;  2  Car.  &K.  586, 
647,677;  1  Foe.  &  Fm.  473-4 ;  2Fofl.  &  F.  180 ;  4  Car.  &  P.  508 ;  13M.&W. 
658,  663,  665.  The  case  of  Neeley  y.  Lock  (8  Car.  &  P.  527,  532-3)  seems  the 
only  one  in  which  a  doubt  is  mentioned  as  the  ground  on  which  the  juy  were  to 
act  in  considering  their  yerdict. 
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law,  but  determining  after  hesitation  and  not  without  doobt  (not  u 

speak  of  the  determinations  in  tribunals  having  summaiy  jnriaji:- 
tions,  and  in  the  Courts  of  Appeal  from  their  judgments  and  decree^l 
ought,  in  deference  to  these  doubts,  to  have  been  the  other  tit. 
If  the  proposition  contended  for  by  the  defendant  be  liw,  tL« 
question  involved  in  it  must  have  arisen  in  a  multitude  of  cases. 
Numerous  presumptions  exist,  and  are  presented  cootiniullj  k 
consideration  in  Courts  of  Justice,  on  which  the  question  moittriv 
as  directly  as  upon  the  presumption  of  innocence,  which  is  relied « 
in  the  case  before  us.  The  continuance  of  life  is  presumed  (vitiia 
the  ordinary  limits  of  longevity),  until  that  presumption  is  rebottd 
by  proof  of  death,  or  by  the  contrary  presumption  supplied  bj  tk 
statute  relating  to  the  eettui  que  vies  in  a  lease ;  and  this  last  pre- 
sumption again  must  prevail,  unless  answered  by  the  proof  vfak: 
the  statute  requires.  The  presumption  is  against  fraud,  andagaiest 
illegality  in  a  contract,  and  in  favour  of  obedience  to  the  lav.  Bi: 
presumption  applies  (until  some  evidence  be  given  to  rebut  it)  is 
every  case  of  alleged  fraud  or  illegality  in  the  making  of  a  biil  o' 
exchange,  or  of  any  other  contract.  In  some  cases  the  reiy  &^- 
act  is  a  criminal  offence,  and  may  also  be  the  subject  of  an  aetioo  i 
damages.  In  almost  eveiy  issue  under  an  interpleader  order,  ifi 
every  case  in  which  a  bill  of  exchange  is  impeached  for  fraud,  or  it' 
illegality,  as  when  it  is  alleged  to  have  been  given  in  contraTestffi!'. 
of  the  policy  of  the  Insolvent  and  Bankrupt  Laws,  in  every  cas 
of  assault  and  libel — a  presumption  of  this  kind  arises.  No  case  b^ 
been  cited  in  which,  where  any  of  those  questions  of  presamptiw 
was  involved,  it  was  held  that  such  a  direction  ought  to  be  gi^a 
as  was  sought  in  the  case  now  before  us.  In  Sutton  v.  Sadlier{ai 
the  plaintiff  in  ejectment,  claiming  as  heir-at-law,  was  rwisted  bj 
the  defendant,  who  relied  upon  a  will  of  the  person  last  seised.  T!t« 
defendant  admitted  that  the  plaintiff  was  heir-at-law,  proved  the 
execution  of  the  will,  and  rested  his  case  on  that  evidence.  £^' 
dence  was  then  given  by  the  plaintiff,  tending  to  impeaeh  tbe  eofl)- 
potency  of  the  testator  to  make  a  will.     The  learned  Judge  told  tw 

(a)  3  Com.  B.,  N.  S.,  87. 
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jury  that  the  heir-at-law  was  entitled  to  recover  unless  a  will  was  H.  T.  1661. 
proved  ;  but  that  when  a  will  was  produced,  and  the  execution  of  it 
proved,  the  law  presumed  sanitj,  and,  therefore,  the  burthen  of 
proof  was  shifted;  and  that  the  devisee  must  prevail,  unless  the 
beir-at-law  established  the  incompetency  of  the  testator ;  and  that  if 
the  evidence  was  such  as  to  leave  it  a  measuring  cast,  and  leave 
them  in  doubts  they  ought  to  find  for  the  defendant.  The  Court 
held  this  a  misdirection,  and  set  aside  a  verdict  obtained  by  the 
defendant,  being  of  opinion  that  the  defendant  was  bound  to  prove 
the  capacity  of  the  testator  to  make  the  will.  It  was  strongly  urged 
in  argument,  that  the  presumption  of  sanity  ought  to  stand  until 
rebutted  by  proof.  Cr^sswell,  J.,  in  giving  judgment,  said  (p.  96)  : 
*^  The  presumption  of  sanity  cannot,  we  think,  be  treated  as  a  merely 
'*  artificial  or  legal  presumption,  but,  at  the  utmost;  as  a  presump- 
*'  tion  of  law  and  fact ;  that  is,  an  inference  to  be  made  by  a  jury, 
**  from  the  absence  of  evidence  to  show  that  a  party  does  not  enjoy 
**  that  soundness  which  experience  proves  to  be  the  general  condi- 
'*  tion  of  the  human  mind.  But,  in  such  cases,  when  evidence  is 
"  laid  before  a  jury,  they  must  decide  according  to  what  they  believe 
*'  to  be  the  truth  ;  and,  where  a  will  is  set  up  as  a  valid  will,  a  jury 
*^  ought  not  to  pronounce  it  to  be  so,  unless  they  are  convinced  of 
''the  afiirmative."  To  all  cases  of  disputable  presumption,  the 
maxim  applies,  '*  Stabit  presumpiio  donee  probetur  in  contrarium" 
But  when  the  contrary  proof  has  been  given,  whether  direct  or  cir- 
cumstantial, whether  by  witnesses  concurring  in  their  testimony, 
or  by  a  preponderance  in  evidence,  involving  a  multitude  of  intricate 
facts,  it  is  the  business  of  the  tribunal  to  deal  with  the  evidence, 
and  to  form,  if  it  can,  a  judgment,  upon  the  evidence,  in  the  affirma- 
tive or  negative  of  the  question  in  controversy.  If  a  jury  were,  in 
every  such  case,  directed  to  yield  to  a  doubt,  such  direction  would 
be  an  authoritative  encouragement  to  them  not  to  undertake,  but  to 
avoid,  the  labour  of  inquiry  and  the  duty  of  weighing  the  evidence, 
and  determining  on  which  side  the  truth  lies.  Such  an  instruction 
would  have  a  direct  tendency  to  induce  them,  in  a  case  of  difficulty, 
on  retiring  into  their  jury-room,  to  consider,  not  which  party  was 
right,  but  whether  the  case  was  one  of  doubt ;  and  on  finding  that 
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H.  T.  1861.  it  was,  at  once  and  without  farther  trouble,  and  on  AatdoA,'*  | 
found  their  verdict.  In  a  large  proportion  of  the  oontroTCRa 
which  arise  out  of  the  complex  relationfl  of  social  and  oommera  I 
life,  a  tribunal,  regulating  itself  bj  such  a  rule,  not  onlj  wooldbe 
often  useless  for  the  purposes  of  justice,  hot  would  be,  not  wk- 
quentlj,  an  instrument  of  injustice  and  of  wrong.  It  wodd  gip. 
to  the  craft  of  a  designing  party,  or  to  the  ingenuity  of  u  adni 
and  powerful  advocate,  the  means  of  obstructing  many  just  demiii; 
and  many  righteous  defences,  by  raising  doubts,  from  vbiek 
whether  the  result  of  design  or  of  accident,  few  complicsted  tns- 
actions  are  wholly  free. 

For  these  reasons,  I  am  of  opinion  that  I  ought  not  od  tk 
point  to  have  directed  the  jury  as  required,  and  that  this  gros&i 
of  objection  for  misdirection  cannot  be  sustained.  Secondlj;^ 
even  if  the  omission  to  tell  the  jury  that  they  ought  to  gir! 
the  benefit  of  a  doubt  to  the  defendant  was  wrong,  I  sm  t^ 
clearly  of  opinion  that  it  is  utterly  impossible  to  sustain  the  eoc- 
ditional  order  to  set  aside  the  verdict  on  that  ground.  Ujnm 
for  this  opinion  may  be  stated  in  a  few  words.  The  ju^  wm 
told  that  I  would  not  advise  them  to  give  a  verdict  for  eitlie: 
party  t^^on  a  doubt ;  but  this  was  coupled  with  a  positire  dirtt- 
iion  that  *^  they  ought  not  to  find  for  the  plaintiff,  onleis  <^ 
*•  the  evidence,  they  believed,  and  were  satisfied  of  the  fod,  tte 
"  the  alleged  promise  was  made."  It  is  impossible  to  trwt  iks 
finding  as  anything  else  than  a  finding  on  the  ground  tbat  tl? 
jury,  on  the  evidence,  believed,  and  were  satis/led  oftkefady^i^ 
tlie  alleged  promise  was  made.  If  (as  was  urged  in  srgmBeJ 
by  the  defendant's  Counsel)  the  withholding  of  the  advice  whki 
I  was  called  upon  to  give  to  the  jury,  and  the  intimitioo  tl** 
I  would  not  advise  them  to  find  a  verdict  for  either  psrtj  ^^ 
a  doubt,  were  capable  of  being  understood  by  the  jury,  and  wcf« 
in  fact  understood  \>j  them,  as  a  direction  that  they  were  w' 
at  liberty  to  find  a  verdict  for  either  party  upon  a  doabt,  m 
the  same  reason,  which  I  have  last  stated,  would  appij  ''''  | 
at  least  equal  force  to  their  finding;  for,  if  they  acted  v^ 
the  belief  that  they  were  not  at  liberty  to  find  for  either  ptf? 
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upon  a  doabti  then,  although  the  defendant  might  (if  his  argu-  H.  T.  1861. 

ExehegueTm 
ment  be  right)  have  been  entitled  to  complain,  if  there  had  been 

no  verdict,  he  cannot  have  been  prejudiced  by  there  having  been 
a  verdict  against  Attn,  since  it  was  given  under  the  government 
of  that  direction,  and  could  only  have  been  given  because  the 
jury  entertained  no  doubt  that  the  promise  had  been  made.  In 
other  words,  whether  they  acted  in  the  absence  of  the  advice 
which  was  withheld,  or  under  the  supposition  that  the  with* 
holding  of  the  advice  was  tantamount  to  a  direction  that  they 
were  not  at  liberty  to  find  a  verdict  for  either  party  upon  a 
doubt,  their  finding  for  the  plaintiff  was  equivalent  tb  a  declar- 
ation that  they  were  satisfied,  upon  the  evidence  (and,  if  they 
acted  on  a  direction,  were  satisfied  wthout  a  doubt),  that  the 
alleged  promise  was  made.  If  authority  were  wanted  for  a  pro* 
position  so  plain  as  that,  when  it  appears  that  the  jury  find 
what  sustains  the  verdict  upon  a  part  of  a  direction  which  is 
right,  their  verdict  will  not  be  set  aside,  even  if  there  be  a  mis- 
direction on  another  point  collateral  and  immaterial,  such  authority 
will  be  found  in  the  cases  of  Twigg  v.  Potts  (a)  ;  Vaeher  v« 
Coeks  (b) ;  Ciarke  v.  Arden  (c) ;  and  Nepean  v.  Doe  d.  Knight  (d). 
This  is  not  the  case  of  an  alternative  direction  and  a  general 
verdict,  as  to  which  it  would  be  uncertain  on  which  branch  of 
the  .alternative  the  jury  found.  Here  the  jury  could  not,  under 
the  direction,  have  found  for  the  plaintiff,  unless  they  were  satis* 
fied,  upon  the  evidence,  that  the  promise  was  made,  the  making 
of  which  entitled  the  plaintiff  to  a  verdict  I  am,  therefore,  willing 
to  rest  my  judgment  upon  the  ground  which  I  have  last  men- 
tioned ;  and  I  should  prefer  doing  so,  as  it  is,  upon  the  construction 
of  what  I  told  the  jury,* most  favourable  (according  to  the  argu- 
ment of  his  Counsel,  as  I  understood  it)  to  the  defendant 

I  have  treated  the  case  as  if  the  subject-matter  of  the  third 
objection  were  matter  of  direction,  and  not  merely  matter  of  advice, 
like  that  which  is  given  in  criminal  cases,  in  reference  to  the 

(a)  1  Cr.,  M.  &B.  89;  S.  C,  8  Tyrw.969. 
(6)  1  B.  A  Ad.  145.  (c)  1  Jnr.,  N.  S.,  710. 

(d)  2  !£•  A  W.  894 ;  $$e  Lord  Denmaa's  jadgment,  p.  912. 
VOL.  11.  60  i« 
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H.  T.  1861.  corroboration  of  accomplices.  But  even  if  it  be  not  in  strietas 

Exchequer,  ^  .  -  .   ,.         .  .,,.-,. 

proper  matter  of  exception  as  for  a  misdirection,  still  if  the  jvy 

were  misadvised,  and   the  misadvice  influenced  their  ferdkt,  I 

should  not,  on  a  new  trial  motion,  uphold  a  verdict  so  obtaiii^ 

Mj  Brother  Huohss,  who  is  unable  to  attend  to-daj,  aotbci- 

ises  me  to  say  that  he  concurs  in  mj  opinion,  that  the  Terdkt 

ought  not  to  be  disturbed,  and  that  the  caose    shown  agius 

the  conditional  order  ought  to  be  allowed. 

Fitzgerald,  B. 

In  this  case,  I  am  of  opinion  that  there  ought  to  be  a  oet 
trial,  on  the  ground  of  misdirection.  The  action  was  founded  e 
the  17  &  18  Ftc,  c.  102  ;fand  the  substantial  question  wu,  vli^ 
ther  the  defendant  had  committed  bribery,  within  the  definitioo  i 
that  Act  ?  A  person  so  offending  is,  by  the  terms  of  the  la 
guilty  of  a  misdemeanour,  and  also  liable  to  forfeit  the  sum  oc 
£100  to  any  person  who  shall  sue  for  the  same,  with  full  coo 
of  suit ;  and  the  further  effect,  either  of  a  conviction  or  jodgmcs-' 
against  the  defendant,  in  an  action  for  the  penalty,  is  to  depiift 
him  of  the  elective  franchise,  if  he  has  a  vote,  or  to  prerent  ho 
from  obtaining  it,  if  he  has  not.  At  the  trial,  the  CooDfd  k 
the  defendant,  in  his  address  to  the  jury,  strongly  insisted  tint, 
before  they  could  find  against  the  defendant,  they  must  be  ottsfied 
that  he  was  guilty  of  the  offence  charged,  with  the  same  certaiaij 
as  if  he  was  on  trial  before  them  on  an  indictment  for  that  offisBce, 
and  that  he  was  entitled  to  the  benefit  of  any  doubt  which  tk 
evidence  might  leave  on  their  minds.  I  am  of  opinion  that  tlis 
defendant's  Counsel  was  well  warranted  in  this  contention.  Tbs 
cases  cited  in  the  argument  upon  the  part  of  the  defendant,  u^ 
particularly  that  of  Thurtell  v.  Beaumont  {a)^  appear  to  me  to  be  is 
point  I  have  heard  no  authority  to  the  contrary.  It  seeou  td 
jne  that  the  same  presumption  of  innocence  which  makes  impen- 
ilive  the  certainty  of  proof  of  crime  in  criminal  trials  is  reoognse^ 
in  civil  cases,  and  is  attended  with  the  same  effects ;  ia  ftc<  i^  '^ 
common  learning,  that  it  shifts  the  onut  of  proof^  and,  ereo  n 

(a)  1  Bing.  34a 


COMMON  LAW  REPORTS. 


475 


MAGEE 

O. 
HARK. 


civil  cases,  throws  the  burden  of  proving  a  negative  on  the  party  H.  T.  1861. 

alleging  criminal  default.    In  this  case,  after  or  during  the  charge     ^^    y      V 

of  mj  Lord  Chief  Baron,  it  appears  that  the  jury,  or  some  of 

them,  asked  him  whether  they  were  to  deal  with  the  case  as  a 

criminal  one,  by  finding  for  the  defendant  on  a  doubt?  to  which 

the  learned  Judge   answered  that  they  were  not,  to  the  extent 

of  finding  on  a  doubt  for  either  party.    With  deference,  that  appears 

to  me  to  be  a  misdirection.     As  an  answer  to  the  question  of  the 

jury,  it  tells  them  that  they  were  not  to  give  the  defendant  the 

benefit  of  a  doubt,  as  they  ought  to  do  in  a  criminal  case;  and, 

taking  in  the  other  part  of  the  direction,  that  they  were  not   to 

find   for   the   plaintiff  on  a  doubt,  it  amounts  to  this,  that,  in  a 

case  of  doubt,  they  were  to  find  no  verdict.     That  appears  to  me 

also  a  misdirection.     In  my  opinion,  it  never  can  be  the  duty  of 

a  juror  to  find  no  verdict.  Consistently  with  the  duty  of  the  jurors, 

there  may  be  no  verdict;  but  that  can  only  be  where  the  states 

of  their  respective  minds  are  such  that  it  is  the  duty  of  one  or 

more  to  find  one  way,  and  of  the  rest  to  find  otherwise.    It  is 

then,  however,  said,  that  the  misdirection  had  no  effect,  because 

the  jurors  here  found  for  the  plaintiff,  which  they  would  not  do, 

consistently  with  the  direction,  if  they  had  a  doubt ;  that,  therefore, 

the  defendant  has  been  in  no  way  injured,  by  the  misdirection,  if 

it  be  such ;  and  that,  consequently,  there  ought  not  to  be  a  new 

trial.    But  this  is  a  speculation  in  which  I  cannot  allow  myself 

to  indulge.    If  it  were  clear  that  the  jury  htfd  wholly  disregarded 

the  direction  o{  the  Judge,  and  had  acted  contrary  to  it,  I  can 

understand  that  the   incorrectness  of  the  direction   might   not  of 

itself  constitute  a  ground  for  a  new  trial.    It  is  plain  that   the 

main  object  of  the  jury  was  to  know  whether  the  acknowleged 

rule   in  criminal  cases   was  to  be  applied  for  the  benefit  of  the 

defendant.      They  were,  in  my  opinion,  erroneously  told  that  it 

was  neither.     I  cannot  find  any  effectual  means  of  ascertaining 

how  far  the  misapprehension    thus    induced  in  their    minds  waa 

corrected  by  a  qualification  which  made  the  whole  direction  still 

erroneous,  and  left  them  no  course,  if  they  felt  a  doubt,  but  finding 

for  the  plaintiff,  or  finding  no  verdict  at  all.      I  do  not  object  to 
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H.  T..1661.  the  charge  as  not  directing  the  jury  to  give  the  defeadiot  k 

w-^2^  benefit  of  a  doubt,  but  for  expressly  telling  them  thej  were  ml 
HAQEB  Q^  ^1^^^  grounds.  I  am  of  opinion  that  the  oonditioDil  oris 

MARK.  ought  to  be  made  absolute,  and  a  new  trial  had. 


PiooT,  C.  B. 

As  to  what  was  mentioned  at  the  Bar,  and  in  the  Cosoiefi 
certificate,  of  a  question  put  to  me  by  one  of  the  joiy,  I  birc 
no  note  of  it.  It  is  not  my  habit  to  take  down  what  puBei  k 
inquiry  and  explanation  between  the  Court  and  the  jnij.  I  m 
on  the  rule  applied  in  Niqner  v.  Daniel  (a),  that  it  ii  not  bf 
interlocutory  observations  of  that  nature,  but  by  the  final  dinctioBi 
of  the  Judge,  and  the  finding  of  the  jury,  that  the  propriety  ef 
the  direction,  and  of  the  verdict,  is  to  be  judged.  My  reoolketia 
is,  that  a  question  was  asked  by  a  juror,  whether  thsj  were  i» 
act  upon  what  had  been  very  strongly  urged  by  the  defines 
Counsel,  in  refisrence  to  the  giving  of  the  benefit  of  a  doalit  to 
the  defendant?  I  do  not  remember  the  precise  stage  of  the  pn- 
ceedings  in  which  that  occurred.  Whenever  it  oceoned,  it  is 
followed  by  my  instructions  to  the  jury,  which  I  hare  ilidr 
stated  from  my  notes.  They  were  a  very  intelligent  joiy;  aH 
I  have  no  doubt  that  they  fully  understood  what  they  were  (oH 

(a)8Biiig.,N.C.,77. 
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TRENCH  V.  GOGGINS. 
(Common  Phas.) 


June  12. 


were 


This  was  an  ejectment  on  the  title,  to  recover  twelve  acres  of  the  LftndT 

lands  of  Carrane,  held  by  the  defendant  under  a  lease  dated  the  1st  of  o.,  hai^k^ 

August  1832.  The  action  was  tried  at  the  Mayo  Spring  Assizes  1 860,  i2ii,i^,"4c.^ 

before  Hayes,  J.;  when  it  appeared  that' the  lease  in  question  had  n^^^^**®^ 

been  made  between  John  and  Hubert  Trench  of  the  one  part  '^'^»  ^^^  ^^ 

*^     ^  tennoftwenty- 

and  Laurence  Goggins  of  the  other  part;  whereby  the  lessors  "^^^  y^^n* 

■^  and  «he  life  of 

granted  and  demised  the  lands  of  Carrane  unto  the  said  Laurence  ^-^V.  of  E., 

whicherer 

Goggins ;  habendum  to  him,  his  heirs,  executors,  administrators  and  ahonld  Ust 

assigns,  from  the  1st  of  November  next  ensuing  the  date  of  the  lease,  renfof  ^u! 

78-    fid       ThA 

for  and  during  the  term  of  twenty-seven  years,  from  the  1st  of  No-  lease  contained 
vember  next  ensuing,  and  for  and  during  the  natural  life  of  Patrick  ^at^^L^ 
Fleming  of  Knocktubber,  whichever   should  kst    longest,  at  the  TO^Sj^J^^d 

rent  of  £14.  7s.  6d.    Then  followed  the  usual  clauses  of  distress  ^i^  ^^ 

aforesaid  lands 

and  re-entry,  and  covenant  by  the  lessee  for  payment  of  rent  and  ^^^  premises 
.  ^  at  the   yearly 

keeping  the  premises  in  repair.  Then  followed  this  special  clause :— >  rent  so  long^ 

after  the  space 

'*  And  it  is  further  agreeed  on,  by  and  between  both  parties,  that  of  twenty- 

'*the   aforesaid.  John  Trench  and   Hubert   Trench    are  to  give  his  m^o^or 

any  part  4ete. 
of,  remains 
due  to  L.  6 ;  and  a  further  covenant  that,  whereas  the  lessors  were  farther  in- 
debted to  L.  Q.  in  certain  bond  debts,  amotmting  to  £275,  bearing  interest 
that  they  wonld  pass  receipts  every  half  year  or  yearly,  to  L.  G.,  for  the  rent  of  the 
prenuses,  by  reason  of  the  interest  being  more  than  the  rent,  by  the  sum  of 
X2.  2s.  6d.,  and  to  have  no  recourse  to  L.  G.  or  his  heirs,  for  distress,  or 
any  other  claiming  from  or  under  them ;  and  are  to  have  no  power  to  drive  said 
L.  G.  while  said  moneys  remained  due,  but  to  pass  leoeipts  mutually  by  both 
parties,  and  leave  a  balance  of  £2.  2s.  6d.  due  to  the  said  L  G. ;  and  the  lessors 
bound  themselves,  under  a  penalty  of  £100,  to  observe  this  Utter  covenant  It 
appeared  that  there  were  two  persons,  named  P.  F.  of  Knockatubber,  father  and 
son,  at  the  time  of  makmg  the  lease.  The  elder  P.  F.  died,  and  the  teim  of  twenty- 
seven  years  having  expired,  but  before  the  debt  of  £275  was  paid  off,  an  ejectment 
was  brought  by  the  representatives  of  the  lessor  against  the  representatives  of  the 
lessee,  to  recover  possession  of  the  premises.— A&  that,  in  the  absence  of  pod- 
tive  evidence  to  show  which  of  the  P.  F.'s  was  intended  as  the  cntmi  quetnt 
the  presumption  of  law  was  in  favour  of  the  elder  of  the  two  lives  being  the  one 
contemplated  by  the  parties. 

Held  aUo,  that  the  covenant  in  the  lease  did  not  operate  so  as  to  create  a 
freehold  estate,  or  one  for  any  certain  term  of  years. 


478 


COMMON  LAW  REPORTS. 


T.  T.  I860,  "turbarj,  in  the  bog  of  Garrane,  unto  the  said  Laurence Goggiu 
"  hU  heirs  and  assigns ;  with  liberty  to  pass  and  re-paas  aeross  m 
"  egress  and  regress  through  same,  and  to  graze  on  said  avetK 
''as   far   as  his    holding  extends   in   Carrane  ;   and  the  aforau! 
"  Laurence  Goggins  is  to  keep  possession  and  enjoy  the  afor^ 
*'  lands  and  premises  at  the  yearly  rent,  so  long  (afUr  the  spiee  ^ 
"  twenty-seven  years)  as  his  money,  or  any  part  thereof,  remiia 
*'  due  to  the  said  Laurence  Goggins.    It  is  also  agreed  upon,  tki 
"  the  aforesaid  Laurence  Gt>ggin8  is  at  liber^  to  bum  said  k^ 
"  and  premises  during  his   tenure  thereof. "     Then  followed  u:; 
usual  covenant  for  quiet  enjoyment,  and  the  deed  then  proceeds: 
thus  : — "  And   whereas  the  aforesaid  John    Trench  and  Hsben 
«*  Trench  are  jointly  indebted  unto  the  aforesaid  Laorenoe  Goggia 
'*  in  the  principal  sum  of  £150,  per  their  bond  and  warrant,  upon 
"  which  bond  there  is  judgment  entered,  and  also  another  bond  ii 
*<  £125  sterling,  both  together  making  the  sum  of  £275,  the  intmK 
"of  which  sum  is  £16.  lOs:  now  the  aforesaid  John  Trench nd 
'^  Hubert  Trench  do  bind  themselves,  their  heirs,  executors,  idBiB- 
"  istrators  and  assigns,  to  pass  their  receipts  every  half  jeir  e 
"yearly,  unto  the  said  Laurence  Groggins,  for  the  rent  of  sui 
"  premises,  by  reason  of  the  interest  being  more  than  the  ra'- 
"  by  the  sum  of  £2.  2s.  6d.,  and  to  have  no  recourse  whatever  ate 
"  the  aforesaid  Laurence  Goggins  or  his  heirs,  for  distresi,  or  uj 
<*  other  person  claiming  from  or  under  them  or  any  of  them,  ^ 
"are   to  have  no  power  or  liberty  to  drive  him  said  Lanresee 
"  Goggins,  while  said  money  remains  due,  but  to  pass  TtcdpUmm- 
"  ally  by  both  parties,  and  leave  a  balance  of  £2.  2s.  6d.  doe  lotbe 
"  said  Laurence  Goggins :  now,  also,  the  said  John  Trench  ic^ 
"  Hubert  Trench  do  bind  themselves,  under  the  penalty  of  iiOO 
"  sterling,  to  him  the  said  Laurence  Goggins,  not  to  be  mdestei 
"  or  driven  by  them  or  any  of  them,  or  any  person  chiffling  froB  ^ 
"  or  under  them."     A   witness  of  the   name   of  Roach  pio^  | 
the  execution  of  the  lease ;  and,  on  cross-examination,  stated  t^ 
he  knew  Patrick  Fleming ;  he  died  about  six  years  ago ;  he  vi^ 
an  old  man  when  the  lease  was  made*     The  witness  also  stated  tb> 
he  knew  his  son  Patrick  Fleming,  who  was  then  aliT^  and  ^ 
about  sixty  years  old.     The  father  and  his  two  sons,  Fatriei  in^ 
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James,  lived  in  Knockatabber  when  the  lease  was  made,  and  both  T.  T.  1860. 
were  known  to  the  Trenchs.  The  two  sons  lived  next  door  to  each  <—  »■ 
other ;  the  father  lived  sometimes  with  the  one  and  sometimes  with 
the  other.  Patrick  Fleming  junior  was  the  eldest ;  he  got  a  house 
and  ten  acres  from  his  father ;  James  had  got  the  like.  The  father 
retained  neither  house  nor  lands.  On  re-examination,  the  witness 
stated  that,  before  and  at  the  time  of  the  execution  of  the  lease, 
they  were  talking  of  the  life  of  Patrick  Fleming,  the  old  man,  and 
Hubert  Trench  said  it  was  the  old  man  who  was  the  life  in  the 
lease.  Laurence  Goggins  did  not  expect  or  require  that  the  life 
of  the  young  man  should  be  first  put  in ;  the  old  man  was  then 
seventy;  the  young  man  forty,  or  less.  The  old  man  was  then 
living  between  his  two  sons.  The  witness  also  stated  that  all 
the  persons  who  were  present  at  the  execution  of  the  lease  were 
dead,  except  himself.  In  a  conversation  with  the  defendant;  the 
witness  said  it  was  the  old  man,  he  replied  it  was  the  young 
man,  whose  life  was  in  the  lease.  Another  witness  was  called 
to  prove  the  devolution  of  the  title,  and  admitted  on  cross-examina- 
tion that  the  principal  sum  of  £275  still  remained  unpaid.  No 
witnesses  were   examined  for   the    defendant. 

Counsel  for  the  plaintiff  then  called  on  his  Lordship  to  tell  the  jury 
that  there  was  no  evidence  that  the  life  of  Patrick  Fleming  junior  was 
the  life  intended,  and  that  they  should  find  for  the  plaintiff,  Patrick 
Fleming  senior  having  been  proved  to  be  dead.  The  learned 
Judge  declined  so  to  do,  but  left  it  to  the  jury  to  say,  under  all 
the  circumstances,  whether  it  was  the  life  of  Patrick  Fleming  senior 
or  junior  that  was  mentioned  in  the  lease ;  telling  them  that,  when 
a  father  and  son  were  of  the  same  name,  and  no  distinguishing  affix 
used,  the  presumption  was,  that  the  father  was  meant,  but  that  this 
was  capable  of  being  rebutted.  He  also  left  it  to  them  to  say 
whether  the  £275  mentioned  in  the  lease  as  being  due  by  the  lessor 
to  the  lessee  had  been  paid  or  not.  The  jury  found  that  Patrick 
Fleming  junior  was  the  life  in  the  lease,  and  that  the  money  had 
not  been  paid ;  and  a  verdict  was  accordingly  entered  for  the  defend- 
ant. A  conditional  order  was  subsequently  obtained  to  set  aside 
the  verdict,  upon  the  ground,  amongst  others,  of  the  misdirection  of 
the  learned  Judge. 
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>  WttUer  Bowrke  and  MaUey^  in  sapport  of  the  conditionil  orda. 
The  legal  presumption  is  in  favoar  of  the  life  of  the  fatber  beia; 
intended  to  be  the  eestm  que  vie  in  the  lease.  There  was  pogitiTt 
evidence  given  bj  the  attesting  witness,  that  such  was  the  ast, 
which  evidence  was  not  contradicted.  The  suffix  "yoanger^niM 
the  presumption  that  the  elder  was  meant.  Secondly ;  the  ootcuc 
in  the  lease  created  no  legal  estate ;  nor  can  it  operate  by  vij  a 
enlargement :  2  Shep.  ToncA..  by  Preston,  p.  272 ;  '*  And,  therdoR. 
*'  if  A  bargain  and  sell  his  land  to  B,  on  condition  to  re-enter,  if  i;^ 
«*  pay  him  £100,  and  B  doth  covenant  with  A  that  he  will  not  ^iv, 
**  the  profits  until  default  of  payment,  or  that  A  shall  take  the  profiu 
**  until  default  of  payment ;  in  this  case,  howbeit  this  maj  be  i 
«<  good  covenant,  yet  it  is  no  good  lease,  for  want  of  a  more  forail 
^*  contract,  and  also  for  want  of  certainty  of  term."  The  leaft  ^ 
void;  as  a  freehold  lease,  as  it  grants  a  freehold  t'li  fiiiuro,  Thtr; 
are  no  words  of  limitation  in  the  premises :  GoodiUU  v.  (?iUi(ai; 
BaldmnU  ea$e  (() ;  Hcpe  v.  Booth  (c). 


Coneanmon  and  Carleton,  on  behalf  of  the  defendant,  in  support 
of  the  verdict. 

The  jury  was  not  bound  to  believe  the  parol  evidence  legaidin; 
the  intention  of  the  parties  at  the  time  of  granting  the  lease.  Tk 
presumption  of  law  is  in  favour  of  the  life  of  the  younger  m 
being  that  intend^,  as  being  less  favourable  to  the  grantor.  TV 
lease  is  perfectly  valid.  It  is  for  a  life  inpfwetnii,  withaconcmtefi 
term  of  twenty-seven  years  from  the  Ist  of  November  1832;  tf^ 
the  covenant  has  the  effect  of  a  hobendum^  so  as  to  create  a  k^ 
estate  in  the  grantee;  which  was  to  last  until  the  money  was  pn^ 
The  words  '*  have  and  enjoy,"  in  a  covenant,  have  been  beU  ^ 
give  a  legal  estate :  Drake  v.  Muftdojf  (<l),  cited  in  Doe  v.  AMv- 
ii«r  (e) ;  Kerr  v.  Kerr  (f).  No  objection  was  made  at  the  trisi  b? 
the  validity  of  the  lease,  as  granting  a  future  freehold  intenst. 


(a)  5  B.  &  C.  709. 
(e)  1  B.  &  Ad.  709. 
(«)  5  T.  R.  168. 


(6)  2Bep.l& 
(«0  Cio.  Cir.»7. 
09  4Ir.CbaiLB«^«^ 
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This  was  an  ejectment  on  the  title,  tried  before  Judge  Hayes,  at 
the  last  Assizes  for  the  connty  of  Mayo.  It  appears,  from  the  report 
of  the  learned  Jadge,  that  plaintiff,  at  the  trial,  examined  as  a 
witness  Patrick  Roach,  who  proved  that  he  was  present  at  the 
execution  of  a  lease  of  the  1st  of  August  1832,  which  was  pro- 
duced at  the  trial,  by  which  John  and  Hubert  Trench  demised 
to  Laurence  Goggins  the  premises  in  question,  containing  about 
twelve  acres  of  the  lands  of  Carrane,  from  the  1st  of  November 
then  next,  at  the  rent  of  £14.  7s.  6d.  per  year,  for  a  term  of 
twenty-seven  years,  or  the  life  of  Patrick  Fleming,  of  Enocka- 
tubber,  whichever  should  last  longest.  There  was  also  a  statement 
in  the  lease  that  the  Messrs.  Trench,  the  lessors,  owed  the  lessee, 
Goggins,  a  sum  of  £275,  secured  by  bond;  and  it  was  stated  in 
the  lease  that  it  was  agreed  between  the  parties  that  Goggins, 
the  lessee,  should  be  at  liberty  to  retain  the  reserved  rent  in  part 
payment  of  the  interest  which  should  accrue  on  the  bond ;  and 
there  was  also  a  clause  that  the  said  Laurence  Groggins  was  to  keep 
possession,  and  enjoy  the  aforesaid  lands  and  premises,  at  the  same 
yearly  rent,  so  long  after  the  space  of  twenty-seven  years  as  his 
money,  or  any  part  thereof,  remains  due  to  the  said  Laurence 
Goggins.  There  was  no  provision  as  to  how  the  residue  of  the 
interest,  or  the  principal  money,  was  to  be  paid.  Roach,  who 
proved  the  execution  of  the  lease,  also  proved  that,  at  the  time 
of  its  execution,  there  were  two  Patrick  Flemings  living  in  Knock- 
atubber,  father  and  son ;  that  the  father  was  an  old  man  at  the 
time ;  that  he  had  been  originally  the  lessee  or  tenant  of  the  farm 
of  Enockatubber,  but  had  divided  it  between  his  two  sons,  Patrick 
and  James ;  that  each  son  had  a  house  and  about  half  the  farm, 
the  houses  being  quite  close  one  to  the  other;  that  the  eldest 
son,  Patrick,  was  about  forty  years  of  age  at  the  time  of  the 
execution  of  the  lease,  and  is  still  living ;  that  Patrick  Fleming 
the  elder  was  dead  about  six  years;  that,  at  the  time  of  the  execu- 
tion of  the  lease,  and  for  some  years  previously,  the  old  man  had 
no  house  of  his  own,  but  continued  to  live  with  his  sons  at  Enock- 
atubber, sometimes  with  one  son,  and  sometimes  with  the  other. 
VOL.  11.  61 


T.  T.  1860. 

CommonPteas. 
V— -^^ ' 

TBENCB 

GOGGINS. 
JlnMl2. 
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T.  T.  1860.  Witness  also  sUted  that,  at  the  time  of  the  execution  of  the  lot 

CommonPiedg,   „     ^         ,  «  ,     ,  ,       r^        .  ,     ,  .     , 

Mr.  Trench,  one  of  the  lessors,  stated  to  Goggins,  the  lessee,  that  c4. 

Patrick  Fleming  was  the  life  he  was  giving  of  the  lands,  to  whkii  | 

Groggins,  the  lessee,  assented.     The  witness,  on  hia  crces-ezimiai- 

tion,  stated  that,  at  the  time  of  the  execntion    of  the  lease,  c^ 

Patrick  Fleming  was  ahoat  seventy  yean  of  age,  yomig  Fatca 

about  forty ;  that  the  old  man  was  infirm,  and  certainly  not  fik^ 

to  live  twenty-seven  years.    He  was  further  cross-examined  as  b 

his  credit,  and  the  improbability  of  the  tenant  selecting  the  old  die 

as  the  eeiiui  que  «t>,  if  he  had  any  choice  in  the  matter.    Pkir^' 

also  proved  that  he  was  the  heir-at-law  of  the  leseora  in  the  kue. 

It'also  appeared,  that  no  part  of  the  principal  money  due  at  tbe  tne 

of  the  execution  of  the  lease  had  since  been  'paid.     It  appeared  tb? 

the  lessors,  Hubert  and  John  Trench,  ^were  father  and  bod,  tk 

both  are  several  years  dead,  and  that  John  was  the  eldest  soo  of  b 

father,  Hubert,  and  the  present  plaintiff  the  eldest  son  of  John,  tk 

lessor ;  it  was  also  proved  that  old  Patrick  Fleming  had  bea  i 

servant  in  the  family  for  many  years,  and  through  several  gesen* 

tions,  but  that  both  the  Flemings,  father  and  son,  were  well  hum 

to  the  family.     Plaintiff  proved  a  demand  of  possession  hm  t&e 

defendant,  on  tiie  2nd  of  November  1859,  the  twenty-seven  jeus 

having  expired  on  the  previous  day.    Roach  further  stated,  that  iB 

persons  present  at  the  execution  of  the  lease,  except  himself,  vat 

dead.    This  was  the  entire  of  the  evidence,  the  defendant  not  havisg 

gone  into  any. 

At  the  dose  of  the  case,  plaintiff's  Counsel  snbmitted  thai  tk 

legal  presumption  was,  that  Patrick  Fleming  the  elder  wai  tk 

eesim  que  vie  ;  and  there  being  no  evidence  to  rebut  the  preeumpdoD, 

he  called  on  the  Judge  to  direct  a  verdict  fbr  the  plaintiff;  and  tfa^ 

as  I  understand,  altogether  independent  of  Roach's  evidence,  aa,i 

course,  if  the  jury  believed  his  evidence,  no  question  cooIdezutiB 

the  case.    I  collect  from  the  Judge's  report,  though  it  is  not  a- 

pressly  stated,  that  defendant's  Counsel  insisted  that  it  was  for  tbe 

jury  to  determine  what  life  was  intended  by  the  parties;  sod  ti» 

that  the  money  mentioned  in  tl^e  lease  being  still  due,  defendaat, 

who  claimed  under  the  lessee,  was  entitled  to  retain  the  ] 
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The  learned  Judge  reports  that  he  declined  directing  a  verdict  T.  T.  I860, 
for  the  plaintiff,  as  required,  but  that  he  left  it  to  the  jury  to  say, 
under  all  the  circumstances,  whether  it  was  the  life  of  Patrick 
Fleming  senior  or  junior  that  was  meant  in  the  lease.  The  learned 
Judge  further  reports,  that  he  told  the  jury  that,  where  father  and 
son  were  of  the  same  name,  and  no  distinguishing  affix  was  used, 
the  presumption  was  that  the  father  was  meant ;  but  that  this  was 
capable  of  being  rebutted.  He  also  reports  that  he  left  it  to  them 
to  say  whether  the  £275,  mentioned  in  the  lease  as  having  been  due 
by  the  lessor  to  the  lessee,  was  paid  or  not.  The  jury  found  that 
Patrick  Fleming  junior  was  the  life  in  the  lease,  and  that  the  money 
Lad  not  been'  paid ;  and,  therefore,  the  learned  Judge  directed  a 
verdict  for  the  defendant,  to  set  aside  which  plaintiff  has  obtained  a 
conditional  order,  on  the  ground  of  misdirection  of  the  learned  Judge, 
in  not  directing  a  verdict  for  plaintiff,  as  required  by  his  Counsel. 

The  case  has  been  argued  at  considerable  length,  plaintiff's 
Counsel  insisting,  as  he  did  at  the  trial,  that  there  was  no  evidence 
to  rebut  the  presumption  of  the  father  being  the  cestui  que  vie  ;  and 
also,  that  the  proviso  as  to  the  continuance  in  possession,  so  long  as 
any  part  of  the  money  should  remain  due,  did  not  confer  any  legal 
estate  ;  and  he  also  suggested  that  the  lease  of  August  1832  could 
not  have  passed  an  estate  for  the  lives  of  either  of  the  Patrick 
Flemings,  it  being  to  commence  from  the  Ist  of  November  follow- 
ing. We  have  considered  the  case,  and  quite  agree  with  the  learned 
Judge  in  the  first  proposition  laid  down  by  him,  namely,  that  where 
the  father  and  son  were  of  the  same  name,  and  no  distinguishing 
affix  is  used,  the  presiimption  is,  that  the  father  was  the  life  intended 
by  the  parties.  It  is  unnecessary  to  refer  to  the  old  cases  which 
establish  this  point ;  they  are  all  collected  in  the  recent  case  of 
Stebbing  v.  Spicer{a).  But  with  great  respect  to  the  learned 
Judge,  we  have  been  unable  to  discover  any  circumstances  in  the 
case  whatsoever  to  rebut  that  presumption.  The  positive  evidence 
of  Roach,  of  course,  was  altogether  the  other  way,  and  must 
have  been  discredited  by  the  jury ;  but  striking  out  this  evidence, 
the  only  other  fact  in  the  case  is,  that  Patrick  Fleming  the  elder 

(d)  8  Com.  B.  827. 
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T.  T.  1860*  was  a  very  old  man ;  and  if  there  waa  any  presumption  or  nk  c: 
law  which  gave  the  leasee  or  tenant  the  right  to  elect  who  dmid 
be  the  life  in  his  lease,  no  doubt  the  clear  presumption  woold  U 
that  the  young,  and  not  the  old  man,  would  have  been  selected  U 
him ;  but  we  are  not  aware  of  any  such  rule,  nor  have  we  \m 
referred  to  any  authority  in  support  of  any  such ;  and,  tberefore,  f  e 
are  of  opinion  that  the  learned  Judge  should  have  held  at  the  trial, 
and  so  directed  the  jury,  that  Patrick  Fleming  the  elder  was  tbt 
life  in  the  lease.  I  may  also  mention  that  if,  at  any  farther  tm! 
that  may  be  had,  any  evidence  shall  be  given  calculated  to  lebnttke 
presumption  that  the  Patrick  Fleming  the  elder  was  the  life  in  tk 
lease,  it  will  deserve  serious  consideration  whether  the  case  should 
be  left  to  the  jury,  as  it  has  in  the  present  case,  for  them,  onder  sil 
the  circumstances,  to  say  who  was  the  life  intended  by  the  puties, 
or  whether  he  should  not  leave  to  the  jury  the  question  whether  the 
facts  and  circumstances  existed,  and  himself  decide  whether  tkie 
facts  and  circumstances  were  sufficient  to  rebut  the  presamptioQ 
which  would  otherwise  arise.  We  do  not  think  it  right  to  decide 
this  matter  one  way  or  the  other,  it  not  having  been  argued  be£oR 
us ;  but  we  have  thought  it  right  to  suggest  it  to  the  Cooiuel  of 
the  parties,  as  a  matter  to  be  considered  at  the  next  triaL  We  il«o 
are  of  opinion  that  the  clause  I  have  mentioned  in  the  lease,  u  to 
the  lessee's  retaining  the  possession,  is  not  sufficient  to  grant  tnj 
legal  estate  to  the  lessee.  The  intention  of  the  parties  was  not  tbt 
the  lessee  should  remain  in  possession  until,  by  receipt  of  the  rents 
and  profits,  the  debt  was  discharged ;  in  which  case  the  teniDt  m^^ 
be  held  to  have  an  estate  resembling,  that  of  the  now  antiqoftt«l 
elegit  creditor.  ^  There  does  not  appear  anything  to  prevent  the 
tenant  enforcing  the  payment  of  the  debt  due  to  him,  or  preveDtiog 
the  lessor  discharging  it ;  and  it  is  not  possible  to  hold  that  the  pro- 
viso in  question  created  a  freehold  estate,  or  one  for  anj  oertiti 
term  of  years ;  and,  therefore,  on  the  whole,  we  are  of  opinioo  that, 
at  the  trial,  the  learned  Judge  should  have  directed  a  verdict  for  the 
plaintiff;  and,  therefore,  that  the  verdict  had  for  the  defendant  ootf 
be  set  aside,  and  a  new  trial  directed.  We  have  not  thongbt  it 
necessary  to  say  anything  as  to  the  point  made,  for  the  fint  tine,  ia 
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the  argument  before  110,  as  to  the  lease  of  August  1832  being  a  T.  T.  1860. 
freehold  lease,  to  commence  infiUuro.    Should  such  a  point  be  sug-     v     -y— /  * 
gested,  at  the  next  trial,  some  answer  may  be  given  which  it  is  not 
for  us  now  to  suggest.  aoooiNs. 

Verdict  set  aside ;  new  trial  ordered. 


WALLACE  V.  CARROLL. 

Tins  was  an  action  for  slander.  The  first  paragraph  of  the  summons  ^e  defend- 
ant, who  was 

and'  plaint  alleged  that  the  plaintiff,  at  the  time  of  the  committing  the  secretanr 

of  a  eharitable 

of  the  grievance,  was  the  paid  matron  of  a  certain  institution  called  institation  for 

^*  Dublin  by  Lamplight/'  where  the  clothes  and  linen  of  families  and  tion  of  fallen 

individuals  were  washed  by  the  inmates  of  said  institution,  for  cer-  <c  jyj^^  i^j 

tain  charges,  &c. ;  that  she  was  a  person  of  good  name,  &c. ;  that  ^heie  the 

before  the  speaking,  &c.,  the  defendant  procured  possession  of  four  ^^  ^^ 

handkerchiefs  of  the  plaintiff,  which  were  marked  with  the  plain-  fj5^!SVJf ^ 

were  washed 
by  the  inmates  of  the  institation,  was  sned  by  the  plaintiff,  who  had  been 
the  paid  matron  of  the  hoose,  at  the  time  in  question,  for  haying  spoken, 
in  the  presence  and  hearing  of  several  of  the  inmates  of  the  institation,  as 
well  as  of  divers  other  persons,  addressing  the  plaintiff,  and  holding  cer^ 
tain  handkerchiefs  in  his  hand,  **  Who  anthonsed  70a  to  forge  voar  name  on  the 

handkerchiefs  of  Mrs.  ?  "  (one  of  the  parties  for  whom  the  institation  did 

washing)  ;  also  the  words,  "  Women,  look  at  it  I  it  is  the  proof  of  yonr  matron's 
gnilt.'*  The  defendant  pleaded  a  defence  stating  the  objects  of  the  institation,  and 
the  natare  of  his  daties  therein ;  and  the  fact  of  certain  property  having  heen  pur- 
loined, and  found  under  circumstances  x»lcnlated  to  awaken  suspicion ;  and  he  then 
alleged  that,  in  the  discharge  of  his  general  duty,  as  secretary,  and  by  direction  of 
the  committee,  he  inquired  into  the  matter,  in  the  presence  of  the  plaintiff  and  cer* 
tain  of  the  inmates,  who  were  interested  in  tlie  subject-matter  of  the  inquiry,  and 
who  themselyes  had  made  charges  against  the  plaintiff;  and  that  on  that  occasion, 
and  in  the  discharge  of  his  duty,  &c.,  and  acting  bona  fide  within  the  scope  of  his 
anthority>  and  without  malice,  he  spoke  the  words,  believing  them  to  be  true. 

Held,  on  demurrer  to  the  defence,  first,  that  the  facts  therein  stated  showed  that 
the  occasion  of  speaking  the  words  was  privileged. 

Secondly ;  that  the  defendant  did  not  forfeit  his  privilege,  in  consequence  of  his 
mode  of  conducting  the  investigation. 

Thirdly ;  that  the  presence,  on  the  occasion  in  question,  of  other  persons  besides 
those  interested  in  the  inquiry,  did  not  affect  the  question  of  privilege.         ^ 

Fourthly;  that,  though  not  expressly  averred  in  the  defence  that  the  occasion 
of  speaking  the  words  therein  referred  to  was  the  same  as  that  stated  in  the  sum- 
mons and  plaint,  it  appeared  to  be  so  by  necessary  intendment. 
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T.  T.  I860,  tiff's  name ;  and  whilst  defendant  had  possession  of  same,  aod  U. 
three  of  same  folded,  and  one  open  in  his  hand,  he  falsely  and  iu> 
ciouslj,  in  the  presence  and  hearing  of  certain  inmates  of  the  si  i 
institution,  and  of  divers  other  persons,  spoke  and  poblished  of  sk  , 
concerning  the  plaintiff,  and  of  and  concerning  her  in  ha  »i: 
office  of  matron  of  the  siud  institution,  and  of  and  coneenungJ^ 
said  handkerchiefs  and  the  marking  thereof,  the  false,  scandiioe'. 
malicious  and  defamatory  words  following;  thatistosaj,  "^i 
*^  authorised  you  **  (meaning  the  plaintiff)  **  to  forge  yoor  name  a 

•<  the  handkerchiefs  of  Mrs ?  "  (naming  one  of  the  eostoos* 

of  the  said  institution,  whose  name  the  plaintiff  forgets,  and  for  tia. 
reason  cannot  set  fort||),  meaning  thereby  that  the  plaintiff  had  Ime^ 
guilty  of  feloniously  stealing  the  handkerchiefs  of  a  customer  of  ui 
said  institution,  who  had  sent  them  to  be  washed  thereat,  aod 
fraudulently  placing  and  marking  her  own  name  on  said  handle- 
chiefs,  as  if  she  were  the  owner,  when,  in  fact,  she  was  sot  i§t 
owner.  It  then  charged  the  defendant  with  having  spokenik 
further  words  following  : — **  Women  "  (meaning  therebj  certt: 
inmates  of  the  said  institution,  whom  he  addressed),  **looktti:' 
It  is  a  proof  of  your  matron's  guilt ; "  with  an  innuendo  that  tiie 
words  imputed  felony  to  the  plaintiff.  There  were  other  paragnpb 
slightly  varying  the  above  words.  The  innuendos  were  Ukewi* 
varied. 

The  defendant,  amongst  other  defences,  pleaded  to  the  vbok 
the  first  paragraph  as  follows : — That  he  is  and  was,  prior  to  '>- 
10th  of  May  1859,  the  secretary  of  a  certain  charitable  inatiioti.^ 
called  "  Dublin  by  Lamplight,"  having  for  its  object  the  redaimifi: 
of  prostitutes,  of  which  institution  the  plaintiff  was  then  th€pi^ 
matron  and  servant ;  and  that  the  affairs  of  said  institatiooareiaf 
were  under  the  control  and  management  of  a  committee,  sekctK 
from  among  the  supporters  thereof;  and  that  it  is  and  wis  the  do? 
of  the  defendant,  as  such  secretaiy  as  aforesaid,  to  act,  io  '^ 
respects,  in  obedience  to  the  orders  of  said  committee,  and  to  cany 
out  the  measures  resolved  upon  by  said  committee,  relative  to  tfe 
management  of  said  institution,  and  the  government  of  t)ie  iiuoJ^^ 
thereof;  and  that  the  plaintiff,  as  the  matron  of  said  instituti* 
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was  the  person  responsible,  in  the  first  instance,  for  the  proper  dis-  T.  T.  1860. 

Co^fmonPkas. 
cipline  of  the  inmates  thereof;  that  it  was  the  dnty  of  the  defendant,     '—  v    "' 

WALLACE 

as  such  secretary,  and  within  the  scope  of  his  authority  as  such,  to  ^^ 

inquire  into  all  matters  and  allegations  relating  to  the  conduct  of     cabboli^. 
the  inmates  and  the  several  paid  servants  of  the  institution,  includ- 
ing the  plaintiff,  and  the  safe  custody,  by  said  inmates  and  servants, 
of  the  several  articles  the  property  of  the  customers  of  said  insti- 
tution, sent  to  be  washed  at  the  laundry  by  said  inmates  and 
servants ;  and  also  to  investigate  all  charges  against  any  of  the  said 
inmates  and  servants,  and  thereupon  to  correct  and  reprove  said 
inmates  and  servant  in  relation    to   same,   with  a  view  to  the 
admonition  and  improvement  of  such  servants  and  inmates,  and 
the  prevention  and  detection,  within  the  said  institution,  of  all  acts 
of  impropriety ;  and  that  the  inmates  of  said  institution  were  inter- 
ested in  the  conduct  of  such  servants,  including  the  plaintiff,   and 
in  the  due  care  by  them  of  said  property.    That,  while  the  plaintilf 
continued  such  matron,  and  the  defendant  ^Qch  secretary  as  afore- 
said, complaints  were  made  to  the  defendant,  as  such  secretary,  and 
also  to  certain  of  the  servants  of  said  institution,  by  divers  persons, 
customers  thereof,  about  certain  alleged  irregularities  in  the  return 
of  certain  clothes  and  linen,  sent  by  such  customers  to  be  washed 
at  the  laundry  of  said  institution ;  and  that  the  tendency  of  such 
complaints  was  to  cause  suspicipn  of  dishonesty  tp  attach  upon  the 
servants  and  inmates  of  said  institution ;  and  charges  were  made 
against  the  plaintiff,  by  certain  qf  the  inpii^tes,  who  alleged  that 
such  irregularity  was  due  to  the  acts  of  th^  plaintiff,  and  that  por- 
tions of  the  property  of  the  said  customers  had  been  seen  by  them 
in  the  laundry,  marked  with  the  name  of  the  plaintiff,  as  if  said 
articles  were  her  own  property ;  that  t^e  inipate^  wer0  employed  in 
the  laundry,  and  were  responsible  for  the  articles  90  sent  ta  be 
washed  thereat,  and  were  liable  to  be  peremptorily  expeUed,  if 
detected  in  any  act  of  dishonesty,  or  breach  of  the  rules,  of  said  insti- 
tution.   That  after  such  complaints  had  been  mi^de^  Ac,  there  was 
found,  among  the  clothes  and  linen  which  was  being  washed  at  the 
laundry  of  said  institution,  a  certain  handkerchief,  upon  which  waa 
marked  two  names,  one  of  these  nap^e^  being  the  name  of  the  said 
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T.  T.  1860.  plaintiff;  written  in  addition  to,  or  in  subatitntion  for,  a  oeitiinotW 
V  ■  V  — /  name ;  that  the  fact  of  the  finding  of  the  said  handkerchief  btTingbea 
brought  under  the  notice  of  the  said  committee,  the  defendut  wk 
casbolIm  directed  hj  said  committee  to  make  inquiries  o£^  and  to  question,  tie 
plaintiff  in  relation  to  same ;  that,  in  obedience  to  the  order  of  tk 
said  committee,  and  in  discharge  of  his  datj,  as  such  secRtaijb 
aforesaid,  he  did  inquire  into  said  matter,  in  presence  of  the  plihif 
and  certain  inmates  of  the  said  institution,  who  were  all,  as  ddead- 
ant  bona  fide  believed,  interested  in  the  subject-matter  of  nsi 
inquiry,  and  who,  or  som^  of  whom,  had  made  such  charges  apios 
the  plaintiff;  and  upon  such  occasion,  in  discharge  of  such  his  dmr 
as  such  secretary,  and  acting,  as  defendant  bona  fide  beHe?ed,  iritMi 
the  scope  of  his  authority  as  such,  and  with  a  yiew  to  the  ftoMjfi^ 
discharge  of  his  duty,  as  hereinbefore  stated,  the  defendtnt  ^k^ 
the  words  in  the  first  paragraph  of  the  summons  and  plaint  set  fori 
bona  fide  believing  same,  as  in  said  paragraph  explained,  to  be  tnt 
and  without  malice  in  fact,  as  he  lawfully  might,  for  tbe  ca» 
aforesaid. 

Similar  pleas  were  pleaded  to  the  second  and  third  paragraphs. 
The  plaintiff  demurred  to  these  special  defences,  upon  grooc^ 
fully  stated  in  the  judgment  of  the  Court 


Harriion  (with  whom  was  Pitz  Gibbanj  Serjeant),  in  support  a 
the  demurrer. 

The  facts  pleaded  did  not  warrant  an  imputation  of  1«1obj: 
Ede  V.  Seati  (a).  It  is  not  shown  how  it  became  ihe  dot^  u^ 
interest  of  the  defendant  to  make  this  charge  against  the  pliiotK 
in  the  presence  of  persons  not  inmates  of  the  house,  whose  preaenee 
is  not  denied :  Diekeon  v.  Earl  of  Wilton  (b).  The  case  is  eletfi/ 
distinguishable  from  Somervitte  y.  Hawki$u(e\  as  there  it  ^ 
evident  that  the  defendant  had  such  a  duty  and  an  intereit « 
entitled  him  to  make  the  communication.  The  pka  ouglittolii'' 
ayerred  the  identity  of  the  occasion'  referred  to  with  that  stated  is 
the  summons  and  plaint. 

(a)  7  Ir.  Com.  Law  Bep.  609.  (6)  I  F.  &  Eiii.  M 

(e)  10  C.  B.  582. 
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S.  Walker  and  J.  E.  Walshe,  contra.  T.  T.  1860. 

It  18  sufficientlj  shown  that  the  defendant  had  a  datj  to  make     -_   -^     _- ' 
this  commnnication,  in  consequence  of  the  oflBce  which  he  held  in     ^^"*^^^ 
the  institution,  and  that  it  was  made  to  parties  having  an  interest     carboll. 
in    the    subject-matter :     Harriton    v.    Btuh  (a)  ;     Toogood    v. 
Spyring{h)\   Coxhead  v.  Richards  {c)\    Amann   v.  Damm(d); 
Hqpwood  y.  Thorn  (e).    It  is  for  the  jury  to  saj  whether,  from  the 
mode  in  which  the  communication  was  made,  there  was  express 
malice:  Cooke  v.    Wildes  (f)\   Buckley   ▼.   Kieman  (g).      The 
presence  of  a  third  person,  at  the  time  of  making  the  communica- 
tion, does  not  affect  the  privilege :  Tajflor  v.  Hawkins  (A).    As  to 
the  objection  that  we  should  have  put  an  averment  into  the  defence 
of  gwg  est  eadem,  it  appears,  by  necessary  implication,  that  the 
same  transaclion  was  referred  to. 


Fitz  Gibbon,  in  reply,  cited  RoberUon  v.  M'Dougall{%),  and 
Tuson  V.  Evans  {k). 

Cur.  ad,  vuli. 


The  judgment  of  the  Court  was  now  delivered  by-~ 

Ball,  J. 

This  case  comes  before  the  Court  on  a  demurrer  by  the  plaintiff 
to  the  defendant's  third  defence  to  the  summons  and  plaint  The 
action  was  for  slander ;  and  it  was  brought  by  the  plaintiff,  who  had 
been  the  matron  of  a  charitable  institution  known  as  "  Dublin  by 
Lamplight,"  against  the  defendant,  a  clergyman  of  the  Established 
Church,  and  secretary  of  the  institution.  The  plaint  states,  that 
the  female  inmates  of  the  institution  were  employed  in  washing  the 
clothes  and  linen  of  families  and  individuals,  for  certain  charges 
and  remuneration  in  that  behalf;  and  that  upon  one  occasion  the 
defendant  had  procured  four  handkerchiefs  of  the  plaintiff 's,  which 


/iiiiel2. 


(a)  5ElLftBl.S44. 
(e)  2  C.  B.  569. 
(«)  8  C.  B.  208. 
(g)  7  Ir.  Com.  Law  Rep.  75. 
(0  4  Bing.  870. 
▼OL.  11. 


(6)  1  C,  IC.  A  R.  181. 
(d)  29L.J.,N.  S.,C.P.,3I3. 
(/;5ElLftBL328. 
(A)  16Q.B.30e. 
(A)  12Ad.*B1.77S. 
62  L 
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T.  T.  1860.  were  marked  with  the  plaintiff 'b  name,  and,  holding  them  i&  'ia 
CojwwojiJYffli. 

hand,  he  spoke  in  the  presence  and  hearing  of  cerUun  of  the  imii^ 

of  the  institution,  as  well  as  of  divers  oiker  persotUj  the  words  id- 
lowing,  that  is  to  say :— **  Who  aathorised  jou,"   addiessisg  the 

plaintiff,  **to  forge  your  name  on  the  handkerchiefs  of  Mn. r' 

one  of  the  customers  of  the  institution.  The  plaint  farther  tUm 
that,  on  the  same  occasion,  the  defendant  spoke  the  farther  6dMm- 
tory  words,  addressing  the  inmates  then  present,  that  is  to  say:- 
"  Women,  look  at  it  '*  (meaning  thereby  one  of  the  handkocbids 
which  he  so  held  in  his  hand) ;  "  it  is  the  proof  of  your  matna's 
guilt."  The  plaint  then  avers  that,  by  reason  of  sach  the  eoodnst 
of  the  defendant,  the  plaintiff  had  been  deprived  of  her  situatioo  of 
matron,  and  otherwise  injured,  as  in  the  plaint  mentioned.  Tbe 
foregoing  is  the  substance  of  the  first  paragraph  of  the  plaint;  tad 
there  are  two  further  paragraphs,  varying,  to  some  extent,  the  state- 
ment of  the  words  complained  of,  but  which,  for  the  purpoee  of 
this  judgment,  it  is  unnecessary  to  particularise. 

To  each  of  the  three  paragraphs  of  the  plaint  the  defendant  has 
filed  three  several  defences ;  but  it  is  with  the  third  defence  only  to 
each  paragraph  we  have  any  concern  on  the  present  ooeasion;  ikj 
are,  all  three,  in  substance  the  same ;  and  it  becomes  neoesaaij  td 
state  the  matter  of  them  in  some  detail,  in  order  to  render  inteUigibfe 
the  application  of  the  law  to  the  questions  thereby  raised  for  oar 
decision. 

The  third  defences  state  that  the  affairs  of  the  instiutkn 
(whereof  the  plaintiff  had  been  the  paid  matron  and  servant,  and  tbe 
defendant  the  secretary)  wi^re  under  the  control  and  maASgeiDeDt 
of  a  committee,  selected  from  nmong  its  supporten ;  and  it  aies 
that  it  was  the  duty  of  the  defoidant,  as  such  secretary,  to  act,  io  all 
respects,  in  obedience  to  the  orders  of  the  committee,  and  toeiny 
out  the  measures  resolved  upon  by  them,  relative  V>  the  msitftg*"^^ 
of  the  institution,  and  the  government  of  the  inmates  thereof;  it 
further  avers,  that  the  plaintiff,  as  matron,  was  the  penon  respoo- 
sible,  in  the  first  instance,  for  the  proper  discipline  of  the  ininato; 
and  it  also  avers,  that  it  was  the  duty  of  the  defendant,  ai  soeb 
secretary,  and  within  the  scope  of  his  authority  as  such,  to  inqnin 
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into  all  matten  and  allegations  relating  to  the  conduot  of  the  in-  T.  T.  1860. 

mates,  and  of  the  several  paid  senrante  of  the  institution  (including     s^^-^ 

the  plaintiff) ;  and  also  into  all  matters  relating  to  the  safe  custody,  ^^ 

by  such  inmates  and  servants,  of  the  several  articles  (the  property  of  cabboll. 
the  customers)  sent  there  to  be  washed ;  it  states,  moreover,  that 
it  was  the  duty  of  the  defendant  to  investigate  all  charges  against 
any  of  such  inmates  and  servants,  and,  thereupon,  to  correct  and 
reprove  them  in  relation  there^  with  a  view  to  the  prevention  and 
detection  of  all  acts  of  impropriety  within  the  said  institution  ;  and 
the  defence  further  states,  that  the  inmates  were  interested  in  the 
conduct  of  the  servants  of  the  institution  (including  the  plaintiff), 
and  in  the  due  care  by  such  servants  of  the  property  of  the  cus- 
tomers; it  also  states,  that  complaints  had  been  made  to  the 
defendant,  as  such  secretary,  and  also  to  certain  of  the  servants  of 
the  establishment,  by  some  of  the  customers  thereof,  as  to  irregu- 
larities occurring  in  the  return  of  clothes  sent  there  to  be  washed ; 
and  it  alleges  that  the  tendency  of  such  complaints  was  to  cause 
suspicion  of  dishonesty  to  attach  on  the  servants  and  inmates  of 
the  establishment ;  it  further  avers  that  charges  had  been  made 
against  the  plaintiff,  by  certain  inmates,  who  alleged  that  such 
irregularities  were  due  to  the  acts  of  the  plaintiff;  and  further 
alleged,  that  some  of  the  articles  sent  there  to  be  washed  had 
been  seen  by  them,  in  the  laundry,  marked  with  the  name  of 
the  plaintiff,  as  if  they  had  been  her  own  property ;  the  defence 
further  averred,  that  the  inmates  were  employed  in  the  laundry,  and 
were  responsible  for  the  property  of  the  customers,  sent  there  to  be 
washed,  and  were  liable  to  be  peremptorily  expelled,  if  detected  in 
any  act  of  dishonesty.  The  defence  then  sets  forth  that,  after  such 
complaints  had  been  made,  and  such  charges  had  been  brought 
forward,  there  was  found  among  the  clothes  and  linen  sent  to  be . 
washed  a  certain  handkerchief,  upon  which  were  marked  two  names, 
one  of  them  being  that  of  the  plaintiff,  written  in  addition  to,,  or  in 
substitution  for,  a  certain  other  name ;  imd  it  states,  that  the  fact 
of  the  finding  of  the  said  handkerchief,  so  marked,  had  been  brought 
under  the  notice  of  the  committee,  and  that  thereupon  the  defendant 
was  directed,  by  the  committee,  to  make  inquiries  from  the  plaintiff. 
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T.  T.  1860.  and  to  question  her  in  relation  thereto. 

' ^ '     that,  in  obedience  to  such  the  orders  of  the  committee,  sod  dhr- 

y^  over,  in  discharge  of  his  general  duty  as  secretary,  as  before  diUDed, 

CARKOUi.  the  defendant  did  inquire  into  the  said  matter,  in  presence  of  ^ 
plaintiff,  and  of  certain  of  the  inmates,  who  were  interested  in  the  ob- 
ject-matter of  the  said  inquiry,  and  who  had  themselyes  madeelitf|H 
against  the  plaintiff,  as  aforesaid ;  and  it  then  avers  that,  uponthsftoect- 
sion,  and  in  discharge  of  such  his  duty  as  secretary,  and  acting  ufe 
bona  Jide  believed  within  the  scope  of  his  authority  as  such,  tk 
defendant  spoke  the  words  complained  of,  believing  them  boMJidt 
to  be  true ;  and  that  he  so  spoke  them  without  malice  in  ftet,  a 
he  lawfully  might,  for  the  cause  aforesaid. 

To  these  three  defences  the  plaintiff  has  demurred,  and  hss  relkd 
upon  the  following  causes  of  demurrer : — 

1.— That  the  defences  have  not  shown  that  the  words  vcr 
spoken  upon  a  privileged  occasion. 

2.-^That  they  have  not  shown  that  they  were  spoken  in  tk 
proper  and  necessary  discharge  of  the  defendant's  duty. 

3. — ^That  the  defences  have  not  denied  the  allegation  of  the  pliiai. 
that  the  words  were  spoken  in  the  presence  and  hearing  of  other 
persons  besides  the  inmates,  and  that  they  have  not  averred  tk 
the  words  were  not  spoken  in  the  presence  and  hearing  of  locL 
other  persons. 

4. — ^That  the  occasion  of  the  speaking  of  the  words  sought  to  be 
justified  by  the  defences  is  not  averred  to  have  been  the  same  oeci- 
sion  as  that  mentioned  in  the  plaint. 

As  to  the  first  ground  of  demurrer,  viz.,  that  it  has  not  ben 
shown  that  the  words  were  spoken  on  a  privileged  occasioD,  ^ 
are  of  opinion  that  it  has  not  been  sustained.  In  pronouDcing  tbe 
judgment  of  the  Court  of  Queen's  Bench  in  England,  in  the  ease  flf 
Harriion  v.  Bwh  (a),  Lord  Campbell  laid  down  the  principle  d 
law  as  to  what  renders  privileged  the  occasion  on  which  worii 
otherwise  actionable  may  have  been  spoken,  in  the  foUovis; 
terms: — "During  the  argument  in  this  case  (says  his  Loidibip, 
*U  legal  canon  was  propounded  by  the  plaintiff's  Counsel  for  oer 


(a)  5  EIL  ft  Bl.  948-9. 
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'^  guidance ;  and  this  we  are  willing  to  adopt,  as  we  think  it  sup- 
^*  ported  by  the  principles  and  authorities  upon  which  the  doctrine 
^*  of  privileged  communication  rests.  It  is  this ;  a  communication 
**  made  bfmajide  upon  any  subject-matter  in  which  the  party  com- 
*'  municating  has  an  interest,  or  in  reference  to  which  he  has  a 
^*duty,  is  privileged,  if  made  to  a  person  having  a  corresponding 
**  interest  or  duty,  although  it  contain  criminatory  matter  which, 
'*  without  the  privilege,  would  be  slanderous  and  actionable."  And 
again : — "  Duty  in  the  proposed  canon  cannot  be  confined  to  legal 
**  duties  which  may  be  enforced  by  indictment,  action  or  mandamus, 
<*  but  must  include  moral  and  social  duties  of  imperfect  obligation." 
Accordingly,  do  we  find  in  this  case,  first,  a  duty  imposed  on  the 
defendant  to  make  the  communication  complained  of,  and,  secondly, 
a  corresponding  interest  in  receiving  the  communication  on  the  part 
of  the  persons  to  whom  it  was  addressed  ?  If  we  do,  both  the  condi- 
tions involved  in  the  legal  canon  adopted  by  the  Court  of  Queen's 
Bench  are  satisfied ;  and  the  occasion  upon  which  the  words  were 
spoken  by  the  defendant  was  privileged.  That  the  defendant  was 
bound,  in  the  general  discharge  of  his  duty  as  secretary,  to  make 
the  communication  complained  of,  appears  by  the  averments  of  the 
defence  demurred  to;  it  was  his  duty  to  inquire  into  all  matters 
and  allegations  relating  to  the  conduct  of  the  inmates  and  paid  ser- 
vants of  the  institution  (of  whom  the  plaintiff  was  one),  in  reference 
to  the  safe  custody  of  the  linen  and  other  articles  sent  to  the  institu- 
tion for  washing ;  it  was  his  duty  also  to  investigate  all  charges 
against  those  persons,  and  to  correct  and  reprove  them  in  relation 
thereto ;  and,  further,  it  was  his  duty  to  endeavour  to  prevent  and 
detect  improprieties  of  conduct  of  every  description  on  the  part  of 
such  persons. 

The  defence  then  alleges  the  fact  of  the  finding  of  the  handker- 
chief with  the  name  of  the  plaintiff  marked  thereon,  in  addition  to, 
or  in  substitution  for,  the  name  of  another  person ;  and  it  avers  that 
that  fact  having  come  under  the  notice  of  the  committee,  the  defend- 
ant, whose  duty  it  was  to  obey  their  directions,  was  specifically 
enjoined  by  them  to  make  inquiries,  and  to  question  the  plaintiff  in 
relation  to  that  transaction.     Such  is  the  case  of  duty  relied  on  by 
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question.  And  now,  as  to  the  second  condition  comprned  m  ^ 
legal  canon  referred  to,  viz.,  the  interest  which  the  persons  addnaei 
by  the  defendant  liad  in  the  matter  of  the  communiestioD ;  tbi 
defence  sets  forth  that  the  inmates  of  the  establishment,  in  vbw 
presence  the  words  were  spoken,  were  interested  in  the  comamin- 
tion  being  made  to  them  bj  the  defendant,  for  the  reasons  foDoircii; 
that  is  to  say,  some  of  the  castomers  had  complained  of  irregokritis 
in  the  return  of  their  property  sent  to  be  washed  by  the  mmitafif 
the  institution ;  and  suspicions  of  dishonesty  had,  in  coomtpem, 
attached  upon  the  inmates,  who  were  responsible  for  the  nfe  csi- 
tody  of  the  property ;  they  were  interested,  therefore,  in  hsTOf 
such  suspicions  removed  from  their  characters,  by  the  deteetkm  vd 
exposure  of  the  plaintiff's  misconduct.  Again,  the  inmates  in  wka 
presence  the  words  were  spoken  had  themselTes  charged  the  {diia- 
tiff  with  dishonesty,  in  relation  to  the  ahstraotion  of  the  property  of 
the  customers,  and  were  consequently  interested  in  having  the  trod 
of  the  charge  they  had  made  substantiated,  by  the  disclosure  vak 
on  that  occasion  by  the  defendant,  and  thereby  freeing  themidTa 
from  the  imputation  of  having  brought  forward  a  false  socontioB. 
Thus  it  appears  very  plain  to  us  that  the  persons  in  whose  pRseaoe 
the  words  were  spoken  were  clearly  interested  in  the  commimiettia 
being  made  to  them ;  and,  accordingly,  we  conclude  that  the  dotri^ 
the  defendant  to  make  the  communication,  and  the  interest  of  ^ 
inmates  in  having  it  made  to  them  concurring,  the  ooetsun  ef 
speaking  the  words  was  privileged ;  and,  conaequently,  the  Sj% 
ground  of  demurrer  must  be  overruled.  The  second  grooad  €{ 
demurrer,  vis.,  that  it  has  not  been  shown  that  the  words  vat 
spoken  in  the  proper  and  necessary  discharge  of  the  defeodiot'j 
duty,  must  also  be  overruled. 

The  argument  of  the  plaintiff's  Counsel  to  sustain  this  grooadof 
demurrer  proceeded  thus : — Assuming  that  the  occasion  wss  pii^ 
leged,  and  that  the  defendant  would  have  been  warranted,  upon  tk 
averments  in  his  defence,  in  proceeding  to  investigate  the  cm^ 
against  the  plaintiff,  and  examining  her  in  relation  thereto,  u^ 
even  correcting  and  reproving  her,  if  necessary,  and  wobM  bin 
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ComnumPieoi, 
hearing  of  the  persona  whom  he  addressed,  still  he  was  not  justi- 
fied by  the  occasion  in  imputing  to  the  plaintiff  the  commission  of 
felony ;  and,  by  doing  so,  he  forfeited  the  privilege  to  which  he 
would  have  been  otherwise  entitled. 

The  answer  to  this  view  is  supplied  by  the  decision  of  the 
Queen's  Bench  in  England,  in  the  case  of  Cooke  v.  Wiides  (a).  This 
was  a  decision  arrived  at  by  the  Court,  after  a  review  of  aU  the 
authorities.  Lord  Campbell,  who  tried  the  case,  had  upon  the  trial 
followed  a  decision  of  the  Queen's  Bench,  in  the  case  of  Tuson  v. 
JSdwards  (b) ;  and,  although  he  was  of  opinion  that  the  defendant 
was  privileged  by  the  occasion  to  state  certain  matters  pertinent  to 
an  investigation  proposed  to  be  entered  upon,  his  Lordship  consi- 
dered that  he  had  exceeded  his  privUege  by  making,  at  the  same 
time,  defamatory  charges  against  the  plaintiff ;  and,  on  the  author- 
ity of  Tuson  V.  Edwardi^  he  took  it  upon  himself  to  decide  that  the 
defendant's  privilege  had  been  wholly  forfeited ;  and  the  only  ques- 
tion he  left  to  the  jury  was  the  amount  of  damages  to  which  the 
plaintiff  was  entitled.  However,  upon  a  motion  for  a  new  trial, 
the  Court  held  that  the  course  so-  taken  by  Lord  Campbell  was 
erroneous;  and  they  overruled  the  decision  in  Tuson  v.  Edwards^ 
as  not  consbtent  with  the  current  of  authorities ;  and  they  held 
that,  where  the  occasion  was  privileged  for  the  making  of  certain 
statements,  but  further  statements  were  made,  beyond  those  so 
privileged,  it  was  for  the  jury  to  determine  on  the  trial  whether 
the  matter  so  stated,  in  excess  of  the  privilege,  afforded  sufficient 
evidence  in  fact,  on  the  part  of  the  defendant,  to  warrant  them 
in  finding  a  verdict  against  him  on  the  whole  of  the  case;  but 
they  held  also  that  it  was  not  for  the  Judge  to  decide  whether 
the  statements  so  made  in  excess  of  the  privilege  afforded  evidence 
of  malice  on  the  part  of  the  defendant,  so  as  to  furnish  an  answer 
to  the  immunity  which  he  might  otherwise  claim,  by  reason  of  the 
occasion  being  privileged.  Accordingly,  it  being  a  matter  for  the 
jury,  and  the  jury  alone,  to  determine  on  the  trial,  it  cannot  be 
for  the  Court  to  decide  it  on  this  demurrer,  which,  consequently, 

(«)  6B,  &B.  328.  (&)  12  Ad.4EU.783. 
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must  be  overruled.  In  the  case  oC  Ruckiey  ▼.  KiernaM{a\  tki- 
Ck>urt  oyerroled,  on  demurrer,  an  objection  taken  on  the  ss 
ground  as  the  foregoing ;  following,  in  that  respect^  the  jadpis 
of  the  Queen's  Bench  in  England,  in  Cooke  v.  Wildei,  tnd,  om- 
quentlj,  holding  the  case  of  Tuson  y.  Edwardt  to  hare  k: 
overruled. 

The  third  ground  of  demurrer,  viz.,  that  the  defendant  bu  r.: 
denied  the  allegation  in  the  plaint,  that  the  words  were  s^ 
in  the  presence  and  hearing  of  other  persons  besides  the  innuiM 
is  encountered  by  the  direct  authority  of  the  case  of  Toog^dy 
Spyring  (b),  which  decides  that,  supposing  the  communkitkn  u 
be  otherwise  protected,  the  circumstance  of  its  having  been  mi^. 
to  other  persons  besides  those  interested  will  not  deprive  it  of  is 
privilege ;  accordingly,  this  ground  of  demurrer  fails  also. 

The  fourth  ground  of  demurrer  is,  that  it  is  not  averred  :k 
the  occasion  of  the  speaking  of  the  words  sought  to  be  josiiSt. 
by  the  defence  is  the  same  occasion  as  that  mentioned  in  '^ 
plaint ;  but  we  are  of  opinion  that  it  sufficiently  appears  bjr  r: 
defence  that  the  occasions  are  the  same ;  and,  even  if  thm  !< 
no  formal  averment  to  that  effect,  the  want  of  it  would  be  gn^ixi 
for  special  demurrer  only.  Accordingly,  the  demonen  nimbt 
all  overruled. 


(a)  7  Ir.  Com.  LawBep.  81. 


(6)  lCr.,]LiB.l 


COMMON  LAW  REPORTS.  497 


M.T.  1860. 

CommonPUaB. 


DRAIN  V.  HENDERSON. 

liov.  17,  19, 
26. 

This  wa&  an  action  for  breach  of  contract.    The  first  paragraph  of  The  plaintiff, 
,  ft  cfttUe  dealoTt 

the  summons  and  plaint  stated  that  the  defendants  were  carriers  by  shipped  cattle 

t     a       •  •  '«.  1.  on  a  steamer 

water,  carrying  goods,  &c.,  in  certain  steam-ships  or  vessels  between  plying  from 

Belfast  and  Fleetwood ;  that  in  consideration  that  plaintiff,  at  de-  |i]^^o(^. 

fendants'  request,  would  ship  on  board  one  of  said  steam-ships,  to  u^et^*^*^" 

wit,  the  "Vanguard,"  certain  cattle  for  conveyance  from  Belfast  to  plaintiff  by  the 

ship-owner 

Fleetwood,  for  certain  freight,  dec,  the  defendants  undertook  and  contained  a 

clause  giving 

agreed  with  plaintiff  to  carry  and  convey  said  cattle  carefully  aiid  liberty  to  tow 

and  aasiflt  yes- 

safely,  and  with  reasonable  expedition,  to  Fleetwood,  and   there  sels.     The 

re-deliver  same  to  or  for  plaintiff,  within  a  reasonable  time  from  her    voyage, 

the    said    shipment ;   it  then  averred  that  plaintiff,    relying,  &c.,  in  ^§i  a  w- 

afterwards,  to  wit,  on  the  3rd  day  of  January  1860,  did  ship  on  ^J^  hereto' 

board  said  ship  eleven  head  of  cattle,  to  be  conveyed  and  carried  by  Cwridrfergna. 

defendants  from  Belfast  to  Fleetwood,  there  to  be  delivered,  upon  i"™ed  to  Bel- 

'  *    *^     fast,  and,  after 

the  said  terms,  and  did  then  pay  to  the  defendants  all  the  said  *o°>«  delay 

there,    pro- 

freight,  and  also  all  charges,  &c. ;  yet  that  defendants,  not  regarding,  ceeded  again 

to  sea,  and  ar- 

&C.,  did  not  carefully  or  safely,  or  with  reasonable  expedition,  carry  rived  at  Fleet- 
wood several 

and  convey  said  cattle  on  the  said  voyage,  and  did  not  deliver  them  honn  after  the 

at  Fleetwood  aforesaid,   in  a  due  and  reasonable  time  from  their  consequence  of 

said  shipment ;  but,  on  the  contrary  thereof,  &c.,  that  said  ship  was  ^ntiff  ^ 

wilfully  and  wrongfully  delayed  by  defendants,  on  her  said  voyage,  for  hte^^^^t^*^ 

an  unreasonable  time,  and  by  reason  thereof,  and  also  by  reason  of  ^1^  ^'^  f  ^  ^ 

the  negligence  and  carelessness  of  the  defendants  in  the  care  of  said  ^^^^  ^^ 

steamer  conld 
cattle,  said  cattle  were  not  delivered  in  Fleetwood  within  a  reason-  not  with  safety 

have  towed  the 
vessel  to  Sleet- 
wood,  and  thaft  the  only  safe  port  to  which  she  conld  have  been  brought  was  Belfast, 
of  which  Carrickfergiis  was  a  station ;  and  thej  also  foand  that  the  arrival  of  the 
steamer  at  Fleetwood  was  not  at  all  delaved  by  her  return  to  and  delay  at  Belfast, 
owing  to  the  state  of  the  tide  at  the  fonner  port. — Held,  that  under  the  special 
clause  in  the  contract,  the  steamer  was  justified  in  returning  with  the  vessel  to  tiie 
port  of  Belfast. 

fftld  aUo,  that  the  delay  which  took  place  after  leaving  the  vessel  in  port,  before 
the  steamer  proceeded  on  her  voyage,  was  not  a  giound  of  action,  inasmuch  as  it 
did  not  further  retard  her  arrival  at  Fleetwood. 

VOL.  11.  63  L 
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M.  T.  1 860.  able  time  from  their  said  shipment,  and  were  then  reduced  in  tah- 

, '     dition  and  deteriorated  in  valae ;  and  in  conaeqaence  thereof  pkitif 

lost  his  market  for  said  cattle,  to  wit,  the  fair  of  Bolton,  and  vb 

BENDEB80N.  also  obliged  to  lay  oat  large  sums  of  money  in  feeding  and  cans: 
said  cattle,  and  had  afterwards  to  sell  them  at  great  lots. 

The  second  paragraph  alleged  that  the  contract  was  sobjectu 
the  following  condition,  namely,  that  the  defendants  would  ikk  bt 
responsible  for  any  damage  or  loss  that  might  occnr  to  said  ctt^j:. 
at  shipment,  daring  the  passage,  whether  on  deck  or  at  landing,  or 
for  losses  by  delay,  should  the  steamer  not  sail,  according  to  appois!- 
ment,  or  put  back  from  stress  of  weather,  or  from  delays  or  loss  c: 
any  kind,  by  Railway  or  any  other  cause,  or  for  any  accident,  b 
or  damage  whatsoever  from  machinery,  boilers,  steam  or  stea:: 
navigation,  nor  from  any  peril  of  the  seacr  and  rivers,  nor  from  t^j 
act  of  neglect  or  default  whatsoever  of  the  pilot*niaster,  engioetr 
the  officers  or  men,  nor  from  any  consequences  of  the  afbRs&^ 
causes ;  with  leave  to  sail  with  or  without  a  pilot,  and  to  dl  n 
intermediate  ports,  and  with  liberty  to  tow  and  assist  vessels.  T'*: 
plaintiff  denied  that  the  delay  was  occasioned  by  any  of  the  emi 
referred  to  in  the  condition. 

The  third  paragraph  set  out  the  special  condition  of  the  as- 
tract,  and  then  averred  that,  after  the  shipment  of  the  cattle,  on  i^ 
3rd  day  of  January  1860|  the  vessel  started  from  Belfast,  on  Ic: 
voyage  to  Fleetwood,  and  that  whilst  she  was  proceeding  therea 
she  came  up  with  a  certain  sailing  vessel,  which  defendants  tberea 
took  into  tow  by  the  said  steam-ship  '*  Vanguard ;  **  that  instedd 
proceeding  on  their  said  voyage  to  Fleetwood,  and,  if  neeessi;. 
bringing  said  vessel  so  in  tow  to  said  last-named  port,  or  elsegirui{ 
said  vessel  in  tow  of  a  certain  steam-ship  of  defendants,  to  vii,  tl^ 
^'Prince  of  Wales,"  then  passing  on  her  return  voyage  from  Flcxf* 
wood  to  Belfast,  the  defendants  wilfully,  negligently  and  injorioasy 
and  not  from  stress  of  weather,  turned  the  said  steiLm-ship,  in  wbic^ 
plaintiff's  cattle  were  shipped,  and  brought  said  ship  backtosvi 
port  of  Belfast,  and  there  delayed  for  three  hours  before  they  a^ 
said  steam-ship  to  resume  her  voyage  to  Fleetwood ;  by  reiser 
whereof,  &c. 
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The  fourth  paragraph  was  founded  upon  the  duty  of  the  defend-  M.  T.  1860. 

CommonPleas, 

ants  as  common  carriers,  and  complained  that,  by  the  misfeasance,     * ^ ' 

DRAIN 

default,  improper  conduct  and  negligence  of  defendants  the  plaintiff's  ^^ 

goods  were  damaged.  Henderson. 

The  defendants  pleaded  to  the  first  paragraph,  that  the  cattle 
were  not  shipped  with  the  defendants  as  common  carriers,  nor  did 
the  defendants  undertake  as  in  the  said  first  count  alleged,  but  that 
the  cattle  were  shipped  by  the  plaintiff  and  received  by  defendants 
upon  the  conditions  following  (setting  out  the  conditions  set  forth  in 
the  second  and  third  paragraphs) ;  that  some  time  after  the  said 
ship  *'  Vanguard  "  had  left  Belfast  with  the  cattle  of  plitintiff,  and 
'    whilst  on  her  voyage  to  Fleetwood,  she  fell  in  with  a  certain  sailing 
vessel  caUed  the  *'  Royal  Arch,'^  which  was  in  a  state  of  distress 
and  required  assistance,  and  that  the  weather  was  then  bad,  and 
threatening  to  become  worse ;  and  that  defendants,  at  the  request  of 
the  captain  of  the   **  Royal  Arch,**  took  her  in  tow,  as  they  lawfully 
might  under  the  contract ;  that,  although  the  arrival  of  the  "  Van- 
guard **  at  Fleetwood  was  thereby  retarded,  yet  that  there  was  no 
unnecessary  or  unreasonable  delay  in  so  doing ;    that,  save  as  was 
thereby  occasioned  by  taking  the  said  ship  in  tow,  as  aforesaid,  it 
is  untrue  that  they  did  not  carefully  or  safely,  or  with  reasonable 
expedition,  carry  and  convey  said  cattle  of  the  plaintiff  on  said 
voyage,  and  that  they  did  not  deliver  them  in  a  due  and  riBasonable 
time,  as  alleged ;  that  they  did  not  carelessly,  &c.,  conduct  themselves 
in  the  management,  &c.,  of  said  steam-ship,  and  that  said  ship  was 
not  wrongfully  and  wilfully  delayed  by  the  defendants  on  her  said 
voyage,  and  that  they  were  not  negligent  and  careless  in  the  care  of 
said  cattle. 

The  second  defence,  in  answer  to  the  second  paragraph,  denied 
that  the  defendants  had  been  guilty  of  negligence  or  unnecessary 
delay. 

The  third  defence,  pleaded  to  the  third  paragraph,  further  averred 
that,  at  the  request  of  the  captain  of  the  *'  Royal  Arch,"  then  suffer- 
ing from  stress  of  weather,  they  brought  her  to  Belfast,  which  wa^ 
the  safest  port  that  was  near  to  the  place  where  the  said  sailing 
vessel  was  taken  in  tow,  and  was  also,  in  the  then  prevailing  state 
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M.  T.  1860.  of  the  weather,  the  most  accessible  port  for  them*  Theddens 
also  denied  that  there  had  been  any  unnecessary  delay,  and  tSt^ 
that  the  ''  Prince  of  Wales  "  was  not  within  speaking  disUnoe. 

The  defendants  pleaded  to  the  fourth  paragraph,  that  the  as^ 
were  shipped  with  them  not  as  common  carriers,  bat  under  %  speey 
contract,  subject  to  the  conditions  mentioned  in  the  first  ddeaee, 
and  they  justified  accordingly.  Issues  were  framed  accordio^j. 
The  action  was  tried  at  the  last  Armagh  Summer  Assizes,  before 
Fitzgerald,  J.  It  appeared  in  evidence  that  the  plaintif,  whoiii 
cattle  dealer,  on  the  3rd  of  January  I860,  shipped  eleven  heads 
cattle  in  the  *'  Vanguard,"  a  steam-ship  belonging  to  defendants,  win 
represented  the  Dublin  and  Glasgow  Steam-ship  Compaoj.  (h 
payment  of  £2.  5s.  6d.  freight,  be  received  from  the  agent  a  receipt. 
containing  a  clause  similar  to  that  stated  in  the  second  pangnfili 
of  the  summons  and  plaint.  The  cattle  were  to  be  conveyed  fm 
Belfast  to  Fleetwood,  being  intended  for  the  fair  at  Bolton.  Tbe 
«  Vanguard  "  left  her  moorings  at  five  minutes  afWr  seven  o'ekek, 
p.  m.,  on  the  3rd  of  January,  being  due  at  Fleetwood  at  five  o'elod 
a.  m.,  on  the  morning  of  the  4th.  When  off  the  Isle  of  Mn, 
about  midnight,  the  '*  Vanguard "  was  signalled  by  the  Afincai 
barque  the  *\  Royal  Arch."  The  latter  was  partially  disabled;  id 
the  *'  Vanguard "  took  her  in  tow,  and  steamed  back  to  Bel&st 
Lough,  where  they  arrived  the  following  morning.  The  ''Via- 
guard  "  dropped  the  "  Royal  Arch  "  off  Garrickfergus,  but  proceeded 
to  Belfast ;  and,  after  a  delay  of  some  hours  there,  at  between  one 
and  two  o'clock,  p.  m.,  of  the  4th,  she  started  again  for  Fleetwood, 
where  she  arrived  at  six  o'clock,  p.m.,  next  morning.  Thec&ttie 
had  been  then  thirty-six  hours  on  board.  Several  of  the  eauie 
were,  in  consequence,  severely  injured,  besides  having  missed  Boitoo 
fair;  and  the  plaintiff  computed  his  loss  at  £166.  Us.  6d. 

The  defendants'  evidence  consisted  chiefly  of  the  examifiatiM 
of  the  captain  and  pilot  of  the  "  Vanguard,"  who  proved  tbst  tlie 
dbtance  from  Belfast  to  Fleetwood  is  about  120  miles ;  the  odiBiij 
passage  taking  from  eleven  to  twelve  hours.  That  the  ''YaDgotni' 
dropped  the  ''Royal  Arch"  at  Garrickfergus,  at  twenty  minnttf 
after  ten  o'clock  on  the  morning  of  the  4th  of  Janoa^;  vrired 
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at  Belfast  at  forty-five  minutes  after  ten,  a-m.,  Belfast  time;  left  M.  T.  1860. 

Common  Pleas* 
Belfast  again  the  same  evening,  and  reached  Fleetwood  at  five     , ^ 

o'clock,  a.  m.,  on  the  m6rning  of  the  5th.     It  was  also  stated  that  ^^ 

forty-five  minutes  after  seven,  p.  m.,  was  the  time  of  high  water  hemdebson. 
at  Fleetwood  on  the  night  of  the  4th;  that  the  '^Vanguard" 
might  possibly  have  arrived  at  hsdf-past  ten,  p.m.,  that  night, 
but  that  it  would  not  be  safe  to  enter  in  the  dark,  and  that  it 
would  have  been  necessary  to  await  daylight ;  and  that  if,  on  drop- 
ping the  "  Royal  Arch,"  the  '^  Vanguard  "  had  proceeded  at  once  to 
Fleetwood,  they  did  not  think  that  they  could  have  safely  gone 
into  the  port. 

The  learned  Judge  told  the  jury  that  the  captain  was  justified 
in  stopping,  and  rendering  assistance  to  the  "  Royal  Arch,"  if  she 
was  in  distress,  and  required  such  assistance;  and,  further,  that 
he  was  justified  in  taking  the  "  Royal  Arch  "  to  the  nearest  port 
of  safety,  even  though,  in  doing  so,  he  should  deviate  from  his 
course  to  Fleetwood;  leaving  it  to  the  jury  to  determine  whether 
the  vessel  was  in  such  distress.     He  also  told  them  that  it  was 
the  duty  of  the  captain  of  the  *'  Vanguard,"  immediately  on  drop- 
ping tbe  *'  Royal  Arch,"  to  have  resumed  his  voyage  to  Fleetwood ; 
and  that  if,  by  so  doing,  and  using  his  utmost  diligence,  he  could 
have  reached  Fleetwood  at  an  earlier  period,  and  so  as  to  admit 
of  the  landing  of  the  plaintifi^'s  cattle  earlier  than  they  were  in 
fact  landed,  they  ought  to  find  for  the  plaintiff.    He  further  directed 
the  jury  to  assess  contingent  damages,  reserving  leave  to  the  plaintiff 
to  move  to  enter  a  verdict,  if  the  Court  should  be  of  opinion  that 
the  captain  of  the  '^  Vanguard  "  was  not,  on  the  true  construction  of 
the  contract,  or  otherwise,  justified  in  stopping  to  aid  the  "  Royal 
Arch,"  or  in  returning  with  her  to  the  port  of  departure  (Belfast), 
even  though  that  was  the  nearest  safe  port.     No  objection  was 
made  by  Counsel  on  either  side  to  this  charge ;  and  the  jury  did 
not  find  their  verdict  until  after  they  had  recalled  some  of  the  wit- 
nesses for  further  examination.      They  subsequently  found  for  the 
defendant  The  learned  Judge  added,  that  he  could  not  say  that  the 
verdict  was  unsatisfactory,  but  that  he  would  have  been  better 
pleased  if  they  had  found  for  the  plaintiff,  on  the  ground  of  the 
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M.  T.  1860.  delay  in  coming  from  Carrickfergus  to  the  qaaj  of  Belfast,  and  tk 

CcmmonPUai.    ,  ,         , 
^...-^.^^     deiaj  there. 

The  plaintiff  Bubseqnently  obtained  a  conditional  order  to  fa&T* 

HBNDBR80N.  the  verdict  for  defendants  changed  into  a  verdict  for  plabtii!)  k 

£75.  168.  Od.,  being  the  amount  contingently  assessed  by  the  jszy. 

pu^uant  to  leave  reserved,  upon  the  ground  of  misdirectioD  of  tb 

learned  Judge,  on  the  contract  of  shipment  set  forth  in  the  plea^ 

ings,   or   for  a  new  trial,   on   the  ground  that    the   verdict  vv 

contrary  to  evidence,  and  the  weight  of  evidence,  and  to  the  chxr^ 

of  the  learned  Judge. 

S.  B.  Millar  (with  whom  was  Meade)  showed  cause. 

The  findings  of  the  jury  are  conclunve  as  to  the  proprietj  d 
the  course  adopted  by  the  "  Vanguard."  The  oonstmction  of  tbe 
clause  in  the  contract,  independently  of  any  authority  derived  froe 
the  Common  Law,  where  the  preservation  of  life  was  ooneened. 
clearly  justified  the  steamer  deviating  from  her  course  to  tow  tsd 
assist  the  vessel  in  distress :  The  Arhana  (a) ;  Lawrence  v.  4$^d^ 
hoiham  {b).  The  subsequent  delay  did  not  oontribate  to  the  foitber 
detention  of  the  cattle  on  board. 

Joy  and  Keman^  contra. 

The  '*  Vanguard "  was  not  enabled  to  deviate  from  her  ooom 
All  that  the  clause  enabled  her  to  do  was  to  tow  the  vessel  to 
Fleetwood.  It  is  not  alleged  that  the  deviation  was  necessary  for 
the  purpose  of  saving  the  lives  of  the  crew  of  the  "  Royal  Arck' 
The  fkir  construction  of  the  contract  is  this,  it  gave  liber^  to  to* 
only  between  the  intermediate  ports.  Such  a  deviation  would  Tititte 
a  policy  of  insurance:  Abbott  on  Shipping  {eA.  of  1856),  p.  It^: 
1  AmouhTs  Insurance^  p.  443 ;  Davis  v.  Garrett  (c).  The  subaequeai 
delay  was  unjustifiable;  and  the  finding  here  was  against  evideoce. 

Meade^  in  reply,  cited  Tudor^e  Leading  Mercantile  Ca«e»,p.lM. 

Cur.advdL 

(a)  I  Spinks,  Admty.  Bep„  161.  (6)  6  East,  52. 

(0  6  BiDg.  716. 
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MONAHAN,  C.  J.  M.  T.  1860. 

CommonPleas. 
Ini8  case  comes  before  us  upon  an  application  to  enter  a  verdict     ^- — v ' 

for  the  plaintiff,  pursuant  to  leave  reserved  by  the  Judge  at  the  ^^ 

trial,  or  for  a  new  trial.  The  action  was  tried  at  the  last  Assizes  Henderson. 
for  Armagh.  The  plaintiff  is  a  cattle  dealer,  and  brings  the  action  iVbo.  26. 
for  a  breach  of  contract,  respecting  some  cattle  shipped  by  him  6n 
b^ard  of  the  '*  Vanguard."  He  proved  the  shipment  of  the  cattle, 
and  that  he  received  a  ticket,  which  he  produced  at  the  trial,  and 
which  showed  the  terms  between  himself  and  the  Company,  and 
which,  amongst  other  clauses,  contained  a  clause  relating  to  towage 
of  vessels  in  distress,  in  the  following  words. — [His  Lordship  read 
the  clause.] — The  facts,  as  they  appeared  in  evidence  at  the  trial, 
were  these : — The  vessel  sailed,  at  the  time  fixed,  with  the  plain- 
tiff's cattle  on  board,  which  were  intended  for  the  fair  at  Bolton, 
which  is  some  thirty  or  forty  miles  from  Fleetwood.  Whilst  she 
was  bearing  close  to  the  Isle  of  Man,  she  descried  the  "Royal 
Arch"  in  considerable  danger;  the  captain  of  the  '' Vanguard" 
proceeds  to  her  assistance,  takes  her  in  tow,  and  returns  with  her  to 
Carrickfergus,  within  a  few  miles  of  Belfast,  and  leaves  her  there  in 
safety.  The  first  question  which  arose  at  the  trial  was,  whether  the 
provision  in  the  ticket  authorised  the  *'  Vanguard,"  whilst  on  her 
voyage,  going  to  the  assistance  of  the  "  Royal  Arch,"  and  returning 
to  Belfast;  or  whether  the  meaning  of  the  document  was  not 
merely  that  she  was  to  be  at  liberty  to  tow  vessels  in  the 
direction  in  which  she  was  going  at  the  time?  The  learned 
Judge  left  to  the  jury  the  question  whether  the  "  Royal  Arch"  could 
with  safety  have  been  brought  to  Fleetwood,  or  any  other  port  in 
the  direction  in  which  the  *' Vanguard"  was  bound.  The  jury  found 
that  she  could  not,  and  that  the  only  safe  port  to  which  she  could 
have  been  brought  was  Belfast  or  Carrickfergus,  which  was  in  fact 
the  same,  Carrickfergus  being  virtually  a  portion  of  the  port  of 
Belfast.  On  this  finding  of  the  jury,  the  learned  Judge  held  that 
the  *' Vanguard"  was  justified  in  returning  to  Carrickfergus;  but, 
as  there  appeared  to  be  very  little  authority  on  the  subject,  he 
had  the  damages  assessed,  and   he   reserved  liberty  to  have  the 
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M.  T.  1860.  verdict  entered  for  the  plaintiff;  if  he  should  have  so  mki  T^ 

v^i-^y *     case  has  been  argued   before  us ;   no  authority  bearing  on  *i« 

point  has  been  referred  to.    We,  therefore,  are  obliged  to  dec& 

HEHTDEBSON.  the  casc,  according  to  the  best  of  our  judgment^  on  priod^ 
Some  suggestion  was  made  during  the  argument,  as  to  a  sappose^ 
distinction  as  to  the  right  to  deviate  for  the  preserration  of  lak 
but  not  for  the  preservation  of  property.  We  cannot  gaadie 
any  such  distinction.  We  must  hold  that,  under  the  claose  b 
question,  the  captain  of  the  **  Vanguard  "  was  justified  in  deriitiss 
from  his  voyage,  for  the  purpose  of  saving  the  '^  Royal  Arch'ial 
her  cargo;  and  that  Belfast  or  Carrickfergus  being  the  Dears; 
safe  port  to  which  she  could  be  brought,  and  there  beiog  k 
suggestion  that,  having  regard  to  all  the  circumstanoes  of  tk 
case,  such  a  deviation  was  unreasonable,  we  are  of  opmion  tbii 
the  ruling  of  the  learned  Judge  at  the  trial  was  quite  eomei 
and  that  there  are  no  grounds  for  entering  the  verdict  for  ti» 
plaintiff.  The  other  question  which  was  discussed  at  the  trial  iroe 
in  this  way : — It  appeared  that  when  the  captain  of  the  "  Tib- 
guard"  arrived  at  Carrickfergus  with  the  ^' Royal  Arch ''in  tow. 
he  left  the  '*  Royal  Arch  "  there ;  but,  instead  of  at  once  proceeding 
to  Fleetwood  with  the  **  Vanguard,"  he  brought  her  up  to  Belte 
and,  having  delayed  some  hours  there,  he  then  sailed  for  Fleet- 
wood. The  plaintiff,  at  the  trial,  insisted  that  the  retamiogfnn 
Carrickfergus  to  Belfast  was  altogether  unjustifiable,  and  that  tlK 
delay  thus  occasioned  entitled  him  to  a  verdict.  In  answer  to  thk, 
the  defendants'  Counsel  insisted  that  the  arrival  of  the  vessel  ii 
Fleetwood  was  not  at  all  delayed  by  the  delay  in  retaning  to 
Belfast,  as,  even  if  the  vessel  had  at  once  sailed  from  Carrickfergffi, 
she  would  have  been  late  for  the  evening  tide  at  Fleetwood,  ao^ 
should  have  remained  outside  the  bar  until  the  morning  tide ;  tn^ 
that,  sailing  from  Belfast  at  the  time  she  did,  she  arrived  tt  the 
landing-place  in  Fleetwood  as  early  as  she  could  have  done  ^ 
she  sailed  from  Carrickfergus  immediately  after  leaving  the  **  Bop^ 
Arch"  there. 

There  was  a  good  deal  of  evidence  on  this  part  of  t)ie  ctf- 
The  learned  Judge  left  the  question  distinctly  to  the  jurj,  itttio^ 
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tbat,  if  the  vessel  had  not  been  delayed  on  its  arrival  at  Fleetwood,  M.  T.  1860. 

plaintiff  could  not  sustain  the  action.     The  jury  gave  the  case  a     v...»-v- — '  ' 

good  deal  of  consideration,  and,  after  some  time,  returned  to  their 

box,  and  re-examined  some  of  the  principal  witnesses  on  this  part  hendebson. 

of  the  case,  and  ultimately  came  to  the  conclusion  that,  by  the  delay 

in  Belfast,  the  vessel  was  not  delayed  in  her  arrival  at  Fleetwood, 

and,  therefore,  found  their  verdict  for  the  defendants. 

No  objection  whatsoever  was  taken  at  the  trial  to  the  charge  of 
the  learned  Judge ;  nor  was  it  suggested  that  plaintiff  could  maintain 
the  action,  unless  the  arrival  of  the  "Vanguard"  at  Fleetwood  had 
been  delayed  by  the  vessel  having  been'brought  from  Carrickfergus 
to  Belfast.  Though  the  learned  Judge  reports  he  would  have  been 
better  satisfied  if  the  jury  had  found  differently,  still  we  do  not  think 
we  would  be  justified  in  setting  aside  the  verdict,  as  against  the 
weight  of  evidence.  No  imputation  has  been  cast  on  the  jury ; 
they  considered  the  case  fully,  and  we  do  not  see  sufficient  grounds 
to  justify  us  in  differing  from  them.  It  was  during  the  argument 
suggested  that,  even  though  the  finding  of  the  jury  were  right  on 
the  question  submitted  to  them,  that  it  afforded  no  answer  to  the 
action.  This  depends  on  the  construction  of  a  not  very  clear  or 
distinct  special  defence  pleaded  by  the  defendants,  the  issue  being, 
whether  it  is  true,  in  substance  and  fact.  The  plea  is  as  follows : — 
[states  it.] — ^It  certainly  may  be  fairly  contended  that  the  substance  of 
the  plea  is,  that  the  vessel  was  not  delayed  in  her  arrival  at  Fleet- 
wood, save  by  the  deviation  for  the  saving  of  the  "  Royal  Arch,"  in 
which  case  the  proper  question  was  submitted  to  the  jury;  but, 
if  the  true  construction  of  the  special  defence  is  different,  and  that 
it  means  that  the  captain  of  the  *'  Vanguard  **  was  not  guilty  of 
any  unnecessary  delay  in  the  proceeding  on  or  prosecuting  the 
voyage,  possibly,  if  the  objection  had  been  taken  at  the  trial,  the 
plaintiff  might  have  been  entitled  to  the  verdict.  This  we  do  not 
mean  to  decide  one  way  or  the  other ;  as,  even  if  the  plaintiff  were 
entitled  to  a  verdict,  still  there  can  be  no  doubt  that,  if  the  finding 
of  the  jury  be  correct,  he  would  be  entitled  only  to  nominal  damages, 
as  the  evidence  would  be  properly  receivable  in  reduction  of 
damages ;  and,  therefore,  even  if  plaintiff  were  right  on  this  latter 
VOJL.  11.  64  L 
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M.  T.  1860.  pointy  we  do  not  think  the  case  is  one  in  which  we  should  set  v^ 

^—    y  ■■  mm*  *  the  verdict,  the  objection  not  having  been  made  at  the  tml;  tx 

^  possibly,  we  might  feel  bound  to  do,  if  we  were  of  opimon  dattk 

HENDERSON,  plaintiff's  constraction  of  the  plea  was  right,  and  that  he  wtsoi- 

Ued  to  substantial  damages. 

Cause  allowed  against  conditional  order. 


SHERIDAN  V.  MCCARTNEY. 

Nov.  16, 26. 

Growing  crops  This  was  an  interpleader  motion.    It  appeared  by  the  sffidiiit  & 

Are  coods  and 

chattels  within  the  claimant,  Mr.  Basil  Greorge  Brooke,  that  the  defendiot  beb: 

Sales  Act  (17  indebted  to  him  in  £397,  a  correspondence  ensued  between  tbea 

cr^55)f  h^  ^^^  ^^^^  ^^  ^  ^"^^^  ®^  ^^^^  ^^  received  from  the  defeodmii 

c^ete  ^^  ^^**®'»  ^^^^*^  contained  the  following :— "I  am  quite  willing  to  aeceft 

^|^>^   by  u  yQ|2|.  offer,  this  day  come  to  hand,  for  the  standing  and  growiitf 

Where  grow-     u  crops  at  Lissanore,  with  full  power  and  rights  from  this  ditt 

ins  crops  were 

sold  to  a  pur-  «  necessary  for  the  culture  and  preparing  the  land«  at  £325,  in  pin 

chaser   bj   a 

written  instrn-  <<  payment  of  £397,  now  due  and  owing  to  you.   I  will  send  i  letter 

ment,  author"  ^ 

ising  him   to  *'  to  James  Craig,  by  to-morrow's  post,  to  inform  Lough  jon  tu 

untftr  upon  the  « 

lands  &  the  '*  he  there  in  course  of  next  week  to  take  possessioD,  and  p 

^^^pones.  **  ^^^  ^^^  '^  charge.**  Immediately  after  the  receipt  of  the  ktie. 
SnRa^tf^^^  Brooke  went  into  chai^  of  the  crops,  which  oonosted  of  Btsodinf 
^^-^^  and  growing  crops  of  oats,  turnips,  flax  and  pototoes;  ind  ^ 
*^!rehaser*had  ^"*^^"^  *^«  ^"™  labourers  who  had  been  in  the  drfemiaitf' 
acquired  no      employment,  and  employed  labourers  of   his   own,  to  tend  «^ 

land,  he  had  cultivate  the  crops.  Brooke  retained  charge  of  sud  crops,  ta! 
not   snch  an 

actoal  posses-  cultivated  them  until  the  17th  of  August  last,  when,  in  pmnuet 
sion   of  the  __^, 

crops  as  dis-  of  public  advertisements,  he  sold  portions  to  different  penotf. 

thenecMsi^of  producing  £267,  and  he  continued   up  to  the  present  time » 


^^^^  cultivate  the  residue.    M'Cartney  had  never,  since  thesale^i^ 
on  the  lands,  nor  was  any  steward,  servant  or  other  persoo,  tf^ 
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on  hiB  behalf,  in  posaession  or  management  thereof.    The  residue  M.  T.  I860. 

CommonPUas. 
still  growing  consisted  of  about  six  acres  of  oats,  six  acres  of    ^^    ^   i    ^ 

SHBKIDAN 

potatoes,  and  six  acres  of  turnips.     The  Sheriff  seized  those  crops  ^^ 

on  the  4th  of  September  last,  and,  having  been  served  with  a  m'cabtnet. 

claim  on  the  part  of  Mr.  Brooke,  obtained  an  order  for  him  and 

the  execution  creditor  to  appear,  and  show  cause  why  they  should  not 

maintain  or  rdinquish  their  respective  claims  to  the  property  so 

seized. 

The  motion  originally  came  on  before  Fitzgerald,  J.,  in  Chamber, 
who  directed  that  it  should  stand  for  the  Full  Court. 


Keman  and  Devitif  on  behalf  of  the  execution  creditor,  contended 
that  the  crops  in  question  were  of  the  nature  of  goods  and  chattels, 
and,  as  such,  were  properly  seizable  under  an  execution ;  and,  there^ 
fore,  were  goods  and  chattels  within  the  meaning  of  the  Bills  of  Sales 
Act  (17  &  18  Ftc,  c.  55).  There  was  no  evidence  of  such  actual 
possession  as  would  dispense  with  the  necessity  of  the  registry  of 
the  bill  of  sale. 

They  cited  Dunne  v.  Ferguson  {a);  Webb  v.  Paternoster  {b)\ 
Ward  V.  Lake  (c)  ;  Taylor  v.  Waters  (d)  ;  Ward  v.  Maniey  (e)  ; 
Sainsbury  v.  Matthews  (f)  ;  Smith  v.  Surman  (^)  ;  Evans  v. 
Roberts  (h)i  Warwick  v.  Bruce  (i);  Clarke  v.  Gaskarth(k)i  Con- 
greve  v.  Evetts  (/). 

Dowscy  on  behalf  of  the  claimant,  argued  that  although  growing 
crops  are,  for  some  purposes,  to  be  regarded  as  goods  and  chattels,  they 
are  not  so,  within  the  meaning  of  the  Bills  of  Sales  Act  They  do 
not  come  within  the  Bills  of  Sales  Act,  as  not  being  capable  of  com- 
plete  transfer  by  delivery ;  and  even  if  they  did  come  within  that 
Act,  no  registered  bill  of  sale  was  wanting  here,  inasmuch  as  Mr. 

(a)  Hayes,  Ex.  Rep.,  540.  (6)  Palm.  71. 

(c)  Sayer,  3.  {d)  7  Taunt  884. 

(«)  11  Ad.  ftEl  34.  09  4  M.  ft  W.343. 

(;)  9  B.  ft  G.  961.  (h)  5  B.  ft  C.  829. 

(0  2  M.  ft  S.  205.  (JO  8  Taunt,  431. 

(0  10  East,  296. 
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M.  T.  I860.  Brooke  the  claimant  had  taken  actual  posaesston,  as  far  as  tkejoonld 
%i»  .^i  ■/  *  be  delivered,  in  their  growing  state.    He  got  a  right  to  cultivate, 
^  and  was,  therefore,  in  apparent  possession:  Bemardta  ea9e{a)\ 

M'CABTiTKT.  Holn^d  V.  Marshall  {b)  i  Hope  v.  Hayhyip). 

Cur,  ad  fmU. 


MONAHAN,  C.  J. 

Nov.  26.  This  is  an  interpleader  motion,  which  originally  came  before  Mr. 

Justice  Fitzgerald,  daring  the  Vacation.  As  the  rights  of  the 
parties  depended  more  on  a  legal  question  than  any  disputed 
matter  of  fact,  he,  with  the  assent  of  the  parties,  allowed  the  case 
to  stand  for  this  Court,  in  order  that  we  might  dispose  of  the  caae 
without  involving  the  parties  in  the  expense  of  a  trial  before  a 
jury.  The  facts  of  the  case,  as  appears  on  the  affidavits,  are  as 
follow : — The  plaintiff,  Mr.  6.  Sheridan,  having  obtained  a  judg- 
ment agabst  the  defendant,  Mr.  M'Cartney,  issued  a  writ  of  ft.  fa., 
under  which  the  Sheriff  of  the  county  of  Antrim,  in  the  month  of 
August  last,  seized  certain  com  and  other  crops  growing  on  Mr. 
McCartney's  demesne,  in  that  county.  Mr.  Brooke  claimed  the  crops 
so  seised,  as  having  been  purchased  by  him  from  Mr.  McCartney, 
under  the  following  circumstances :  Mr.  Brooke,  it  appears,  had  been, 
and  probably  still  is,  the  agent  of  Mr.  McCartney ;  and  Mr.  McCart- 
ney being  indebted  to  him  in  a  considerable  sum  of  money,  Mr. 
M'Cartney  agreed  to  sell,  and  Mr.  Brooke  agreed  to  purchase,  the 
crops  then  growing  on  the  demesne  lands  belonging  to  Mr.  McCart- 
ney's residence,  for  a  sum  of  £325,  to  be  allowed  out  of  the  sam 
so  due  to  him  by  Mi*.  McCartney.  This  arrangement  was  con- 
cluded, and  is  evidenced  by  certain  letters  which  passed  between 
the  parties,  the  particular  terms  of  which  it  is  necessary  to  refer 
to. — [Reads  letters.] — It  appears  that,  immediately  af^er  this  arrange- 
ment was  entered  into,  Mr.  Brooke  put  men  employed  by  himself 
in  charge  of  the  crops,  dismissing  the  men  previously  employed  Ij 
Mr.  McCartney ;  which  men,  so  employed  by  Mr.  Brooke,  did  every- 
thing that  was  necessary  in  the  cultivation  of  the  crops,  such  as 

(a)  7  Ir.  Com.  Law  Rep.  374.  (6)  29liaw  Joar.,  Chan.,  655. 

(c)  5  El.  &  Bl.  830. 
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weeding,  &c.,  &c^  and  so  oontinued  until  the  crops  were  seized  by  M.  T.  I860, 
the  Sheriff.  Co;««oM^. 

The  plaintiff,  Mr.  Sheridan,  does  not  controvert  thd  facts  stated  sheridaw 
by  Mr.  Brooke,  or  allege  that  the  purchase  made  by  him  was  not  m'cabtnst. 
bona  fide  i  bat  his  Counsel  insists  that  the  letters  on  which  Mr. 
Brooke  relies  should  have  been  registered  as  a  bill  of  sale  of  the 
crops  in  question,  under  the  provisions  of  the  17  &  18  Ftc,  c.  55 ; 
and  not  having  been  so,  that  he  was  entitled  to  take  them  under 
his  execution. 

The  case  was  very  fully  and  clearly  argued  by  Mr.  Dowsej  for 
Mr.  Brooke.  He  did  not  disppte  the  general  proposition  that 
growing  crops  were  goods  and  chattels ;  but  he  contended  that  they 
are  not  goods,  furniture,  fixtures,  or  other  articles  capable  of  com- 
plete transfer  by  delivery,  under  the  7th  section  of  the  Bills  of 
Sales  Act,  and,  therefore,  that  they  do  not  come  within  that  Act ; 
and  he  further  contended,  that  these  growing  crops  did  not  remain 
in  the  apparent  possession  of  Mr.  M'Cartney,  within  the  provisions 
of  the  same  section  of  the  Act  referred  to :  and  these  are  in  fact 
the  only  questions  we  have  to  decide.  With  respect  to  the  first, 
having  regard  to  the  fact  that  the  7th  section  expressly  provides 
that  the  expression  '*  personal  chattels  "  shall  not  include  any  stock 
or  produce  upon  any.  farm  or  lands  which,  by  virtue  of  any 
covenant  or  agreement,  or  of  the  custom  of  the  country,  ought 
not  to  be  removed  from  any  farm  where  the  same  shall  be  at  the 
tune  of  the  making  or  giving  such  bill  of  sale,  we  entertain  no 
doubt  that  farm  produce  generally  is  within  the  operation  of  the 
Act,  including  growing  crops,  which  was  considered  to  be  capable 
of  transfer  by  delivery,  as  we  have  no  doubt  that  the  property  in 
such  would  clearly  pass  by  symbolical  delivery,  on  the  ground  of 
good  and  sufficient  consideration,  though  at  the  time  not  in  a  state 
capable  of  being  removed ;  and  that  the  exception  applies  only  to 
these  things,  by  requiring  something  more  than  delivery  to  transfer 
the  property. 

With  respect  to  the  other  question,  whether  these  crops  continued 
in  the  apparent  possession  of  Mr.  M'Cartney,  we  are  of  opinion 
that  the  letters  on  which  Mr.  Brooke  relies,  though  they  transferred 
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M.  T.  1860.  the  property  in  the  crops,  did  not  transfer  or  pass  to  Mr.  Brooke 
CotnwtoHjPieoM* 
^       V     ^     any  estate  or  interest  in  the  lands,  though  he  had  clearly  a  right 

SHERIDAN 

^^  to  enter  on  the  lands,  for  the  purpose  of  caring  for,  cultivating  and 

MCCARTNEY,  saving  the  crops ;  precisely  as  a  purchaser  of  growing  crops,  from 
a  Sheriff,  under  an  execution,  or  an  executor  or  tenant,  in  case 
of  emblements,  would  have  a  right  to  enter  for  similar  purposes; 
but  has  no  estate  or  interest  in  the  lands.  We  are  aware  that, 
in  BemareTs  case^  in  the  Court  of  Registry  Appeal  (7  /r.  Com, 
Law  Rep^  p.  374),  it  was  held  that,  if  a  rated  occupier  sets  a 
portion  of  his  land  in  con-acre,  he  ceases  to  be  an  occupier  of 
the  land  so  given  in  con-acre.  Of  that  case  I  shall  only  say  that 
it  may  possibly  require  re-consideration,  should  a  similar  case  again 
arise ;  but,  even  if  that  case  be  rightly  decided,  it  does  not  apply 
to  the  present,  as,  in  that  case,  the  Judge  held  that  the  transaction 
amounted  not  merely  to  a  permission  to  take  the  crop,  but  an  actual 
demising  of  the  land  to  the  con-acre  tenant,  for  the  purpose  of  taking 
the  crop  out  of  it  In  the  case  of  Dease  v.  0*Reilfy  (a),  the  Court 
of  Queen's  Bench  were  of  opinion  that  a  con-acre  tenant,  who  planted 
potatoes  in  land  tilled  and  manured  by  the  owner,  had  not  any 
estate  in  the  nature  of  a  tenancy  in  the  lands.  There  may 
be  some  difficulty  of  reconciling  Bemard^s  ease  with  this  esse 
before  the  Queen's  Bench.  Be  this  as  it  may,  we  do  not  think 
that  either  of  these  cases  applies  to  the  present,  in  which  the  lands 
and  crops  being  McCartney's,  he  sells  the  growing  crops,  but 
does  not  demise  or  let  the  lands  on  which  they  are  growing;  and, 
therefore,  we  must  hold,  in  the  present  case,  that  these  crops 
remained  on  land  held  and  occupied  by  Mr.  McCartney,  within 
the  7th  section  of  the  Bills  of  Sales  Act,  and,  therefore,  in  his 
apparent  possession,  and  liable  to  Mr.  Sheridan's  execution.  We 
think  a  sale  of  growing  crops  within  the  mischief  sought  to  be 
remedied  by  the  Act ;  we  think  that  the  Act  is  one  which  should 
receive  a  liberal  construction ;  and,  therefore,  we  declare  the  goods 
in  question  not  to  be  the  property  of  the  claimant,  Mr.  Brooke. 

(a)  8  Ir.  Law  Rep.  58. 
I, 
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H.  of  Lords. 


BEAMISH  V.  BEAMISH.* 

(On  Appeal  from  the  Court  of  Exchequer  Chamber  in  Ireland.)  jp^j^^  21. 

This  case  (the  facts  of  which  will  be  found  fully  reported  in  6  Ir,  Since    the 
^  *  Kexonnatioii, 

Com,  Law  Rep.,  p.  142)  havine  come  before  the  House  of  Lords  a  marriage  in 

^     '^         /  °  in  this  oouitry 

for  its  decision,  bj  way  of  appeal  from  the  judgment  of  the  Court  can  be  legally 

contracted 
of  Exchequer    Chamber  in  Ireland,  and  the  question  of  law  stated  onlj  in  the 

presence  and 
in  the  following  report  having  been  propounded  to  the  Judges  for  ^with  the  assent 

their  opinion,  the  unanimous  opinion  of  those  Judges  was  delivered  Holy  Orders, 

by  Mn  Justice  Willes  as  follows : —  rthir?pcison, 

and  not  one 
of  the  con- 
W1LLB8,  J.  tractingpartiet 

'  to   said   mar- 

The  question  is,  whether,  upon  the  facts  found  by  the  special  'J*?®-    ^*  "» 
^  '  *^  /  r  therefore,   not 

verdict  in  this  case,  the  plaintiff  below,  Henry  Albert  Beamish,  was  competent  for 

a  clergyman  to 

the  legitimate  son  of  the  late  Reverend  Samuel  Swayne  Beamish  ?       marry  himself, 

and  such  mar- 
And  the  answer  thereto  depends  upon  whether,  after  the  Refer-  riage  is  abso. 

lutely  null  and 

mation,  and  before  Lord  Hardwicke's  Act  in  England,  or  7  &  8  yoid.    ^ 

Fie.,  c.  81,  in  Ireland,  a  clerk  in  Orders  could  effectually  contract 
marriage  without  the  presence  of  another  clergyman;  in  short, 
whether  a  clergyman  can  marry  himself? 

In  dealing  with  this  question,  we  must  bear  in  mind  that,  by 
direction  of  the  House,  the  argument  proc.eeded  upon  the  assump- 
tion, and  it  was  the  opinion  of  your  Lordships,  that  the  case  of  7^ 
Queen  v.  Millie  (a)  is  a  binding  authority  for  the  proposition  neces- 
sary to  sustain  the  result  therein  arrived  at,  as  appears  by  the 
record;  which  proposition  is,  that  a  marriage,  however  solemnly 
celebrated,  was  invalid  at  the  Common  Law,  unless  contracted  in 
presence  of  a  priest  in  Holy  Orders. 

(a)  10  CI.  &  Fin.  534. 

*  Coram  Wzllbs  and  Btlbb,  J  J. — Hnj*,  J.,  was  on  Circuit. 
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BEAMISH 

O. 
BEAMISH. 


That  being  so,  all  anthorities  and  arguments  tending  onlj  to 
prove  that  no  clergyman  need  have  been  present  at  the  marri^ 
are  excluded  by  the  hypothesis  upon  the  one  hand ;  whikt,  upon  the 
other,  it  may  be  considered  that  if  a  second  clergyman  had  been 
present,  and  had  married  the  father  and  mother  of  the  plaintiff, 
the  other  circumstances  in  which  the  marriage  actually  took  place 
remaining  the  same,  such  marriage,  however  irregular  and  repre- 
hensible, and  to  whatever  extent  it  might  have  exposed  all  parties 
to  censure  and  punishment,  would  have  been  valid. 

The  precise  question  which  we  are  to  answer,  therefore,  is, 
whether,  assuming  that  by  the  Common  Law  the  presence  of  a 
priest  was  essential  to  the  validity  of  a  marriage,  which  invoWes 
that  at  the  marriage  of  a  layman  there  must  have  been  a  third 
person  present,  the  marriage  of  a  clergyman  might  yet  be  effectuallj 
performed  without  the  presence  of  anyone  other  than  himself  and 
the  person  taken  as  his  wife  ? 

We  have  found  it  necessary  to  look  at  the  subject  from  two  prin- 
cipal points  of  view,  in  considering  the  following  quesdons : — 

First ;  whether  the  history  of  the  law  relating  to  the  marriage  of 
the  clergy  points  to  any  and  what  distinction  in  this  respect  between 
the  clergy  and  the  laity,  and  herein  whether  the  clergy  used  at  anj 
time  to  be  married  in  a  different  manner  from  the  laity  ? 

Secondly;  whether  the  history  of  the  laws  requiring  the  presence  of 
a  clergyman  as  proper  for  the  due  celebration  of  a  regular  marriage, 
or  essential  to  the  contracting  of  a  valid  one,  points  to  any  da^ 
incumbent  upon  the  clergyman,  such  as  could,  not  be  discharged 
with  equal  effect  and  propriety  by  one  of  the  contracting  parties? 

The  first  of  these  questions  was  not  much  argued  at  the  Bar. 
It  was  assumed  in  general  terms,  and  scarcely  disputed,  that  tbe 
marriages  of  the  clergy  were  prohibited  in  early  times ;  and  it  was 
even  argued  that  one  effect  of  the  Reformation  may  have  been  to 
give  a  new  privilege  to  the  clergy,  without  imposing  any  restrictioo 
as  to  the  manner  in  which  that  privilege  was  to  be  exercised ;  in 
short,  that  the  previous  law,  when  made,  may  only  have  applied  to 
the  marriages  of  laymen,  and  that  the  marriages  of  the  clergy  maj 
stand  upon  a  distinct  footing. 
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We  have  found  it  necessary  ta  examine  this  part  of  the  argument 
closely,  and  have  arrived  at  conclusions  fdtogether  opposed  to  the 
propositions  thus  put  forward,  and  which  we  ooneeive  to  have  an 
important  bearing  upon  the  main  inquiry. 

In  dealing  with  this  first  question,  it  is  necessaiy  to  refer  to  the 
history  of  the  enforced  celibacy  of  the  clergy,  and  afterwards  more 
particularly  to  the  statutes  by  which,  at  the  period  of  the  Refor- 
mation, this  restraint  was  removed.  It  appears  that  a  distinction 
existed  in  that  respect  between  the  reguUir  and  the  secular  clergy, 
and  that  such  distinction  was  especially  observed  in  this  country. 
The  regular,  unlike  the  secular  clergy,  appear  from  an  eariy 
period  to  have  taken  what  was  called  the  solemn,  as  distinguished 
firom  the  simple,  vow  of  chastity,  accompanied  by  an  eziwess,  not 
merely  a  tacit  or  implied,  profession,  puUioly  made,  and  accom- 
panied by  entering  intp  a  recognised  religious  order,  and  not  merely 
into  a  lawful  ecclesiastical  society. 

With  respect  to  both  classes  of  the  clergy,  the  general  law  of  the 
Western  Church  will  be  found  stated  in  Poihier,  <'Traite  dnContrat 
de  Marriage,"  pt.  3,  c.  2,  art.  5 ;  "  De  I'Empechement  que  forment  les 
Ycenx  'solennels'"  (vol.  6,  p.  47,  of  the  Paris  edition  of  1846,  by 
M.  Bttgnei,  to  which  we  shall  throughout  refer);  and  art.  6, 
<<  De  rEmpeehement  qui  resulte  des  Ordres  Sacres**  (6  PaMery  p.  5 1). 

Ab  to  the  regular  clergy  abroad,  it  appears  that,  before  the  first 
Council  of  Lateran,  held  in  1123,  their  marriages  were  valid;  and 
their  profession  constituted  only  "  impedimentnm  prohibitivum,"  not 
<<  impedimentnm  dirimens." 

The  prohibition  thus  imposed  upon  the  regular  clergy  included 
only  those  who  had  taken  the  solemn  vow  already  mentioned,  and 
entered  into  a  regular  house  of  religion.  A  simple  vow  of  chastity, 
whether  tacit  or  express,  did  not  of  itself  constitute  an  impediment 
(6  Poihier,  p.  50,  s.  6,  Id.  213,  et  seq.). 

With  respect  to  the  regular  clergy,  professed  and  entered  in  a 
house  of  religion  in  England,  their  condition  was,  probably  torn  a 
time  before  the  Conquest  up  to  the  reign  of  Heitry  the  Eighth, 
considered,  for  all  purposes  of  personal  benefit,  as  that  of  civil 
death;  and  their  marriages,  contracted  after  profession,  were,  aceord- 
VOL.  11.  65  L 
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ing  to  the  better  opinion,  absolately  yeid:  Coke  LiL^  73,  b,  Lit. 
pp.  200-2,  and  the  Commentary.  The  dicium  referred  to  in 
1  RoUe*s  AMdgment^  Baron  and  Feme  (D),  eonira^  seems  incor- 
rect. 

As  to  the  seoalar  clergy,  not  entered  or  professed  in  religion,  of 
the  degree  of  bishops,  priests,  deacons  and  snb-deacons,  it  appears  that, 
except  for  a  short  period,  under  the  Code  of  Justinian  (a j>.  529), 
lib.  1,  tit  4,  de  Episeqpes  et  Clerieis,  mitigated  by  the  effect  of  the 
6th  Novel,  c  5,  which  substituted  the  penalty  of  loss  of  Orders  for  that 
of  nullity,  there  was  no  instance  of  any  law,  civil  or  ecdesiastical, 
for  annulling  the  marriages  of  secular  clergy,  before  the  twelfth  cen- 
tury. The  canon  of  the  first  Council  of  Lateran  (aj>.  1123),  con- 
firmed and  more  distinctly  expressed  at  the  second  Council  of  the 
same  name  (aj>.  1133),  was  the  first  which  decreed  the  nullity  of 
marriages  contracted  by  persons  in  Holy  Orders.  How  much  this 
restriction  has  been  treated  as  one  poHHvi  juris  appears  by  St 
Augustine's  question,  and  the  answer  of  Gregory  the  Great,  1  WU- 
Utu^  Concilia^  p.  19»  and  in  the  present  day  by  the  notes  to 
6  Poikier^  by  Bugnet^  pp.  51,  53,  in  which  it  is  stated  that  the 
marriages  of  the  clergy  are,  by  reason  of  the  provisions  of  the  Code 
Civil,  no  longer  subject  to  any  legal  impediment  in  France^ 

With  respect  to  England,  there  exist  proofs  that  the  marriages 
of  the  secular  clergy,  though  considered  objectionable  by  the  higher 
ecclesiastics,  constantly  occurred,  and  were  not  either  void  or  void- 
able there  before  the  latter  part  of  the  twelfth  century.  Numerous 
traces  of  this  subject  are  to  be  found  in  the  Collection  of  the  Ancient 
Laws  and  Institutes  of  England,  published  in  1840,  under  the 
direction  of  the  Record  Commissioners.  The  earliest  is  in  the  Peni- 
tential of  Theodore,  Archbishop  of  Canterbury  (a  j>.  660  to  690X 
where,  in  c.  18,  s.  4  (1  Ancient  Laws,  p.  14),  it  is  laid  down  that 
for  a  married  man,  raised  to  Holy  Orders,  afterwards  to  cohabit 
with  his  wife,  is  adultery,  by  reason  of  the  notion,  elsewhere  ex- 
pressly put  forward,  that  the  Church  is  his  Spiritual  Spouse.  To 
the  same  effect  b  the  fragment  of  the  same  prelate,  at  p.  74,  where 
it  is  said  oC  such  a  case,  '<  undo  et  de  carnali  fit  spirituals  oonna- 
'*  bium.     Oportet  eos  nee  dimittere  uxores  et  quasi  non  habeant  sic 
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and  deacons  marrying  whilst  in  Holy  Orders :  "  Presbyter  vel  dia-  ^^ 

"  conns  si  nxorem  eztraneam  dozerit  in  conscientia  popnli,  depo-  beamish. 
"  natnr.  Si  vero  adalteriam  "  (explained  by  the  preceding  section 
to  mean,  by  reason  of  his  being  married  to  the  Church)  ''  perpetra- 
'*  vent  cum  ilia,  et  in  conscientia  populi  devenit,  projiciatur  extra 
<(  ecclesiam  et  posniteat  inter  Laicos  quamdiu  vixerit."  It  is  clear 
that  this  passage  relates  to  actual,  not  qwisi  wives,  because  the  con- 
text refers  to  the  wives  of  those  who  were  raised  to  Orders  after 
being  married,  and  makes  a  distinct  provision  for  the  case  of  forni- 
cation with  a  woman  not  the  priest's  wife,  and  that  of  adultery  with 
the  wife  of  another. 

To  the  same  effect  is  the  Penitential  of  Ecgbert,  Archbishop  of 
Tork,  A.D.  735  to  736 :  "  Si  presbyter  vel  diaconus  uxorem  duxerit 
^'  perdant  Ordinem  suum ;  et  si  postea  fomicati  fnerint  non  solum 
*'  ordine  priventur  sed  etiam  septem  annos  jejunent  juxta  senten- 
'^tiam  Episcopi.'^ 

To  the  same  effect  is  a  document  of  the  tenth  century,  called 
Institutes  of  Polity,  Civil  and  Ecclesiastical,  to  be  found  in  2  Andemi 
Laws^  p.  335,  c.  22 ;  which  recites,  as  the  doctrine  of  the  previous 
Councils,  that  "it  was  right  if  a  Minister  of  the  Altar,  that-is,  a 
'^  bishop,  or  a  Mass  priest,  or  a  deacon,  married,  that  he  forfeited 
**his  Order  for  ever,  and  should  be  excommunicated,  unless  he 

'*  should  repent,  and  the  more  deeply  atone A  priest's 

''  wife  is  nothing  but  a  snare  of  the  Devil ;  and  he  who  is  ensnared 
^*  thereby  on  to  his  end,  he  will  be  seized  fast  by.  the  Devil,  and  he 
«<  also  must  pass  afterwards  into  the  hands  of  the  fiends,  and  totally 
"perish,"  &c. 

The  same  is  laid  down  in  JElfric's  Canons,  of  about  the  date 
A.D.  1052  (Wilkins*  Anglo-Saxon  LatM^  p.  154 ;  2  Ancient  LawSj 
p.  345),  which  state  the  penalty  to  be  forfeiture  of  Orders. 

The  Anglo-Saxon  clergy,  however,  were  far  from  being  of  one 
mind  upon  this  subject.  The  law  of  the  Northumbrian  priests 
(stated  by  Pothier  to  be  of  the  tenth  century)  takes  quite  a  different 
view.     It  provides,   section  36,  "If  a  priest  forsake  a  woman 
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(ewenan)y  and  take  another,  let  him  be  ezcommDiiicated."  The 
word  here  translated  "  woman"  is  neither  the  word  applied  to  a 
wife  in  the  same  law,  canon  64  (''  tswe ''),  nor  that  applied  to  a  con- 
cubine ('*  cyfese "),  in  other  laws  of  the  same  period.  It  may, 
according  to  the  Dictionary,  be  translated  either  wife,  woman  or 
harlot. 

These  ecclesiastical  documents  only  refer  to  penance  and  depriTA- 
tion,  not  nullity,  which  indeed  they  could  not  impose. 

In  the  laws  of  the  Kings,  during  the  same  period,  we  find  no 
direct  mention  of  the  subject  of  marriage  of  the  clergy  whilst  in 
Orders,  though  there  are  several  in  which  the  duty  of  chastity  is 
inculcated. 

The  first  is  the  law  of  King  Edmund  (who  reigned  a J>*,  940  to 
A.D.  946),  Ecclesiastical  Division,  No.  1  (2  Ancient  LawMj  p.  245). 
The  canons  called  of  Edgar  (who  reigned  a.d.  969  to  975),  if  they 
can  properly  be  classed  as  laws,  provide  specially  for  the  case  of  a 
married  person  raised  to  Orders  (canons  17»  2  Ancient  Lawif 
p.  271) ;  and  as  to  the  rest,  canon  60  enjoins,  *'  That  no  priest  love 
*'  over  much  the  presence  of  women,  but  love  his  lawful  spouse,  that 
**  is,  his  Church."  Tl^e  next  is  the  law  of  Ethelred,  who  reigned 
A.D.  978  to  1016,  c.  5,  No.  9  (1  Ancient  Laws,  p.  307).  The  last 
is  the  law  of  King  Canute  (who  reigned  a.d.  1017  to  1036),  Ecde- 
siastical  Division,  No.  6. 

All  these  laws  enjoin  chastity,  but  under  sanctions  not  involving 
nullity  of  marriage. 

It  seems,  therefore,  that  before  the  Conquest  there  was  no  law, 
either  civil  or  ecclesiastical,  in  this  country,  making  Orders  impedu 
mentum  dirimem.  Dr.  Lingard  states  (compare  1  Anglo-Saxon 
Churchy  p.  176 ;  2  Id^  p.  252,  et  seq.\  that,  at  the  end  of  the  Anglo- 
Saxon  period,  "  the  married  priests  at  length  became  sufficiepUy 
numerous  to  bid  defiance  to  the  laws  of  both  the  Church  and  State." 
He  expresses  an  opinion  that  such  marriages  first  began  in  the 
latter,  part  of  the  ninth,  or  even  as  late  as  the  tenth  centuiy; 
and  he  states  that,  for  three  centuries  after  the  mission  of  St 
Augustine,  there  is  no  mention  of  a  married  priest  in  any  written 
document    The  inference,  however,  seems  hardly  reconcileable  with 


COMMON  LAW  REPORTS. 


617 


the  articnlate  recognition  of  the  fact  of  ttie  marriage  of  ^  priests,  and 
their  other  intercourse  with  women,  in  the  Penitential  of  Tkeodor€f 
who  wrote  less  than  a  century  after  Augustine.  And  Mr.  Kemble^  in 
his  Bi$iory  of  the  Anglo'Saxans^  vol.  2,  pp.  439,  447,  refers  to  many 
instances  in  which  the  priests  are  spoken  of ;  and  other  traces  of 
their  marriages  oocur  in  ancient  documents,  as  affording  an  <'  almost 
'*  unbroken  chain  of  evidence  to  show  that,  in  spite  of  the  ezhorta- 
"  tions  of  the  bishops  and  the  legislation  of  the  "Witan,  those  at  least 
''  of  the  clergy  who  were  not  bound  to  a  Cosnobitical  Order  did 
*'  contract  marrii^,  and  openly  rear  the  families  which  were  its 
"issue.'' 

Dr.  Lingard  further  states  (History  of  Anglo-Saxon  Church, 
ToL  2,  p.  264,  note  1),  that  '*  married  priests  were,  strictly  speak* 
"  ing,  those  who  had  been  married  before  ordination.  After  ordi- 
^  nation  they  were  more  loosely  said  to  marry— 40|^ii,  to  take 
*'  wives-^when  the  parties  lived  together  by  mutual  agreement  only ; 
"  for  there  existed  no  legal  form  by  which  they  could  be  married." 
This  statement  can,  howcTer,  amount  to  nothing  more  than  that  by 
the  Church  their  marriages  were  considered  objectionable,  though 
not  Toid,  and  that  there  was  no  ceremony  provided  other  than  that 
by  which  laymen  could  be  married.  The  priests  who,  as  a  rule^ 
held  out  against  the  bishops,  and  persisted  in  marrying  and  in  living 
with  their  wives,  could  have  felt  little  difficulty  in  performing  the 
marriage  ceremony  for  one  another. 

This  state  of  things  appears  to  have  continued  long  after  the 
Conquest,  and  after  the  charter  of  William  had  separated  ecclesias- 
tical causes  from  civil,  and  in  the  amplest  manner  transferred  the 
former  to  the  jurisdiction  of  the  bishops  ;  and,  indeed,  until  late  in 
the  twelfth  century,  long  after  the  second  Council  of  Lateran. 

The  Constitution  of  Lanfranc,  in  1076,  on^y  enforced  the  former 
law.  It  allowed  priests  already  married,  in  certain  cases,  to  retain 
their  wives,  and  forbade,  for  the  future,  the  ordination  of  married 
persons:  ''Decretum  est  ut  nullus  canonicus  uzorem  habeat. 
^  Sacerdotes  vel  in  Castellis  vel  in  vicis  habitantes  habentes  uxores 
'*  non  cogantipr  ut  dimittant ;  non  habentes  interdicantur  ut  habeant, 
*^  et  deinceps  caveant  episcopi  ut  sacerdotes  vel  diaeonos  non  pre- 
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"  sumant  ordinare,  nisi  prias  profiteantnr  at  uxores  non  habeant" 
(1  FFt'MtW  Concilia,  p.  367). 

At  many  sabseqaent  Councils  before  the  year  1175,  the  language 
held  is  uniform,  that  the  consequence  of  a  priest  marrying  was 
simply  forfeiture  of  his  orders ;  for  instance  the  Council  of  London, 
A.D.  1126,  s.  13  (1  Wilkitu'  Concilia,  p.  408);  and  that  of  West- 
minster,  a.d.  1127,  s.  5  {Ibid,  p.  410).  The  language  of  this 
Council  indicates  that  wives  of  priests  were  regarded  less  unfavour- 
ably than  their  concubines :  "  Quodsi  concubinis  (quod  abeit)  vel 
conjugibus  adhaBserint,"  &c.  The  same  can  hardly  be  said  of  that  of 
Westminster,  aj>.  1173  (Ibid,  p.  474)i  IIL  '<  Clerici  focarias  non 
'*  habeant. — ^lY.  Conjugati  ecclesias  non  habeant  seu  eccledastiea 
**  beneficia."  From  about  this  period  the  change  in  the  law  may, 
we  think,  be  dated. 

During  the  early  part  of  the  twelfth  century  an  occnrrenoe  took 
place  which  shows  the  then  existing  state  of  things  in  so  singolar 
a  light  that  we  cannot  forbear  from  calling  attention  to  it.  The 
bishops,  on  two  occasions  in  the  reign  of  Henry  the  First,  applied  to 
that  monarch  to  punish  the  marriages  of  the  clergy  with  the  secular 
arm.  Upon  the  first,  when  the  King  required  concessions  from  tiie 
Holy  See,  they  were  successful ;  to  cite  the  margin  of  the  account 
in  Sir  Henry  Spelman^t  Codex  (at  the  end  of  Wilkins*  Anglo- 
Saxon  Laws,  p.  300) — *'  Sacerdotes  acrius  luunt  conjngia  sua." 
Upon  the  second  occasion  (a.  d.  1129),  six  years  after  the  first 
Council  of  Lateran,  the  result  was  altogether  different,  as  appeare 
from  Slpelman*s  Codex,  p.  309,  referring  to  the  Chroniclers.  **  Anno 
*<  1129,  Regis  29,  Rex  ad  Calend.  Aug.  magnum  Concilium  Londini 
"tenuit  de  Uxoribus  Sacerdotum  prohibendis  praosentesque  ambo 
*'  Episcopi  cum  Suffrageneis  suis,  Justitiam  de  eorundem  TJxoribos 
"(focarias  vocat  Parisiensis)  Regi  conoesserunt.  Impmdentia  at 
**  calumpniabant,  Gulielmi  Archiep.  Cantuarise,  sed  aliis  omnibus 
"Episcopis  consentientibus.  Rex  autem  accepta  a  Sacerdotibus 
*'  nummorum  mole,  Uxores  eis  permisit  denuo,  et  illnsa  hoc  com- 
"mento  Episcoporum  constitutione,  ipsi  in  Indibrium  transiere." 
In  1  Wilkins*  Concilia,  p.  411,  the  same  occurrence  is  related, 
without  mention  of  the  fine,   and  the  account  concludes  thus: 
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"Rex  eis  omnibus  dedit  Domum  redeundi  Licentiam  adeoqae 
^'Domain  reversi  sunt,  nee  uUam  Vim  habuerunt  omnia  ilia 
"Decreta.  Cuncti  retinuerunt  suas  Uzores  Regis  Tenia  sicut 
"ante  fuerant.'' 

In  the  year  1175  a  change  is  distinctly  observable;  for  at  the 
Council  of  London  in  that  year  (1  Wilhini  Concilia^  p.  466), 
reference  is  made  to  a  decretal  of  Alexander  the  Third,  who  was 
Pope  in  the  time  of  Henry  the  Second,  and  the  avenger  of  A'Becket. 
After  providing  for  the  case  of  the  inferior  orders  of  the  clergy,  it 
proceeds,  "  qui  autem  in  Subdiaconatu  vel  supra  ad  Matrimonia 
convolaverint  Mulieres  etiam  invitas  et  renitentes  relinquant." 

The  constitution  of  Richard  Wethershed,  Archbishop  of  Canter- 
bury (a.  d.  1229  to  1231),  Lyndwood^s  Provineiale,  p.  118,  follows 
the  terms  of  the  decretal  of  Alexander  the  Third.  These  constitutions 
could  not  of  themselves  make  law,  but  they  may  serve  to  indicate 
the  date  at  which  the  discipline  of  the  Council  of  Lateran  was  first 
introduced. 

Up  to  nearly  the  end  of  the  twelfth  century,  therefore,  it  seems 
that  Orders  did  not  constitute  impedimenium  dirimensy  but  from 
that  time  forward  until  the  sixteenth  century  they  did,  not  abso- 
lutely, but  subject  to  the  condition  that  the  marriage  was  valid  unless 
annulled  by  divorce  in  the  Court  Christian  during  the  lifetime  of  the 
parties.  This  point  was  more  than  once  decided  by  the  Courts  of 
Common  Law  in  cases  referred  to  by  Lord  Coke  in  the  margin  of 
Coke  upon  LiUleton^  136  a,  where,  after  speaking  of  the  four  orders 
of  friars,  monks,  canons,  and  nuns,  he  says,  "For  all  these  are 
"  regular  and  votaries,  and  are  dead  persons  in  law ;  but  so  are  not 
"  the  secular  persons,  as  prebends,  parsons,  vicars,  &c. ;  and  there* 
"  fore  it  is  holden  in  our  books,  that  if  a  secular  priest  taketh  a 
"wife,  and  hath  issue,  and  dieth,  the  issue  is  lawful,  and  shall 
**  inherit  as  heir  to  his  father,  &c^  for  (as  it  was  then  holden*) 
"  the  marriage  was  not  void,  but  voidable  by  divorce,  and  after  the 
"death  of  either  party  no  divorce  can  be  had.  But  if  a  man 
"  mairieth  a  nun,  or  a  monk  marrieth,  theur  marriages  were  holden 
"  void,  and  the  issues  bastards,  because  (as  it  was  then  holden)  the 

^  Tear  l^k,  21  H.  7,  M,  39  b,  in  point* 
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*'  marriage  waa  utterly  void,  for  that  the  nun  and  the  monk  were 
«  dead  persons  in  the  law.'' 

Sach  was  the  law  up  to  the  passing  of  the  31  Hetu  8,  c.  14 ;  for 
the  1  Hen,  7,  c.  4,  does  not  mention,  and  if  it  included  did  not  annul, 
marriages,  but  only  gave  the  Ecclesiasticai  Courts  power  to  pmiiah 
by  imprisonment  clerks  guilty  of  **  adultery,  fornication,  incest,  or 
any  other  fleshly  incontinency.*' 

The  81  Hen.  8,  c  14,  was  the  Act  *' abolishing  diversity  is 
opinions."  And  among  other  questions  therein  resolved  waa, 
'*  whether  priests,  that  is  to  say,  men  dedicate  to  Gk>d  by  priest- 
hood, may  marry  or  no."  This  question  it  answered  in  the  negativeb 
The  second  section  made  the  marriage  of  a  priest  felony,  withoot 
benefit  of  clergy,  both  in  the  man  and  woman.  The  fourth 
section  enacted  that  such  marriages  ^  shall  be  utterly  void  and  of 
none  effect,"  and  that  the  proper  ordinaries  ''  shall  from  time  to 
'*time  make  separation  and  divorces  of  the  said  mailriages  snd 
*'  contracts."  Subsequent  sections  imposed  minor  punishments  upon 
concubinage,  and  subjected  the  wife  in  the  one  case,  and  the  conen- 
bine  in  the  other,  to  the  same  penalties  as  the  priest.  It  is  observable 
that  this  statute  related  to  priests,  and  not  to  those  lesser  orden  of 
clergy*  which  were  indnded  in  the  general  prohibition,  and  that  it 
pointedly  recognised  the  difference  between  the  wife  and  the  c<m- 
eubine  of  a  priest,  clearly  pointing,  in  the  ease  of  the  former,  to 
actual  marriage. 

The  Act  of  31  Hen.  6,  c.  14,  was  amended  in  the  foUowing  yeir 
(1540)  by  the  32  Hen,  8,  c  10,  an  Act  *'  for  moderation  of  Inconti- 
nence by  Priests,"  by  which  the  penalty  of  death  was  taken  awaj, 
and  minor  pains  were  substituted. 

Thus  matters  stood  until  the  passing,  in  the  year  1548»  of  the 
Act  of  2  &  3  Edw,  6,  c.  21,  ^  An  Act  to  take  away  all  PositiTe 
"  Laws  against  the  Marriage  of  Priests,"  the  recital  of  which  is 
material : — ^  Although  it  were  not  only  better  for  the  estimation 
''of  priests,  and  other  ministers  of  the  Church  of  Gh)d,  to  lire 
"  chaste,  sole  and  separate  from  the  company  of  women,  and  the 
'*  bond  of  marriage,  but  also  thereby  they  might  the  better  intend  to 

*  Set  for  the  piobaUe  reason,  Lgnd.  118,  n.  (i*). 
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**  the  administration  of  the  Gospel,  and  be  less  intricated  and  trou- 

"bled  with  the  charge  of  household,  being  free  and  unburdened 

**  from  the  care  and  cost  of  finding  wife  and  children,  and  that  it 

'*  were  most  to  be  wished  that  they  would  willingly  and  of  their- 

*'  selves  endeavour  themselves  to  a  perpetual  chastity  and  abstinence 

*'  from  the  use  of  women ;  yet,  forasmuch  as  the  contrary  hath  rather 

^^  been  seen,  and  such  uncleanness  of  living,  and  other  great  incon- 

*'  veniences  not  meet  to  be  rehearsed,  have  followed  of  compelled 

*'  chastity,  and  of  such  laws  as  have  prohibited  those  (such  persons) 

•<  the  godly  use  of  marriage,  it  were  better,  and  rather  to  be  suffered 

^  in  the  Commonwealth,  that  those  which  could  not  contain  should, 

**  after  the  counsel  of  Scripture,  live  in  holy  marriage,  than  feignedly 

"  abuse,  with  worse  enormity,  outward  chastity  or  single  life.".    The 

statute  goes  on  tp  enact  that  every  law  and  laws  positive,  canons, 

constitutions  and  ordinances  heretofore  made  by  authority  of  man 

only,  which  do  prohibit  or  forbid  marriage  to  any  ecclesiastical  or 

spiritual  person  which,  by  God's  law,  may  lawfully  many,  in  all  and 

every  article,  branch  and  sentence,  concerning  only  the  prohibition 

for  the  marriage  of  the  person  aforesaid,  shall  be  utterly  void,  and 

of  none  effect ;  and  that  all  manner  of  forfeitures,  &c.,  ''  concerning 

"  the  prohibition  for  the  marriage  of  the  persons  aforesaid  be  of  none 

'^effect,  as  well  concerning  marriages  heretofore  made  by  any  of 

'^  the  ecclesiastical  or  spiritual  persons  aforesaid,  as  also  such  which 

'*  hereafter  shall  be  duly  and  lawfully  had,   celebrate  and  made 

"betwixt  the  persons  which,  by  the  laws  of  God,  may  lawfully 

"marry." 

Then  follows  a  proviso  showing  the  anxiety  of  the  Legislature 

that  the  marriages  of  the  clergy  should  be  subject  to  the  same  rules, 

and  contracted  with  the  same  ceremonial,  as  those  of  the  laity : — 

*'  Provided  that  this  Act,  or  anything  therein  contained,  shall  not 

"  extend  to  give  any  liberty  to  any  person  to  marry,  without  asking 

**in  the  church,  or  without  any  ceremony  being  appointed  by  the 

"  order  prescribed  and  set  forth  in  this  book,  entitled    '  The  Book 

*' of  Common  Prayer  and  Administration  of  the  Sacraments,*  &c*, 

"anything  above-mentioned  to  the  contrary  in  anywise  notwith- 

**  standing." 

VOL.   11.  66  L 
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Doubts  appear  to  have  arisen  upon  that  statute,  wheiher  it  msde 
the  children  legitimate ;  and,  to  remove  these  doubts,  the  5  &  6 
Edw,  6,  c.  12,  enacted  that  such  marriages  should  be  valid  to  all 
intents  and  purposes,  the  children  legitimate,  and  the  husbands  and 
wives  entitled  to  estates  by  the  courte^  and  dower;  with  a  proviso 
(section  3)  : — **  Provided  always,  that  this  Act,  nor  anything 
'*  therein  contained,  shall  extend  to  give  liberty  to  any  person  to 
"  marry  without  asking  in  the  church,  or  without  the  oeremooies 
'*  according  to  the  Book  of  Common  Prayer  and  Administration  of 
"  the  Sacraments,  nor  shall  make  any  such  matrimony  already  made, 
*'  or  hereafter  to  be  made,  good,  which  are  prohibited  by  the  law  of 
*'  God,  for  any  other  cause." 

These  statutes  oiEdw*  6  were  repealed  in  1553  by  the  statute  of 
1  Mary^  s.  2,  c  2,  and  were  revived  by  its  repeal  in  1603,  by  the 
Act  of  1  Jae.,  c.  25. 

During  the  reign  of  Elizabeth,  the  liberty  of  marriage  of  the 
clergy  appears  to  have  rested  upon  the  32nd  Article  of  the  Thirty- 
nine  passed  in  Convocation,  and  confirmed  1562,  and,  as  to  part,* 
recognised  by  Parliament  in  13  Eliz^  c  12«  s.  5,  which  required 
subscription  and  assent  thereto ;  '*  Bishops,  priests  and  deacons  are 
"  not  commanded  by  God's  law  either  to  vow  the  estate  of  single 
"  life,  or  to  abstain  from  marriage ;  therefore,  it  is  lawful  for  them, 
''  as  for  all  other  Christian  men,  to  marry  at  their  own  discretion,  as 
"  they  shall  judge  the  same  to  serve  better  to  godliness.'* 

This  inquiry  into  the  history  of  the  law  relating  to  the  marriage 
of  the  clergy  has  led  us  to  the  conclusion  that  there  is  nothing  either 
in  the  Common  or  Statute  Law  which  points  to  any  distinction 
between  the  clergy  and  the  laity,  in  respect  of  any  superior  facility 
given  to  the  former  as  to  their  own  marriages,  or  the  mode  of  cele- 
brating them.  There  was  no  provision  for  their  marriage,  at  the 
Common  Law,  distinct  or  different  from  that  applicable  to  laymen. 
Nor  was  it  likely  that  there  should  be,  seeing  that  their  marrying 
was  considered  by  the  higher  ecclesiastics  to  be  objectionable;  as, 
indeed,  the  recital  of  the  2  &  3  Edw,  6  shows  that  it  continued  to 
iie  looked  upon  by  many  until  the  dawn  of  the  Reformatio ;  aod 

*  See  1  Hallam'a  EngUnd,  4th  ed.,  p.  188. 
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H.  o/Lordt. 
state  of  things  is  founded,  expressly  put  the  clergy  into  the  same 

condition  in  this  respect  ''  as  other  Christian  men ; "  the  statutes, 
moreover,  with  a  proviso  for  such  marriage  taking^  place  after  the 
usual  notice,  and  with  the  established  ceremony,  to  which  the  clergy, 
above  all,  were  in  duty  bound  to  conform. 

To  this  must  be  added  that,  with  the  exception  of  the  present 
case,  and  of  the  two  unreported  cases  which  were  mentioned  in 
argument,  viz.,  Goole  v.  Hudson^  in  the  Court  of  Arches,  1733, 
and  Hoimeg  v.  HolmeSf  in  1814  to  1818,  in  the  Consistorial  Court 
of  Dublin,  we  have  not  been  able  to  find  an  authentic  account  of 
any  instance,  nor,  except  what  has  been  already  mentioned,  a  sug- 
gestion of  any  instance  of  a  clergyman  having  at  any  time  married 
himself.  This  seems  the  proper  place  at  which  to  notice  those  two 
cases.  Goole  v.  Hudson  appears  to  have  been  a  suit  instituted  in 
the  Arches  Court  by  a  clergyman  over  fifty,  and  a  widower,  against 
the  daughter  of  one  of  his  parishioners,  a  young  woman  under  age, 
whom  he  had  induced,  on  the  10th  of  June  1731,  in  the  house  of 
her  mother,  during  her  temporary  absence  from  home,  to  go  through 
with  him,  whilst  they  were  alone,  a  form  of  marriage,  by  their  say- 
ing that  they  took  one  another  for  man  and  wife,  according  to  the 
formula  in  the  marriage  service ;  *'  I,  N,  take  thee,  M.,''  &c.,  and  *'  I, 
M,  take  thee,  N,**  &o. ;  and  by  the  giving  of  a  ring,  with  the  words 
"  with  this  ring  I  thee  wed,"  &c.  The  other  parts  of  the  service 
were  omitted.  The  libel  also  stated  a  promise  to  marry,  independ- 
ent of  this  ceremony,  and  referred  in  proof  thereof  to  certain  letters, 
of  which  no  copies  are  forthcoming.  There  had  been  no  cohabita- 
tion ;  and  the  prayer  was,  that  a  subsequent  marriage  contracted  by 
her,  on  the  29th  of  July  1731,  tit  facie  Ecelesia,  with  one  Boyce, 
should  be  declared  void ;  that  the  proponent  and  respondent  should 
be  declared  man  and  wife,  and  that  she  should  be  compelled  to 
solemnise  matrimony  with  him,yii«la/ifrt!f  e«t^eit<taiii.  The  answer 
of  the  respondent  admitted  that  the  alleged  ceremony  had  taken 
plaee,  but  stated  that  it  was  in  jest,  and  without  any  intention  of 
contracting  marriage.    She  admitted  the  letters,  and  that  she  sub- 
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scribed  them  as  his  '*  spouse/'  but  at  his  request.  The  evidence  is 
not  before  us,  but  only  the  interrogatories. 

The  decree  pronounced  that  the  parties  ''  did  enter  into  and  oele- 
<'brate  between  themselves,  on  the  10th  of  June  1731,  a  pure  and 
'*  lawful  matrimonial  contract,  by  words  in  the  present  tense  efiec- 
*'  tual/'  &c. ;  and  went  on  to  pronounce  for  the  validity  of  the  ^  matri- 
monial contract  and  espousals,  so  entered  into  and  contracted,"  and 
pronounced  them  to  be  husband  and  wife,  and  pronounced  and 
declared  the  marriage  with  Boyce  to  be  null,  and  that  the  respond- 
ent ought  to  be  compelled  by  law  to  solemnise  a  true,  pure  and 
lawful  marriage,  in  the  face  of  the  Church,  with  the  proponent,  and 
admonished  her  so  to  do. 

In  explanation  of  this  decree,  pronouncing  the  parties  to  be  man 
and  wife,  we  may  remark  that,  in  this  respect,  it  is  substantially  the 
same  as  that  in  the  Case  of  Cecilia  de  PortynUm^  in  the  fourteenth 
century,  cited  by  Lord  Lyndhurst  (10  C/.  (^  Fin.  p.  841),  which  his 
Lordship  used  as  illustrating  the  proposition  that  such  a  contract  or 
espousal  was  considered  as  irrevocable,  and  as  verum  mairimomiam, 
for  many  purposes,  by  the  Court  Christian ;  although  he  went  on 
to  argue  that,  for  other  purposes  affecting  civil  rights,  it  was  not 
operative  before  it  was  celebrated  in  facie  JSeelesuBi  and  thus  Lord 
Lyndhurst  accounted  for  the  decree,  after  pronouncing  the  parties 
to  be  man  and  wife,  going  on  to  enjoin  a  solemnisatioa  of  the  mar- 
Tiage  in  the  face  of  the  Church. 

No  such  case  could  have  occurred  in  England  after  1754,  the 
date  of  Lord  Hardwicke's  Act;  but  in  L^land  it  could,  until  1818, 
when  suits  for  compelling  the  performance  of  a  marriage  ceremony, 
and  celebration  of  marriage  in  facie  EeeleiUB^  were  first  put  an  end 
to  there. 

The  case  of  Holmes  v.  Holmes,  in  the  Consistorial  Court  in 
Dublin,  first  came  before  it  in  1814,  in  the  form  of  a  suit  by 
the  woman  for  the  restitution  of  conjugal  rights.  In  that  suit, 
the  present  question  could  not  have  arisen  upon  the  proceedings, 
because,  as  amended,  they  stated  a  marriage  generally,  according  to 
the  rites  of  the  Church,  but  did  not  state  any  celebration  of  the 
marriage  by  the  respondent  as  a  clergyman  in  Holy  Ordens.      That 
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suit  was  dismissed  without  prejudice,  and  without  costs.  A  suit  was 
then  instituted  by  the  woman,  similar  to  that  in  GooU  v.  Hudson ; 
and  the  further  amended  allegation  of  the  promovent  stated  that  the 
impugnant  being  a  clergyman  in  Holy  Orders,  a  ceremony  of  mar- 
riage was  celebrated  between  them  on  the  11th  of  April  1811,  in 
the  same  manner  as  that  which  appears  by  the  special  verdict  to 
have  been  performed  in  the  present  case,  except  that  no  ring  was 
used.  In  that  case,  there  was  cohabitation  before  and  after  the 
alleged  marriage  contract.  The  respondent  denied  that  he  ever 
promised  or  intended  to  marry  the  promovent ;  but  admitted  that, 
being  in  her  power,  and  moved  by  her  importunity  and  threats,  and 
in  order  to  avoid  exposure,  he  had,  on  the  occasion  alleged,  read 
portions  of  the  marriage  service,  but  not  the  entire  thereof,  and  not 
as  a  celebration  of  his  marriage,  but  in  order  that  she  might  obtain 
a  more  solemn  promise  or  contract  than  she  thought  she  otherwise 
could ;  and  that  he  did  not  intend  it  to  be  binding  on  him  as  a  legal 
ceremony,  or  as  a  legal  or  sufficient  contract.  The  alleged  cere- 
mony of  marriage  was  proved  by  one  witness,  who  was  present ; 
and  her  evidence  was  confirmed  by  that  of  another  witness,  whom 
the  defendant  had  sent  for  the  prayer-book.  These  seem  to  be  the 
material  facts. 

The  decree  pronounced  that  the  parties  did,  on  the  11th  of  April 
1811,  make  a  valid  matrimonial  contract,  and  take  one  another, /y«r 
verba  de  prtesenii^  as  man  and  wife ;  and  it  ordered  that  a  lawful 
marriage  should  be  celebrated  in  the  face  of  the  Church,  by  a  priest 
in  Holy  Orders  of  the  Church,  according  to  the  rites,  ceremonies  and 
canons  thereof;  and  enjoined  both  parties  to  enter  into  and  cause 
the  said  marriage  to  be  solemnised  in  facie  Eecheic^ 

We  have  no  account  of  the  argument,  or  of  the  judgment  of  the 
Court,  in  either  of  these  cases;  and  we  cannot  tell  upon  what 
grounds  the  decrees  respectively  proceeded.  The  same  decrees 
would  have  been  made  if  the  husbands  had  been  laymen.  Whether 
the  Court  considered  the  fact  of  their  being  in  Orders,  and  intended 
to  decide  that  it  made  no  difference  in  the  effect  of  what  had  been 
done,  or  whether  the  matter  passed  sub  sileniio^  we  cannot  tell,  and 
have  no  means  of  ascertaining. 
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We  cannot,  therefore,  treat  these  oases  as  of  any  binding  aathor- 
ity.  All  that  can  be  said  of  them  is  that,  except  the  present  csm, 
they  are  the  only  authentic  instances,  within  our  knowledge,  in 
which  such  a  course  was  adopted ;  and  that  what  was  done  in  those 
cases  does  not  appear  to  have  been  treated  as  constituting  a  complete 
marriage.  t 

It  has,  however,  been  argued  that  the  course  pursued,  though 
admitted  and  proved  to  be  eccentric,  does  not  transgress  the  bounds 
of  irregularity ;  and  it  was  endeavoured  to  sustain  that  proposition, 
by  taking  the  usual  ceremony  of  marriage  to  pieces,  and  showing 
that  each  of  its  parts  in  succession  might  be  dispensed  with  as  unne- 
cessary, except  the  presence  in  fact  of  a  clerk  in  Holy  Orders;  which 
presence,  in  tlus  case,  literally  there  was,  for  the  intended  husband 
was  a  clergyman,  and  was  present. 

This  brings  us  to  the  second  proposed  head  of  inquiry ;  namely, 
into  the  history  of  the  law  requiring  the  presence  of  a  clergymsn  as 
proper  or  necessary  at  the  celebration  of  a  marriage,  for  the  pnr- 
pose  of  ascertaining  the  character  of  his  functions,  in  order  that  we 
may  thus  be  in  a  condition  to  determine  whether  they  can  properly 
or  effectually  be  discharged  by  one  of  the  contracting  parties. 

This  inquiry  again  divides  itself  into  three  branches :  in  respect 
of,  first,  the  religious  character  of  the  ceremony ;  second,  the  noto- 
riety and  proof  of  marriage;  and,  third,  the  prevention  of  such 
marriages  as  are  forbidden  by  law. 

First :  is  the  clergyman  required  to  be  present  only  as  an  eccle- 
siastical entity  representing  the  Church,  for  the  purpose  of  giving  i 
religious  character  to  the  ceremony,  and  of  invoking,  by  ordained 
lips,  the  blessing  of  Heaven  upon  the  union ;  and  is  this  all  that  he 
has  to  do?  Because,  if  so,  all  this  is  supplied  by  the  fact  of  one 
of  the  two  contracting  parties  being  ordained.  If  these  are  aD  the 
uses  of  the  officiating  clergyman,  it  is  in  vain  to  argue  that  a  man 
cannot  invoke  a  blessing  upon  his  own  marriage,  in  the  form  and 
substance  of  the  nuptial  benediction,  as  used  from  the  earliest  times. 
It  seems  inconceivable  that  such  or  any  benediction  can  emanate,  in 
any  respect,  from,  though  in  terms  it  need  not  include,  the  human 
being  who  pronounces  it ;  or  that  a  blessing  is  anything  more  than 
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a  prayer  to  The  Almighty  that  He  will  Tonchsafe  to  bless  those  who        1861. 
are  its  object.    If  such  be  the  office  of  the  clergyman,  it  is  in  vain     ^1-^^ 
to  say  that  marriage  was  formerly  in  this  country,  as  now  in  the     ^^-^^'i*^ 
Church  of  Rome»  considered  as  a  Sacrament ;  and  that  a  person     beamish. 
could  not  administer  it  to  himself;  or  to  cite  authorities  to  show 
that, 'in  the  opinion  of  theologianSi  a  man  cannot  administer  one 
Sacrament,  that  of  Baptism,  to  himself.    The  contrary  is  established 
and  enjoined  as  to  the  Sacrament  of  The  Lord's  Supper.    The  con- 
trary is  maintained  by  a  host  of  authorities  as  to  marriage  itself, 
when  considered  as  a  Sacrament. 

The  next  view  which  has  been  suggested  is,  that  the  law  requir- 
ing the  presence  of  a  clergyman  as  essential  is  not  sufficiently  ex- 
plained by  the  desire  to  introduce  a  religious  element  alone,  and  that 
it  was  intended  that  he  should  be  present  as  a  trustworthy  witness 
to  the  contract,  who  might  be  able  to  form  a  judgment  whether  the 
parties  take  one  another,  freely  and  entirely,  for  man  and  wife,  and 
to  bear  witness  thereafter  to  the  fact.  If  that  view  be  adopted,  a 
strong  reason  will  suggest  itself  why  the  clergyman  who  marries 
the  parties  ought  to  be  a  third  person ;  because  the  ceremony  of  a 
clergyman  being  present  at  his  own  marriage  is  not,  in  point  of 
notoriety  and  the  preservation  of  evidence,  the  same  as,  nor  equi- 
valent to,  that  which  the  law,  in  this  view  of  it,  would  require,  as 
generally  necessary  to  the  validity  of  a  marriage ;  namely,  the 
presence  of  a  clergyman  as  a  witness  thereto. 

The  remaining  view  of  the  office  of  the  clergyman  suggests  the 
inquiry  whether  he  has,  indeed,  but  a  passive  part  in  the  ceremony ; 
so  that,  although  his  presence  is  necessary  as  a  witness,  yet  that, 
being  present,  h^  cannot  prevent  the  parties  from  marrying  one 
another,  whatever  may  be  the  impiety  or  illegality  of  the  proceeding; 
or  whether,  on  the  contrary,  he  really  has  an  active  duty  or  choice 
ii)  this  matter  ?  Whether  he  may  not  require  the  proper  steps  to  be 
taken  to  make  the  marriage  regular,  before  he  allows  of  its  celebra* 
tion  ?  Whether,  if  a  probable  objection  were  urged  to  the  marriage, 
and  sufficient  security  given,  he  could  effectually  postpone  it? 
Whether,  if  he  knew  of  a  **  just  impediment  why  the  parties  should 
not  be  joined  together  in  holy  matrimony  " — such  an  impediment 
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as  before  Lord  Lyndhurst's  Act  (5  &  6  W.  4,  c.  64)  would  have 
left  the  marriage  valid  for  all  civil  parposes,  unless  and  until  it  was 
annulled  bj  a  decree  of  a  Court  Christian,  pronounced  during  the 
lifetime  of  the  parties,  and  until  then  would  have  left  them  man  and 
wife — ^he  had  authority  to  forbid  the  incestuous  union,  or  possessed 
no  means  of  repelling  the  profanation,  except  by  taking  to  flight 
before  the  words  of  consent  were  gabbled  in  his  presence?  In 
fine,  whether  the  clergyman  has  power  to  prevent  the  marriage,  by 
dissent  ? 

Should  this  question  be  answered  in  the  affirmative,  it  will  be 
obvious  that  the  intended  husband  cannot  properly  be  the  person  to 
marry  the  parties.  It  would  be  irrational  to  entrust  the  person 
whose  interest  it  is  to  effect  the  marriage  with  the  duty  of  saying 
whether  it  be  fit  that  it  should  take  place.  It  is  no  sound  argument 
to  say  that  a  third  person  might  neglect  his  duty  by  passing  over 
objections  to  the  regularity,  decency  or  other  requisites  of  a  properly 
conducted  marriage,  and  that  if  he  did  so  the  parties  might  notwith- 
standing become  man  and  wife.  If  the  law  demands  the  presence 
of  an  officer  upon  whom  the  duty  is  imposed  of  requiring  the 
observance  of  the  conditions  under  which  the  marriage  ought  to 
take  place,  it  is  not  because  that  duty  may  be  disregarded  by  the 
proper  person  to  fulfil  it,  and  yet  the  marriage  stand  good,  and 
censure  and  punishment  of  the  ofibnder  be  the  only  consequence, 
therefore  that  the  duty  may  be  and  is  entrusted  to  a  person  whose 
interest  it  must  be  to  disregard  its  fulfilment  in  every  instance  in 
which  that  could  be  efficacious. 

We  proceed  with  the  object  of  ascertaining  the  true  answers  to 
these  several  questions ;  and  in  doing  so  your  Lordships  are  aware 
to  how  great  an  extent  we  are  assisted  and  anticipated  by  the  argu- 
ment and  the  judgments  in  The  Queen  v.  Millie^  and  also  by  those 
in  the  present  case,  both  here  and  in  the  Court  of  EJxchequer 
Chamber  in  Ireland.  It  is  no  part  of  our  duty  or  our  design  to 
repeat  what  has  already  been  better  said  by  others ;  but  it  is  neces- 
sary for  us  to  make  a  general  statement  of  what  we  conceive  to  be 
the  law ;  to  consider  the  authorities  which  have  been  relied  upon  ss 
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bearing  more  particalarlj  upon  the  present  case ;  and  to  state  such 
new  matter  as  we  think  worthy  of  consideration. 

The  general  law  of  Western  Earope,  before  the  Council  of  Trent, 
seems  clear.  The  fact  of  marriage,  namely,  the  mutual  consent  of 
competent  persons  to  take  one  another  only  for  man  and  wife  during 
their  joint  lives,  was  alone  considered  necessary  to  constitute  true 
and  lawful  matrimony,  in  the  contemplation  of  both  Church  and 
State. 

This  is  fully  established  by  the  authorities  collected  by  Poihier 
in  the  Treatise  already  referred  to,  part  4,  c.  1,  s.  3,  sub-s.  31, 
p.  162 : — *'  De  I'antiquite  de  la  benediction  nuptiale,  et  de  la  cele- 
**bration  du  manage  dans  I'Eglise,  et  si  elles  etaient  necessaires 
''dans  les  premiers  siecles  pour  la  validite  des  m'ariages{"  and 
sub-section  3,  p.  156: — "Du  droit  qui  s'observait  dans  le  douzieme 
''  siecle,  et  les  suivants  jusqu'au  temps  du  Concile  de  Trente  a  I'egard 
"  des  mariages  clandestins ;  c*est-a-dire,  qui  n'etaient  pas  celebl^s 
"  en  face  de  TEglise."  The  author  points  out  that  the  celebrlttion 
of  the  marriages  of  Christians  in  the  face  of  the  Church,  and  with 
the  nuptial  benediction  pronounced  by  the  priest  (nubere  in  DominoX 
dates  from  the  earliest  Christian  times.  He  cites  a  passage  from 
TertuUian,  who  lived  in  the  second  and  third  centuries,  extolling 
the  marriage  *<quod  Ecdesia  conciliat,  confirmat  oblatio,  obsignat 
benedictio."  In  explanation  of  the  origin  of  the  nuptial  benediction, 
he  cites  a  passage  from  St.  Isidore  of  Seville^  wbe  lived  in  the  fifth 
and  sixth  centuries,  to  show  that  this  benedictfon,  to  which  a  certain 
peculiar  efficacy  appears  to  have  been  attributed,  was  a  simiKtude 
of  that  given  by  The  Almighty  to  otit  first  ][>ai«nts:  ^'Feeit  Deus 

*' et  benedixit  els,  dicens  crescite,  &c.    Hac  ergo  similitudine 

"  fit  nunc  in  Ecclesia  quod  tunc  factum  est  in  Paradise.**  In  more 
modem  times  Jeremy  Taylor  seems  to  have  had  this  figure  present 
to  his  mind,  though  his  application  of  it  was  difierenti  when  he 
wrote  (<<  Sermon  on  the  Marriage  Ring,'*  vol.  4  of  Jeren^  7<iyferV 
Works,  ed.  of  1848,  p.  207) :— *'  The  first  blessing  Qod  gave  to  man 
'*  was  society,  and  that  society  was  a  marriage,  and  that  marriage 
"  was  confederate  by  God  himself,  and  hallowed  by  a  blessing.*  His 
omilitude  for  marriage  is  the  spiritual  union  of  Christ  with  hia 
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Church;  and  he  says,  not  that  it  ought  to  be  per  preibytenm^  &e^ 
but  that  it  ought  to  begin  and  end  '^  in  Chrisio  et  in  EceUiioT 

Pothier  goes  on  to  show  that  these  religious  ceremonies  were, 
before  the  sixteenth  century,  regarded  in  the  light  of  pious  usages 
of  high  importance,  but  not  as  essential  to  a  valid  marriage ;  and 
that,  even  when  regarded  as  a  Sacrament,  marriage  was  held  to  be 
complete  by  the  contract  of  the  parties,  without  the  intervention  of 
a  priest : — ^  Non  seulement  la  benediction  nuptiale,  quoique  prati* 
''  quee  dans  I'Eglise,  n'etait  pas  necessaire  pour  que  le  contrat  de 
<(  manage  fut  valable  comma  contrat  civil,  mais  encore  elle  n'etait 
'<  pas  plus  necessaire  pour  qu'il  fut  Sacrement " — (6  Paihier^  s.  45, 
p.  154.)  The  same  doctrine  is  repeated  at  pp.  157;  160,  where  he 
also  shows  that  to  have  been  the  doctrine  of  the  Council  of  Trent 
itself  as  to  past  marriages. 

We  forbear  from  citing  other  authorities,  which  can  be  consulted 
with  equal  advantage,  in  the  work  of  Pothier ;  but  Uiere  is  one, 
remarkable  for  its  especial  reference  to  England,  and,  as  PdUer 
cites  it,  to  marriages  in  England,  and,  from  its  date,  two  centuries 
after  the  law  of  Edmund,  and  before  there  was  time  to  foi^  its 
ccdatence,  which  ought  not  to  be  omitted.  It  is  the  Decretal  of 
Alexander  the  Third,  who  was  Pope  aj>.  1159  to  1181,  to  the 
Bishop  of  Norwich)  as  follows: — "Ex  tuis  litteris  intellezimos 
**  virum  quemdam  et  mnlierem  sese  invicem  recepisse,  nullo  sacer- 
«<dote  pnnsente,  nee  adhiUta  solemnitate  quam  solet  Anglicans 
'^Ecclesia  exhibere,  et  aliam  prsadictam  mulierem  ante  camalem 
(<  conmiixtionem  solemniter  duxiase  et  cognovisse ;  tu»  prudentis 
«  duximus  respondendum  quod,  si  prius  vir  et  mulier  ipsa,  de  pne- 
*'  senti  se  receperint,  dicendo  unus  alter!,  ego  te  recipio  in  meam, 
<(  et  ego  te  recipio  in  meum :  etiamsi  non  intervenerit  ilia  solemnitas, 
**  nee  vir  muUerem  camaliter  cognoverit,  mulier  ipsa  primo  debet 
**  restitui,  quum  nee  potuerit  nee  debuerit  post  talem  consensnm  alii 
♦*  nubere," 

Even  if  there  were  no  witnesses  present  at  such  a  marriage,  that 
created  a  difficulty  of  proof  only,  and  did  not  afiect  its  validity. 
Upon  this  Pothier  is  express ;  and  he  refers  to  the  authority  of  the 
4Nune  Pope,  to  be  found  in  the  Corput  Juris  Canonici^  Deeretaly 
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H.  of  Lords, 
''est,  ut  de  clandestinis    matrimoniis  dispensare   deberemus,  non 

<<  videmus,  quae  dispensatio  super  his  sit  adhibenda.  Si  enim  matri- 
"  monia  ita  occulta  contrahuntur,  quod  exinde  legitima  probatio  non 
"appareat;  qui  ea  contrahunt,  ab  Ecclesia  non  sunt  aliquatenus 
*' compellendi.  Yerum  si  persons  contrahentium  hoc  voluerint 
^  publicare,  nisi  rationabilis  et  legitima  causa  prsspediat,  ab  Ecclesia 
''  recipienda  sunt  et  comprobanda,  ianquam  a  prineipio  in  EeclesicB 
**  eonspeciu  contraetaJ' 

Whilst,  howeyer,  it  was  thought  unnecessary,  and,  perhaps,  at 
first  incompetent  for  the  Church  to  nullify  the  effect  of  that^ which, 
in  the  view  of  a  lawyer,  was  marriage,  and  for  centuries  in  that  of 
the  Church  herself  a  Sacrament,  though  irregiilarly  celebrated, 
yet  the  practice  of  clandestine  marriages,  that  is  to  say,  of  marriages 
otherwise  than  by  a  priest  in  the  presence  of  witnesses^  was  looked 
upon  as  odious.  This  idea,  and  the  understanding  of  early  times  as 
to  the  part  which  the  priest  took  in  the  performance  of  the  cere- 
mony, even  when  his  presence  was  not  absolutely  essential,  ar%  well 
expressed  in  a  work  of  great  research,  Martene  de  Aniiquis 
Ecclesia  Ritibus,  vol  2,  c  9^  art^  2 : — *'  De  ritibus  ad  Sacramentum 
"  matrimonii  pertinentibus."  "  Ex  his  patet  Ecclesiam  etsi  quan- 
*' deque  tolerayerit  clandestina  nunquam  approbasse  matrimonia, 
"^ed  qu»  publico  in  facie  Ecclesice  coram  testibus  eon/lrmanie 
**pasiore  celebrarentur." 

The  same  writer,  in  another  place,  vol.  2,  c.  2,  art  3,  gives  an 
account  of  the  ceremony  of  marriage  in  ancient  times,  before  there 
was  any  established  ritual  or  usual  form  of  words ;  and  this  passage 
throws  light  both  upon  the  question  what  was  the  theory  of  mar- 
riage celebrated  in  the  presence  of  a  priest,  and  upon  what  was  at 
first  considered  to  be  the  essential  element  in  such  a  ceremony* 
After  minutely  describing  the  espousals,  which,  as  your  Lordships 
are  aware,  were  quite  distinct  from,  and  formerly  often  preceded  the 
marriage  by  a  considerable  interval,  and  at  which,  in  the  form 
referred  to  by  Martene^  the  ring  was  given,  he  proceeds : — '*  Consti- 
**tttto  ad  celebrandras  nuptias  die  adveniente  sponsus  et  sponsa 
*' benedicendi,  a  parentibus  aut   paranympho,  qui,  ait  S.  August 
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''tinu8  {Sermo  293),  erat  amicua  interior  cobbciiis  aecTBti  cidii- 
'^culariis,  sistebantar  sacertodi  ad  portas  eccleais,  qui  secondiiin 
"quosdam  eos  interrogare  debebat  de  fide  qaam  profitebantor. 
*'  Deinde  datis  sibi  mutuo  dextris  exigehat  ab  tUrisque  eam^nsum^ 
^*  in  quo  to^am  Sacramenti  matrimonii  esaentiam  reponebant  antiqaL 
"  Inaadita  qoippe  inter  eos  erant  ilia  verba  parochi :  *  Ego  voa  ooo- 
''jongo  in  nomine  Patrls,'  &c«,  in  quibua  aliqoi  ex  recentioribiis 
*' scl¥>laaticia  formamk  higua  Sacramenti  constituunt,  qu»  iamen 
"  desiderantnr  in  duobas  antiquis  Ritualibas  ....  et  in  aliis  pane 
''omnibus  quse  a  nobis  postea  exhibebontur.  Quibus  adjungere 
"  possemus  Constitutiones  Ricbardi  Epipcopi  Sarom,  anno  1217,  ^ 
*'  editas,  c.  56,  in  quibus  hsoc  lego :  Item  predpimus  quod  aacer- 
'' dotes  doceant  personas  contrahentea  banc  formam  verbonim  in 
**  Grallico  vel  in  Anglico :  '  Ego  N  accipio  te  M  in  meam.*  Simi- 
"  liter  et  nuilier  dicat :  '  Ego  accipio  te  in  meum.'  In  his  enim  verlris 
"  consistit  vis  magna  et  matrimonium  contrahitur." 

The  Constitution  of  Lanfranc  (a..d.  1076),  referred  to  m  Regina 
y.  MilUi^  laid  stress  upon  the  benediction  only.  We  mos^  however, 
oba^rve  that  if  this  constiti^tion,  which  of  itself  could  not  make  or 
alter  the  law,  and  was  in  fact  but  the  epitome  of  an  old  decietal^*  is 
to  be  read  as  pointing  out  the  actual  repetition  of  a  blessing  to  be  fe 
civil  pmposes  essential  to  matrimony,  it  can,  in  om?  opinioa»  no  fliore 
be  considered  as  haying  been  adopted  into  t^e  law,  or  retained  as 
part  of  it,  when  Lord  Hardwicke's  Act  papsed,  tban  other  such 
constitutions,  which,  like  th|it  of  Diirham  (pQ9i}%  required  the  pre- 
sence of  thi^  or  fQur  seyeraJi  wit9<asses»  Fo^  more  respecting  the 
nuptial  benediction,  \\^  Qrigia,  w.l^9a  iA  was  pronounced,  and  when 
not,  and  the  religious  dat^r:  o£  i^ecQiying  lA  before  the  conmmnuiiMtm 
of  the  marriage,  WQ  i^ust  re^r  tp^  Seidefh  ^^Qr  Ebraiea^  book  2, 
c.  28,  voL  2,  coUunn  687.  el  seq. 

Th^  early  history  of  Christian  marriages  seems,  no  donbl,  to 
p^intf  t^  the  explanation  of  the  presence  of  a  priea^  in  order  to 
supfupadd  a  blessing  to  the  civil  contract ;  though  publicity,  apd  the 
presi^qce  of  the  congregation,  also  appear  to  have  at  all  times  been 

^  Sflden,  Fxor  Ebraica,  book  %  c.  28,  2  vol.  of  Works,  col.  690,  Decrettl  of 
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considered  importaDt.  It  would  be  erroneous,  however,  to  suppose 
that,  even  in  times  prior  to  those  of  King  Edmund,  a  consideration 
for  the  religious  character  of  the  ceremony  was  the  only  motive  for 
such  legislation.  There  were  other  reasons  which  led  in  France  to 
the  enactment  of  secular  laws,  to  which,  we  believe,  attention  has 
not  been  called,  for  the  prevention  of  marriages  within  the  prohi- 
bited degrees ;  an  object  which  the  law  of  Edmund,  so  much  discussed 
in  Regina  v.  MUlis^  also  has  expressly  in  view. 

In  those  times,  before  the  Council  of  Lateran,  the  prohibited 
decrees  included  numerous  cases  not  now  within  them;  and  the 
strict  enforcement  of  the  law  of  the  Church,  as  to  marriages  within 
certain  limits  of  kindred  and  alliance  was  repugnant  to  national 
habits  {see  Decretal,-  Gregor.  9,  lib:  4,  tit.  14,  de  Consanguini- 
tate  et  Affinitate,  and  History  of  the  Anglo-Saxon  Church,  voL  2, 
p.  6).  The  prohibition  at  one  time  extended  to  the  seventh  degree ; 
but  it  was  found  necessary,  &om  time  to  time,  considerably  to  limit 
its  operation. 

The  law  of  Edmund,  in  the  tenth  century  (I  AneUtU  Xatcw, 
p.  257),  which  we  here  sliate  £»r  the  sake  of  comparing  it  aide 
by  side  with  the  otb^s  of  a  similar  kind,,  was  passed  at  a  time 
when  an  extraordinary  degree  of  confidence  was  placed  in  the  testi- 
mony of  the  clergy — wben  the  "  word**  of  a  bishop  ranked  with  that 
of  the  Sling,  and  could  not  be  gainsayed — ^when  the  priest  was 
a  Thane,  an4  his  oath  equal  in  value  to  those  of  160  ohnrls, 
whilst  that  of  a  deacon  counted  for  bat  sixty— ^fAr  F*  Palgrav^e 
Riie  and  Progress^  p.  164,  ajnd  2  KeniUe's  Anglo-SaxoM^  p.  432) ; 
when,  moreover,  the  clergy  wei:e  the  lettered  dass,  and  t^rare  was 
some  truth,  in  the  allying,  *'KuUus  clericus  nisi  causidicus."  At 
that  time,  thet^fore,  the  presence  of  a  Mass-priest  was  a  pledge  for 
the  notoriety  aad  certainty,  and  also  for  the  legality,  of  what  was 
done. 

The  law  of  Edmund,  after  describing  the  espousals  and  their  effect, 
proceeds : — '<  8.  At  the  nuptials,  there  shall  be  a  Mass-priest  by  law, 
who  shall,  with  God's  blessing,  bind  their  union,  to  all  poa^rity." 

'*  9.  Well  is  it  also  to  be  looked  to  that  it  be  known  that  they, 
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"through  kinship,  be  not  too  nearly  allied,  lest  that  be  afterwards 
''divided  which  before  was  wrongfully  joined." 

To  the  same  effect  were  the  laws  of  Charlemagne  (Emperor  of 
the  West,  a.d.  800)  and  his  successors,  referred  to  by  Poster, 
part  4)  c  1,  s.  3,  ''Des  Lois  qui  ont  requis  pour  la  Validite  des 
Manages,  qu'ils  fussent  celebres  en  face  de  rEglise.**  From  which 
it  would  appear  that,  whilst  those  laws  were  in  operation,  France, 
equally  with  England,  furnished  an  exception  to  the  general  law  of 
the  Western  Church. 

The  first  which  we  cite  is  the  408th  Capitulary,  which  applies 
not  merely  to  a  first  marriage,  at  which  only  was  the  nuptial  bene- 
diction given,  but  also  to  subsequent  marriages,  which  were  not 
considered  worthy  to  be  clothed  with  that  blessing  (6  PoiUer, 
p.  155)  : — "  Ne  Christiani  ex  propinquitate  sui  sanguinis  connubia 
''ducant,  nee  sine  benedictione  sacerdotia  cum  virginibus  nubere 
"audeant,  neque  viduas  absque  suomm  sacerdotum  consensu  et 
*'conniyentia  plebis  ducere  prsBSumant,**  Upon  which  Poikier 
remarks : — "  Ces  capitnlaires  comprenant  dans  une  meme  defense 
''  les  manages  entre  parents,  et  ceux  qui  se  contractent  sans  bene- 
'( diction  nuptiale,  ou  au  moins  sans  I'intenrention  dn  cure,  il 
, ''  s'ensuit  que  cette  defense  etait  faite  a  peine  de  nullite.'* 

He  cites  other  laws  of  a  like  character,  all  of  which  were  passed 
for  the  purpose  of  preventing  clandestine  marriages.  The  most 
remarkabaUe  is  Capitulary  179»  book  7,  where  it  is  said:— 
"  Sancitum  est  ut  publico  nuptise  ab  his  qui  nubere  cupiunt^  fiant, 
'^  quia  ssspe  in  nuptiis  clam  factis  gravia  peocata.  Et  hoc  ne  dein- 
^^ceps  fiat,  omnibus  cavendum  est,  sed  prius  conveniendus  est 
^'sacerdos  in  cujus  parochia  nuptise*  fieri  debent,  in  Ecdeaia  coram 
<*  populo,  et  ibi  inquirere  una  cum  populo  ipse  saoerdos  debet,  si 

"  ejus  propinqua  sit,  an  non Postquam  ista  omnia  probata 

**  fuerint,  et  nihil  impedierit,  tunc,  si  virgo  fuerit,  cnm  benedictione 
*' eacerdotis,  sicut  in  Sacramentario  continetur,  et  cum  consilio 
**  multorum  bonorum  hominum,  publico  et  non  occulte  ducenda  est 
«*  uxor." 

These  laws  were  not,  it  is  true,  without  their  peculiarities.  Mar- 
tetUf  voL  1,  p.  604,  cites,  as  the  reason  for  the  law  last  referred  to, 
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Capitcilary  179,  book  7: — "Quia  inquit  est  claDdestiiiis  conjugiis 
''procreari  solent  casci,  claudi,  gibbi  et  lippi,  sive  aliis  turpibua 
"  maculis  aspersL"  That  reason,  however,  need  not  be  understood 
as  addressed  altogether  to  superstitious  fears,  but  as  setting  forth  the 
evils  believed  to  result  from  marriages  between  too  near  relations. 

Another  of  these  secular  laws,  adopted  from  the  Visigoths, 
imposed  a  fine  of  one  hundred  sous,  or,  in  default  of  payment,  the 
penalty  of  one  hundred  lashes,  upon  such  Christians  as  should  con- 
tract matrimony  without  the  nuptial  benediction. 

The  law  of  Capitulary  179,  book  7,  is  stated  by  Pothier  to  have 
been  adopted  and  incorporated  in  a  decree  of  the  Gallic  Council, 
held  A.D.  909. 

It  appears,  therefore,  that  by  this  ancient  legislation  a  valid  mar- 
riage could  only  have  been  made  with  the  assistance  of  a  priest, 
whose  duty  it  was,  amongst  others,  to  take  care  that  the  parties 
were  not  within  the  prohibited  degrees,  and  not  to  marry  them  if 
they  were,  or  if  there  appeared  any  other  just  impediment,  '^post- 
quam  ista  omnia  probata  fuerint,  et  nihil  impedierit" 

Another  place  in  which  we  find  the  same  object  avowed,  and  the 
duty  of  the  priest  plainly  expressed,  is  in  the  decree  of  the  Council 
of  Lateran  (twelfth  century) ;  by  which,  however,  the  performance 
of  the  duty  was  not  enforced  by  annulling  the  marriage  when  it  was 
neglected,  or  even  when  no  priest  was  present  to  perform  it ;  except, 
it  should  seem,  in  one  class  of  cases,  namely,  that  of  persons  within 
the  degrees  in  which  marriage  was  prohibited  by  the  Church,  subject 
to  dispensation,  those  being  more  extensive  than  the  degrees  in 
Leviticus.  In^uch  cases,  the  Council  of  Lateran  contemplated  that 
persons  ignorant  of  suck  impediment  might  become  man  and  wife, 
by  contracting  nuirriage  in  facie  EeeUtia  through  the  intervention 
of  a  priest,  though,  without  such  a  ceremony,  their  union  would  not 
have  been  marriage : — **  Quum  inhibitio  copulsB  conjugalis  sit  in 
'^ultimis  tribus  gradibus  revocata,  cam  in  aliis  volumus  districte 
"  servari.  ITnde  presdecessorum  nostrorum  vestigiis  inhcerendo,  clan- 
"destina  conjugia  penitus  inhibemus,  prohibentes  etiam,  ne  quia 
"saoerdoe  talibus  interesse  prsBSumat  Quare  specialem  quorundam 
*4ocomm  consuetudinem  ad  alia  generaliter  prorogando  statuimus 
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^  ut,  qaum  matrimoma  foerint  contrahenda,  in  eodesiis  per  pnsby- 
^  teros  poblioe  proponantur,  oompetenti  termiiio  pnefinito,  tit  inihk 
*^  illam,  qui'  voluerik  et  valnerii,  legiiimam  impedimeniom  oppontt, 
^*et  ipsi  presbyteri  nihilommus  investigent  utnim  aliquod  impedi- 
"mentum  obsistat.  Quum  autem  apparueiit  probabilis  oonjectura 
*' contra  copulam  contrabendam ;  contractus  interdicator  ezpresse, 
'*  donee,  quid  fieri  debeat  super  eo,  manifestis  constiterit  docnmentis. 
**  1. — Si  qnis  tero  bnjusmodi  dandestina  rel  interdicta  conjugia  inire 
"  prsQSumpserit  in  gradu  probibito,  etiam  ignoranter,  soboles  de  tali 
<*  conjunetione  soscepta  prorsns  illegitima  censeatnr,  de  parentum 
''ignorantia  nullam  habitant  subsidium,  qanm  iUi  taliter  contra- 
"bendo  non  expertes  scientist,  vel  saltern  affectatores  ignorantie 
**  videantor.  Pari  modo  prolea  illegitima  censeatur,  si  ambo  paran- 
'^  tea,  impedimentum  scieiltes  legitimnm,  pneter  omxvD  inteidictam, 
'^  etiam  in  oonspeotu  Ecclesiss  oontrahere  prsosumpserint.'* 

It  is  dear,  therefore,  that  in  this,  as  in  the  earlier  laws  to  which 
we  have  called  attention,  one  object  of  the  presence  of  the  dei^- 
man  was  to  prevent  marriages  within  the  prohibited  degrees ;  and, 
accordingly,  that  a  dnty  was  imposed  upon  him,  if  present,  to  pro- 
hibit, and,  so  far  as  in  him  lay,  to  prevent  such  marriages. 

,  The  same  object  was  one  of  those  contemplated  in  the  Gonstttu- 
tion  of  Richard  de  Marisco,  Bishop  of  Durham,  and  Lord  Chancellor, 
A.D.  1217  (1  Wilkitu*  Coneilioy  pp.  581,  582),  which  contains  the 
substance  of  the  present  Rubric  The  first  article  upon  this  subject, 
headed  ^*  De  Matrimonio  Contrabendo,**  sets  forth  the  dignity  and 
advantage  of  marriage  as  *^  Sacramentum  Christi  et  EcdesisB."  The 
nezt^  "Ne  Matrimonia  Contrahantur  in  Tabernis,"  provides  for  its 
decent  celebration,  "  cum  honore  et  cum  reverentia,  et  non  cum  risn, 
*'non  joco,  non  in  tabemis,  potationibusve  publicis,  sen  commessa* 
**  tionibus.  Ne  quisquam  annulum  de  junco  vel  quaounque  vili  mate- 
**  ria,  vel  pretiosa  jocanda  manibus  innectat  muliercnlarum,  ut  liberios 
**oum  eis  fomicetur ;  ne  dum  se  jocari  putat  honoribus  matrimonia- 
^libus  se  abstringat.  Nee  de  csstero  alicui  fides  detur  de  matrimo- 
^*  nio  contrahendo,  nisi  coram  sacerdote,  et  tribus  vel  quatuor  personis 
**fide  dignis,  propter  hoc  oonvocatis,  ita  quod  nullatenus  per  verba 
**  de  pnesenti  contrahant  nee  post  matrimonium  per  verba  de  fiitaro 
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"  contractual  carnaliter  commisceantur,  nisi  rite  canonicis  denancia- 
*'  tionibas  prsemissis,  tarn  ubi  mas  quam  ubi  fcBmina  retro  conversati 
"  sunt."  Persons  violating  this  article  were  to  be  punished  as  dis* 
turbers  of  the  peace  ot  the  Church ;  and  it  was  directed  to  be  openly 
read  to  the  people  every  Sunday.  The  next  article,  "De  Forma 
Matrimonio  contrahendi,"  is  in  the  same  terms  as  the  Constitution 
of  Richard  Poere,  the  Bishop  of  Salisbury,  of  the  same  date  (1  Wil» 
kins*  Concilia,  p.  599),  mentioned  in  the  passage  ofMartene  already 
cited : — **  Item  praecipimus  quod  sa^erdotes  praecipiant  et  doceant 
"personas  contrahantes  banc  formam  verborum  in  Gallico  vel 
*'  Anglico,  'Ego  accipio  te,  N,  in  meam;'  similiter  et  mulier  dicat, 
**  *  Ego  accipio  te,  M,  in  meum.'  In  his  enim  verbis  consistit  vis 
*'  magna  et  matrimonium  contrahitur.'*  It  then  directs  that  no  priest 
shall  marry  any,  '^aliquas  conjongere  personas  matrimonialiter," 
without  banns  being  published  three  times,  which  was  to  be  done 
gratuitously;  that  a  priest  should  not  marry  unknown  persons, 
**nisi  prius  ei  legitime  constiterit  quod  personas  legitime  sint  con- 
trahendae ; "  and,  if  one  of  them  were  unknown,  then  not  without 
letters  testimonial,  certifying  that  such  person  could  lawfully  marry, 
and  that  banns  had  been  published  in  his  or  her  parish.  The  article 
at  the  foot  of  the  same  page  (p.  582),  **  ne  matrimonio  sine  termino 
pFBcfinito  contrahantur,''  contains  the  substance,  almost  in  the  words 
of  that  part  of  the  decree  of  the  Council  of  Lateran  already  stated, 
beginning  at  the  words  *'  quum  matrimonia." 

These  constitutions  serve  to  show  the  very  origin  of  the  ani^ient 
services  out  of  which  that  in  the  Prayer-book  was  mainly  composed. 
We  need  do  no  more  than  refer  to  the  subsequent  constitutions  to 
the  like  effect,  collected  in  Lyndwoody  p.  271,  et  seq. 

Before  we  proceed  to  a  consideration  of  the  Rubric,  it  will  be 
convenient  to  inquire  whether  any  light  is  thrown  upon  the  subject 
by  the  decree  of  the  Council  of  Trent,  to  which  we  must  direct 
particular  attention,  because  of  so  much  reliance  having  been  placed 
upon  it  by  Dr.  Gayer,  in  his  able  argument  for  the  plaintiff. 

The  ^*  Decretum  de  Reformatione  Matrimonii "  was  passed  at  the 
24th  session  of  that  Council,  held  in  1563;  and  it  was  carried 
against  the  opinion  of  fifty- six  prelates,  who  held  that  the  Church 
VOL.  11.  68  L 
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had  no  power  to  nullify  the  effect  of  a  Sacrament.  The  decree 
is  prefaced  by  a  statement  of  the  nature  of  matrimonj,  according 
to  the  views  of  the  Roman  Catholic  Church,  and  bj  twelve  canons 
respecting  marriage,  divorce  and  celibacj,  and  the  power  and 
exclusive  jurisdiction  of  the  Church  concerning  them.  The  decree 
itself  commences  by  stating  as  indubitable  that  clandestine  marriages 
made  with  the  free  consent  of  the  parties  are  valid  both  in  law,  and 
also,  it  should  seem,  as  Sacrament,  "rata  et  vera  esse  matrimonio" 
(6  PoihieTf  p.  157)i  so  long  as  the  Church  does  not  hold  them  to 
be  null ;  and  it  anathematizes  those  who  assert  the  nullity  of  such 
marriages,  or  of  marriages  of  children  without  the  consent  of  their 
parents;  stating,  nevertheless,  that  Holy  Church  had  always,  for 
the  best  reasons,  detested  and  prohibited  such  unions.  It  goes  on  to 
recite  the  inefficiency  of  former  prohibitions,  and  the  evils  which  had 
arisen  from  allowing  of  marriages  contracted  by  the  mere  consent 
of  the  parties ;  especially  that  husbands  had  lefl  their  first  wjves, 
with  whom  they  had  secretly  contracted  marriage,  of  which  there 
was  no  evidence  forthcoming,  and  then  publicly  married  others,  with 
whom  they  lived  in  perpetual  adultery :  "  Cui  malo  quum  ah  Eccle- 
"  sia,  qusB  de  occultis  non  judicat,  succurri  non  possit,  nisi  efficaciiu 
^'aliquod  remedium  adhibeatur,  idcirco,"  &c. 

The  decree  goes  on  to  direct  (pr<Bcipii\  that  for  the  future,  before 
any  marriage  is  contracted  (eanirahaiurj^  banns  shall  be  published 
on  three  continuous  Feast  days,  in  church,  during  Divine  Service; 
which  having  been  done,  '*Si  nullum  legitiroun  opponatur  impedi- 
"mentum,  ad  celebrationem  matrimonii  in  facie  Ecclesis  prooe* 
"  datur,  nbi  parochus,  viro  et  muliere  Interrogatis,  et  eorum  mutoo 
^  consensu  intellecto,  vel  dicat,  *  Ego  vos  in  matrimonium  conjaogo 
"in  nomine  Patris,  et  Filii,  et  Spiritus  Sancti,*  vel  aliis  utatur 
"  verbis,  juxta  receptum  uniuscujusque  provincis  ritum." 

It  then  provides  that  in  case  there  is  probable  cause  to  suspect 
Ihat  the  banns  may  be  maliciously  forbidden,  then  they  shall  be 
published  but  once: — ''Vel  saltem  parocho  et  dnobus  vel  tribos 
testibus  pnesentibus  matrimonium  celebretur."  In  such  case,  the 
JtMinps  are  directed  to  be  published  before  the  consummation  of 
the  marriage,  unless  the  ordinary,  in  his  discretion,  dispense  with 
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them;  in  other  words,  unless  the  marriage  be  by  licence.  Then 
follow  the  operative  words  of  the  decree,  by  which  marriages  are 
declared  to  be  null,  unless  the  conditions  therein  specified  be  com- 
plied with;  which  conditions  being  satisfied,  a  marriage  is  by 
construction  valid,  notwithstanding  that  in  other  respects  the  decree 
may  be  disregarded :  "  Qui  aliter,  quam  praesente  parocho,  vel  alio 
"sacerdote  de  ipsius  parochi  seu  ordinarii  licentia,  et  duobus 
"vel  tribus  testibus,  matrimonium  contrahere  attentabunt  eos 
"sancta  synodus  ad  sic  contrahendum  omnino  inhabiles  reddiC, 
''et  hujusmodi  contractus  irritos  et  nullos  esse  decernit  prout  eos 
"pnesenti  decreto  irritos  facit  et  annuUat." 

The  decree  then  imposes  penalties  upon  persons  taking  part  in  any 
such  contract,  where  the  clergyman  and  the  proper  numbbr  of  wit* 
nesses  are  not  present.  It  exhorts  married  persons  not  to  cohabit 
before  receiving  the  priestly  benediction  in  church  (in  iemploj^ 
which  blessing  only  the  parochus,  or  a  person  licensed  thereto  by 
him,  or  by  the  ordinary,  is  to  give.  It  forbids  the  clergyman  to 
marry  persons  without  the  consent  of  the  parochus.  It  directs 
the  keeping  of  a  marriage  register.  It  exhorts  the  parties,  before 
they  contract  marriage,  or  at  least  three  days  before  consummation, 
to  confess  and  receive  the  Sacrament ;  and  it  earnestly  recommends 
Cvehementer  optai)  the  continuance  of  the  laudable  customs  and 
ceremonies  then  used  in  any  province,  in  addition  to  those  which 
are  thereby  prescribed.  The  chapter  relating  to  this  subject  gives 
directions  for  its  promulgation  in  each  parish,  and  concludes  by 
enacting  that  it  shall  come  into  force  thirty  days  after  such  publi- 
cation. 

Upon  the  construction  of  this  decree  it  has  been  holden,  that, 
provided  the  ma]:riage  takes  place  per  verba  de  prasenH^  in  the 
presence  of  the  parochus  and  two  witnesses,  though  the  priest  take 
no  part  in  the  ceremony,  and  even  dissent  from  and  reluct  against 
it,  the  terms  of  the  decree  are  satisfied,  and  the  marriage  is  valid. 

This  is  the  result  of  the  passages  which  are  referred  to  in  the 
argument  from  Sanchez  de  fltatrimoniis,  and  Z<Minger*$  ImHtu- ^ 
Hones  Juris  Ecciesiastici, 

To  the  same  effect  is  the  passage  cited  in  argument  and  referred 


1861 

H.  of  Lords. 


540 


COMMON  LAW  REPORTS. 


1861. 
B.'ofLords. 

^'— y  »* 
BEAMISH 

r. 

BEAMISH. 


to,  with  approbation,  in  the  judgment  of  the  present  Lord  Chak- 
CBLLOR,  in  10  Clark  Sf  Fin^  p.  753,  which  clearly  expounds  the 
scope  ,and  intention  of  the  decree,  and  the  office  of  the  priest 
thereunder.  "  Fernando  Walter^  now  a  professor  in  the  Univenitj 
*<  of  Bonn,  in  his  Treatise  on  the  Canon  Law^  a  work  higfalj  esteemed 
*'  on  the  Continent  of  Europe,  speaking  of  the  decree  of  the  Council 
^'of  Trent  on  this  subject,  says,  the  provision  is  new  that  both 
*'  parties  must  declare  their  intention  before  their  parochial  minis- 
^  ter,  and,  at  least,  two  witnesses ;  this  form  is  declared  so  essential, 
"  that  without  it  the  marriage  is  altogether  void  ;  but  yet  the  object 
"  is  only  to  secure  a  trustworthy  witness^  in  order  to  the  precise 
*'  ascertainment  of  the  marriage ;  wherefore  the  persons  mentioned 
"need  not  have  been  expressly  invited  to  be  present;  nay,  even 
*'the  opposition  of  the  pai^ochial  minister  does  not  prevent  the 
*<  validity  of  the  marriage,  if  he  has  merely  heard  the  declaration. 
"  He  goes  on  to  explain  the  difference  between  a  regular  mairisge 
"  before  a  priest,  and  a  clandestine  marriage  without  a  priest,  but 
"  considering  them  equally  effectual.  He  says,  '  Marriage  is  a  eos- 
"  tract  which  ought,  according  to  the  ancient  usage,  to  be  confirmed 
"  by  the  priestly  benediction ;  and  properly  this  ought  to  be  girea 
*'  by  the  proper  parochial  minister,  or  some  one  authorised  by  him, 
''  according  to  the  rules  of  the  Church.  Other  oeremonies  are  also 
«to  be  observed.  None  of  all  this,  however,  is  essential  to  the 
'*  validity  of  the  marriage/  The  decree  of  the  Council  of  Trent, 
"respecting  the  solemnisation  of  marriage,  requires  the  presence 
"  of  the  parish  priest,  or  some  other  priest  specially  appointed  bjr 
"him  or  the  bishop;  but  even  upder  this  decree,  the  priest  is  present 
"merely  as  a  witness;  it  is  not  necessary  that  he  should  perform 
"  any  religious  service,  or  in  any  way  join  in  the  solemnity." 

This  law  was  acted  upon  in  Herbert  v.  Herbert. 

Now  we  must  observe  that,  although  the  decree  of  the  Connctl 
of  Trent,  and  the  decisions  upon  its  construction,  are  in  no  respect 
authority  in  this  country,  yet,  so  far  as  they  proceeded  upon  toj 
principle  generally  recognised  in  Christendom,  we  should  be  pre- 
pared to  consider  them  with  attention,  as  guides  in  any  obscoie 
and  difficult  case.    So  far,  however,  as  the  construction  of  that 
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construction  can  here  give  us  no  assistance.  wJ-v ' 

It  appears  to  us,  that  the  construction  put  upon  the  decree 
turned  upon  the  terms  of  the  nullifying  words  which  we  have 
already  pointed  out  as  being  the  key-stone  of  its  enactments.  Such 
construction  could  not  have  proceeded  upon  any  doubt  as  to  the 
power  of  the  Church  to  make  the  prescribed  ceremony,  or  the 
active  intervention  of  the  priest  essential  to  the  validity  of  a  mar- 
riage, because  the  absolute  control  of  the  Church  over  that  relation 
was  laid  down  in  the  twelve  canons  immediately  preceding  the 
decree,  even  to  the  extent  of  enabling  her,  by  canon  3,  to  create  new 
prohibited  degrees,  and  to  dispense  with  such  prohibitions,  and,  by 
canon  4,  to  constitute  *'  impedimenta  matrimonium  dirimentia.'' 

Moreover,  we  must  observe  that  if  the  decree,  and  the  authorities 
upon  its  construction,  establish  anything,  it  is  that  there  must  be 
three  witnesses  to  a  marriage,  and  that  one  of  those  witnesses  must 
be  the  priest.  If  the  Church  of  Rome  were  to-morrow  to  change 
her  views  as  to  the  celibacy  of  the  clergy,  and  to  revoke  the  9th 
canon  of  the  Council  of  Trent,  and  the  decrees  of  the  Council  of 
Lateran  annulling  the  marriages  of  the  clergy,  the  decree  of  the 
Council  of  Trent  in  other  respects  remaining  in  force,  and  the 
question  were  to  arise,  whether  the  priest  could  take  a  wife  in  the 
presence  of  two  lay  witnesses  only,  he  himself  acting  the  double  part 
of  husband  and  clerical  witness,  it  might  well  be  thought  that  the 
decree  was  not  complied  with;  because  it  obviously  contemplates 
three  witnesses,  one  of  whom  is  to  be  the  parochus,  or  another 
priest  appointed  by  him  or  the  bishop.  That  case  would  nearly 
resemble  the  present.  Those  which  have  actually  occurred,  when 
attentively  considered,  do  not  appear  to  us  to  approach  it. 

This  will  still  further  appear  when  we  call  attention  to  what  is 
equally  relevant  as  the  decree  of  the  Council  of  Trent,  namely,  the 
legislation  which  took  place  in  France  soon  after  that  Council,  and 
tfie  very  different  construction  which  that  legislation  received. 

The  laws  of  Charlemagne  and  his  successors  had  at  that  time 
fallen  into  desuetude  and  oblivion  (6  Pothiery  p.  156),  a  state 
theoretically  impossible  in  our  more  positive  institutions.     The 
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decree  of  the  Council  of  Trent,  notwithstanding  the  effi>rts  of  the 
Pope  and  the  clergy,  was  for  political  reasons  not  received  into 
France.  The  example  which  it  set  was,  however,  soon  followed 
there.  The  40th  article  of  the  Ordonnanoe  of  Blois,  in  the  time 
of  Hen.  3  (King  of  France,  1574  to  1589),  enacts  as  follows-.— 
"  Avons  ordonne  que  nos  sujets  ne  pourront  valablement  contracter 
"mariage  sans  proclamations  precedente^;  apres  lesquels  bans, 
*'  seront  epouses  publiquement ;  et  pour  temoigner  de  la  forme, 
'<y  assisteront  quatre  temoins  dignes  de  foi,  dont  sera  fait  re- 
"  gistre,"  etc. 

This  was  followed  by  an  edict  of  Hen.  4  (a.o.  1606),  which 
declared  that  marriages  which  were  not  made  and  celebrated  in  the 
Church,  and  with  the  solemnities  required  by  the  Ordonnanee  of 
Blois,  should  be  null  and  void.  Then  came  the  declaration  of 
Louis  13,  1639»  art.  1,  which  ordained  that  the  Ordonnanee  of 
Blois  should  be  strictly  observed,  and  that  in  its  interpretation  it 
should  be  deemed  that  there  must  be  four  witnesses  with  the  parisii 
priest,  who  was  to  receive  the  consent  of  the  parties  and  marry  them 
*'qui  recevra  le  consentement  des  parties,  et  les  conjoindra  en 
mariage,  suivant  la  forme  pratiquee  en  r£glise." 

These  laws  were  interpretated  to  mean,  that  the  priest  must  not 
only  have  been  present,  but  must  have  taken  an  active  part,  most 
have  consented  to  marry  and  have  married  the  parties,  io  order  to 
make  a  valid  marriage.  '*  Cette  presence  du  cure  requise  par  nos 
"  lois  pour  la  validite  des  manages,  n'est  pas  une  presence  purement 
'*  passive ;  c'est  un  fait  et  un  ministere  du  cure  qui  doit  recevoir  k 
'*  consentement  des  parties,  et  leur  donner  la  benediction  nuptiale. 
"  Cela  resulte  des  termes  de  la  declaration  de  1639,  ci-deasus  rsp- 
^'portee,  on  il  est  dit  que  le  cure  recevra  le  consentement  des 
*'  parties,  et  les  conjoindra  en  manage,  suivant  la  forme  pratiquee 
''  en  TEglise.  H  ne  suffirait  done  pas,  pour  la  validite  du  manage, 
"que  les  parties  allassent  tronver  a  I'Eglise  leur  cure,  et  qa'ib 
"  lui  declarassent  qu'ils  se  prennent  pour  mari  et  femme :  il  faat 
.''que  le  cure  celebre  le  manage.*' 

Poihier  adds,  in  explanation  of  why  the  clergyman  was  not  con- 
sidered by  the  law  of  France  a  simple  witness,  but  as  having  an 
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''  nou8  avons  dit,  *  que  le  pretre  qui  celebre  le  mariage  n'est  pas  un 

*'  simple  temoin,  et  qu'il  j  exerce  un  ministere/  n'est  pas  contraire  ^^ 

"  a  ce  les  theologiens  enseignent^  *  que  les  parties  qui  contractent     beamish. 

'"mariage    sent    elles-memes    les    ministres    du   Sacrament    de 

"  *  mariage.'    II  est  vrai  qu'elles  en  sont  de  ce  les  ministres  quant 

"  a  ce  qui  est  de  la  substance,  et  qu'elles  se  Tadministrent  recipro- 

"quement  par  leur  consentement,   et   la  declaration   ezterieure 

''qu'elles  se  font  de  ce  consentement ;  mais  le  pretre  est,  de  son 

'*cote,  le   ministre  des   solennitees  que  TEglise  et  le  Prince  ont 

''juge   apropos   d'adjouter  au  mariage   pour  sa  validite,  et  il  est 

*'  propose  par  I'Eglise  et  par  le  Prince  pour  ezercer  ce  ministere.'' 

Such  was  the  state  of  the  law  of  marriage  in  France  up  to  the 
time  oiPoihier:  and  in  this  discussion  it  makes  an  equipoise  with 
the  Council  of  Trent. 

It  is  not  necessary  that  we  should  notice  the  more  modem  laws 
by  which  marriage  is  treated  purely  as  a  civil  contract,  and  required 
to  be  in  a  prescribed  form.  The  validity  of  a  marriage  under  such 
laws  must  depend  upon  the  express  language  of  the  legislator.  We 
may,  under  this  head,  class  the  case  in  1809,  cited  from  the  Causes 
CelebreSj  vol.  1,  p.  295,  and  that  referred  to  in  the  annotated 
edition  of  the  Code  Civile  by  M.  OMert,  law  165,  n.  11 ;  from 
which  we  have  not  derived  much  assistance. 

It  remains  to  make  some  particular  remarks  upon  our  own  law 
and  practice.  In  doing  so,  it  would  be  a  useless  task  to  pass  in 
review  the  cases  cited  in  argument,  and  all  of  which,  with  the  . 
exception  of  Maxwell  v.  Maxwell  {a)j  a.d.  1832,  and  Legeyt  v. 
<yBrien(b)j  aj>.  1834,  before  a  very  learned  Judge,  the  late  Dr. 
Radcliffe,  and  Jarrod  v.  Jarrod  (c),  before  Vice-chancellor  Wood 
(a.d.  1855),  were  stated,  marshalled  and  criticised  in  the  case  of 
Begina  v.  MiUis.  A  comparison  of  the  judgment  of  Lord  Lynd* 
hurst  and  that  of  the  present  Lord  Chancellob  will  supply  all  that 
-can  be  said  on  this  part  of  the  subject.  With  respect  to  those 
authorities,  however  weighty  they  may  be,  which,  in  Regina  v. 


(a)  MUward,  290. 


(6)  MUward,  225. 
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MilliSf  were,  in  the  result,  disregarded,  it  woald  be  useless  to  cite 
them  again.  With  respect  to  those  which  it  left  untouched,  thej 
maj  be  considered  as  showing  that,  notwithstanding  some  early 
decisions,  it  came  to  be  considered  as  law,  that,  before  Lord  H&rd- 
wicke's  Act,  a  marriage  might  be  ^alid,  though  it  departed  from  the 
Bubric  in  respect  of  being  celebrated  in  a  private  house  instead  of 
the  church;  with  no  fitness  other  than  the  clergyman,  instead  of  in 
the  face  of  the  congregation;  with  no  p«von  to  give  the  bride 
away ;  without  b^nns  or  a  licence ;  without  the  use  of  a  ring ;  with- 
out the  repetition  of  the  whole  seryice ;  provided  only  that  the 
parties  took  one  another  for  man  and  wile  by  words  in  the  pre- 
sent tense  before  a  priest,  or  since  the  Reformation,  for  the 
reasons  explained  by  Lord  Lyndhurst  in  Regina  ▼.  MiUis,  s 
deacon.  There  is  not,  however,  any  authority  in  our  law,  of 
which  we  are  aware,  that  if  the  clergyman  refused  to  receive  the 
consent,  or  allow  of  the  marriage  taking  place  in  his  presence,  the 
parties  could,  in  spite  of  him,  take  advantage  of  his  being  present 
to  marry  one  another. 

That  was  the  link  which  the  argument  for  the  plaintiff  below 
sought  to  supply,  by  urging  that  as  all  the  duties  imposed  by  law 
upon  the  clergyman  might  be  neglected  without  invalidating  the 
marriage,  therefore  the  consideration  thai  the  proposed  husband, 
as  being  an  interested  party,  was  not  likely  to  perform  those  doties 
with  impartiality  or  effect,  was  immaterial ;  and  that  the  Rubric 
might  also  be  disregarded  or  modified,  in  so  far  as  it  eontemplatei 
that  the  officiating  clergyman  shall  be  a  third  person. 

This  leads  us  to  consider  what  is  the  essential  part  of  the  mar- 
riitge  service.  It  seemb  probable  that  the  service  in  the  Prayer- 
book  is  substantially  the  same  as  that  which  was  in  use  for  more 
than  two  centuries  before  the  Reformation,  so  far  as  the  end  of  the 
address  to  the  people  following  the  formula,  ^*  I,  M,  take  thee  N," 
^  and,  ''I,  N.,  take  thee,  M.*'  &c.  Whether  any  part  of  it  was 
in  use  before  the  thirteenth  century  is  a  question  upon  which  his- 
torians are  not  agreed. 

Dr.  Lingard  (Anglo-Saxon  Churchy  vol.  2,  pp.  9,  10}  states 
that  in  early  times  no  form  of  words  was  used  at  the  nuptials,  and 
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that  there  was  no  express  contract  of  marriage  at  the  ceremony, 
of  wluch  he  gives  a  detail  (much  to  the  effect  of  one  of  those  in 
Selden^  Uxor  Ehraica^  book  2,  c.  27,  without  the  words  of  the  mar- 
riage ceremony) ;  but  that  the  consent  of  the  parties  wiis  only  signi- 
fied by  the  giving  and  receiving  of  the  ring  at  the  church  door,  in 
the  presence  of  the  priest,  who  blessed  it»  and  by  afterwards  attend- 
ing in  the  church  the  celebration  of  the  Eucharist,  during  which 
the  nuptial  benediction  was  pronounced.  He  states  that  there  is  no 
trace  of  any  form  of  marriage  contract  in  ancient  sacramentaries 
previous  to  the  dose  of  the  tweU^  century ;  and  that  the  earliest 
mention  of  any  form  is  in  the  constitutions  of  the  two  Englidi  pre- 
lates already  mentioned,  Richard  Poere  or  Poore,  Bishop  of  Salis- 
bury (a.d.  1217  to  1228),  and  Richard  de  Marisco,  Bishop  of 
Durham,  during  the  same  period. 

Sir  Frameis  Palgrave  {Bin  and  Progress  of  ike  CtmstUuHon^ 
part  2,  p.;  135),  however,  concludes  from  the  peculiar  language, 
rhythmioal  form,  and  general  use  of  the  verba  de  frsssenH,  that 
they  represent  an  Anglo-Saxon  oath,  in  use  before  CSiristian  times, 
as  the  civil  ceremony  of  marriage,  to  whidi  the  Church  has  since 
added  the  blessing;  and  that  *^ notwitlMtanding  the  labours  of 
"  Augustine,  it  is  to  be  suspected  that  the  ancient  wedding  form  is 
"  yet  retained  in  our  Ritual,  where  the  wife  is  taken  <  to  have  and 
'•to  hold,'"  &c. 

The  oldest  known  forms  of  the  English  marriage  aervice,  accord- 

ii%  to  tlie  uses  of  Salisbury  and  Tmrk,  which  agreed  in  snfaetance 

but  differed  in  detail,  will  be  found  at   large  in  SeUen,  Uwr 

BbraieOf  book  2,  c.  27,  2nd  vol  of  works  (9rd  if  bound  in  rix 

vols.),  column  676 ;  and  those  parts  of  the  Rituals  frcmi  which  the 

present  aervice  was   composed,  will  be  found   in  a  convenient 

arrangement,  side  by  side  with  it,  in  a  modem  work,  2  Paliaer's 

Origines  LUurgiea^   p.   212.      The  double  form  of  consent   is 

explained  by  the  fact  that  the  early  part  of  the  service,  from  the 

preface  or  banns  to  where  the  woman  says  **  I  will,''  consists  of  the 

espousals,  which  formeriy  used  to  take  place  some  time  before  the 

^y  of  the  solemnisation  of  the  marriage.    In  the  introductory  part 

of  the  ceremony,  the  expression  which  dn  the  Prayer-book  stands 
VOL.  11.  69  L 
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thus,  "  Dearly  beloved,  we  are  gathered  together  here  in  the  sight 
of  God,  and  in  the  face  of  this  congregation,  to  join,"  dec,  stands 
in  the  ancient  form,  '*  coram  Deo,  angelis,  et  omnibns  Sanctis  ejos, 
tn  fcuiie  EceletUB^  ad  conjongendam,"  &c.  Tlus  form  of  haims 
(banna)  was  to  be  spoken  in  the  mother  tongue,  and  it  admonished, 
as  in  the  present  form,  anyone  who  might  know  of  cause  or  jost 
impediment  to  declare  it. 

Then  followed  a  similar  admonition  to  the  man  and  woman,  the 
terms  of  which  are  remarkable,  as  even  more  distinctly  than  the 
present  form,  indicating  the  discretionary  power  in  Uie  minister  to 
prevent  an  improper  marriage: — ^'Also  I  charge  yon  both,  and 
«  eyther  be  yourselfe  as  ye  wyll  answer  before  God  at  the  Day  of 
^'  Dome,  that  yf  there  be  any  thynge  done  pryvely  or  openly  betwene 
^  yourselfe,  or  that  ye  know  any  lawful  lettyng  why  that  ye  may 
<'  not  be  wedded  togyder  at  thys  tyme,  say  it  nowe,  or  toedoanis 
"more  to  this  maUerJ* 

Then  follows  a  Rubric  in  the  terms  of  that  in  the  Prayer-book, 
directing  that  if  anyone  puts  forward  a  just  impediment,  and  gives 
security  to  prove  it,  "  et  ad  hoc  probandum  cautionem  prsBStiterit^ 
differantur  sponsalia,  quousqiie  rei  Veritas  cognoscatur.** 

The  questions  are  then  put,  to  which  the  man  and  woman  aDSwer 
"  I  will,**  and  so  end  the  espousals. 

The  ancient  form  proceeds  to  direct  that  the  woman  be  given 
away  by  her  father  or  friends,  and  that  her  husband  shall  plight  her 
his  troth  ^^per  verba  de  prsosenti,"  saying  after  the  priest  The 
most  remarkable ,  difierence  between  the  intermediate  and  more 
modem  forms  of  those  **  verba  de  pnesenti "  is  in  the  substitution 
of  the  words  "  according  to  Gt)d's  holy  ordinance,"  for  the  words 
**i{  Holy  Church  it  woU  (or  well)  ordeyne."  These  latter  words 
are^  considered  by  Sir  Francis  Palgrave  to  have  been  added  in 
Christian  times  to  the  formula,  which,  in  his  opinion,  claims  a  more 
remote  antiquity. 

This,  the  most  significant  portion  of  the  marriage  service,  stood 
as  follows  in  the  ancient  rituals: — *< Delude  detur  foemina  a  patie 
*<suo,  vel  ab  amicis  «jus.  Yir  cam  recipiat  in  Dei  fide,  et  sua  aer- 
^Wandam,  sicut  vovit  coram  sacerdote,  et  teneat  earn  per  mioom 
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*'8aaiii  dezteram  in  manu  sua  dextera,  et  sic  det  fidem  mulieri  per        186K 

H*  ofLwdi. 
"  verba  da  praesenti,  ita  dicens  docente  sacerdote — '  I,  N,  take  the,  M, 

•<  <  to  my  wedded  wyf,  to  have  and  to  hold,  fro  this  day  forward  [at 

*' '  bedde  and  at  horde,  for  fairer  for  fouler,*]  for  bettere  for  wors, 

"'for  richer  for  porere,  in  syknesse  and  in  hele,  till  death   us 

"  'departe  [if  Holy  Church  it  woli  (or  well)  ordeynef]*  and  thereto 

'*'I  plight  the  my  trouthe/     Manum  retrahpndo.     Deinde  dicat 

''mnlier  docente   sacerdote,    'I,  M,  take  the,   N,  to   my  wedded 

" '  husbonde,  to  have  and  to  hold  fro  this  day  forward,  for  better 

"'for  wors,  for  richer  for  porere,  in  syknesse  and  in  hele,  iobe 

"*bonere  and  buxom  (biegsam,  obedient),  in  bedde  and  at  horde, 

" '  tyll  deihe  us  departe,  if  Holy  Church  it  woU  (or  well)  ordeyne, 

"'and  thereto  I  plight  the  my  trouthe.'" 

Then  followed  the  giving  of  the  ring,,  and  the  blessing  thereof. 

Anciently,  up  to  this  point,  the  marriage  was  celebrated  at  the 
door  of  the  church,  ''ad  ostium  Ecclesiae.*'  The  parties  then 
entered  the  church,  and,  after  the  thanksgiving  and  prayer,  the 
Eucharist  was  celebrated,  and,  the  solemn  tenediction  was  given. 

That  part  of  the  service  in  which  the  minister  joins  the  right 
hands  of  the  parties  together,  and  says,  "  Those  whom  God  hath 
joined  together  let  no  man  put  asunder,"  is  ancient,  and  it  is  stated 
by  Mr.  PeUmer  to  be  perhaps  peculiar  to  the  Church  of  England. 
It  is  observable  that  the  authors  of  this  form  appear  to  have  care- 
fully avoided  the  style  v"  JEgo  vo*  eonjungo^**  adopted  at  the  Council 
of  Trent 

The  address  to  the  people,  which  follows,  contains  an  explana- 
tion of  the  preceding  service,  and  points  oat  the  distinction  between 
that  which  is  essential  and  that  which  is  only  declaratory  or 
formal ;  and  with  it  we  may  conclude  our  citations  from  the  Book 
of  Common  Prayer,  "  Here  ike  Minister  shall  say  unio  ike  People 
"  (of  whom  before  1754  there  need  have  been  none),  forasmuch 
"as  M  and  N  have  consented  together  in,  holy  wedloekf  and 
"have  witnessed  the  same  before  God  and  this  compaoy,  and 
"thereto  have  given  and  pledged  their  troth,  either  to  other, 
"and  have  declared  the  same  by  giving  and  receiving  of  a  ring 

*  York  use.  t  Kotia  YorkibniL 
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''  [and  of  gold  and  silver],  and  by  joining  of  hands,  I  pranouMe 
''  that  they  be  man  and  wife  together,  in  the  name/'  &e. 

This  is  almost  word  for  word  taken  from  the  ancient  Latin  form, 
Selden^  Uxor  Ebraica^  book  2,  e.  27»  vol.  2,  column  683. 

If  it  be  onr  duty  to  answer  a  qnestion  raised  daring  the  argu- 
ment, and  to  say  at  what  part  of  the  service  the  marriage  is  knit 
for  civil  purposes,  we  answer,  in  the  words  of  the  39th  section  of 
LiuUion^  "  afler  affiance  and  troth  plighted  between  them.**  This 
period,  before  the  solemn  nuptial  benediction  which  was  afterwards 
pronounced  inside  the  church,  was  that  at  which  dower  ^*  ad  otikm 
Eceleiia "  might  have  been  assigned ;  and  according  to  the  Com- 
mentary^ Co.  Littletony  34  a,  that  could  by  the  better  opinion  onlj 
have  been  assigned  "after  marriage  solemnised."  The  sofaseqaent 
giving  of  the  ring,  and  joining  of  hands,  and  pnUication  of  the 
fkot  of  marriage  by  the  minister,  are  in  their  nature,  and  are  stated 
to  be,  symbolical  and  declaratory  of  a  marriage  which  has  alresdj 
taken  place  by  the  consent  of  the  parties.  The  blessing  is  as  of 
persons  who  have  akeady  consented  together  in  wedlock,  and 
anciently,  as  well  in  England  as  abroad,  the  nuptial  benediction 
was  given  only  at  a  first  marriage:  Selden^  vhi  s^g^ra^  colonui 
678.  The  rest  of  the  service  consists  of  thanksgiving,  exhortation, 
and  prayer. 

Lest,  however,^  there  should  by  possibility  any  mischief  resolt 
from  our  expressing  this  opinion,  we  must  protest  against  its  being 
supposed  to  be,  in  our  view,  either  wis6  or  right  to  leave  out  snj 
part  of  the  service. 

The  Rubric  gives  directions  with  reference  to  marriage  by  banns 
only,  and  therefore  must  be  capable  of  modification  to  suit  the  esse 
of  marriage  by  licence.  This  may  explain  why  those  circum- 
stances which  were  to  accompany  a  marriage  by  banns,  but  whieh 
might  be  dispensed  with  in  the  case  of  a  marriage  by  special  licence, 
amongst  others,  celebration  in  a  ohurch  by  the  minister  of  the  paiish, 
in  the  presence  of  the  congregation,  had,  before  the  Marriage  Act, 
come  to  be  considered  as  non-essential,  the  want  of  a  dispensation  ftr 
such  purpose  having  been,  before  Lord  Hardwioke's  Act,  treated  is 
an  offence  against  the  ordinary,  and,  therefore,  only  as  an  irregn- 
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larity.  The  want  of  a  person  to  give  away  the  bride  is  not  visited 
by  the  Rubric  or  by  the  general  law  with  any  consequences.  The 
omission  of  the  giving  of  the  ring,  and  the  subsequent  part  of  the 
ceremony,  may,  for  reasons  already  given,  be  considered  for  civil 
purposes  non-essential.  An  omission  by  the  minister  to  give  the 
proper  warning  would  be  his  fault,  and  the  Rubric  does  not  profess 
to  visit  that  upon  the  parties. 

These  considerations  may  explain  in  what  manner,  consistently 
with  Begina  v.  MiUii^  the  decisions  and  dUUa  as  to  the  validity 
of  irregular  marriages,  which  have  varied  in  those  several  respects 
from  4he  prescribed  and  accustomed  forms,  may  stUl  be  law,  may 
still  be  considered  as  legitimate  applications  of  the  rule  which 
seems  to  have  pervaded  the  law  of  marriage,  via.,  that  directions 
as  to  the  manner,  and  even  prohibition  under  a  penalty  other  than 
npllity,  do  not  necessarily  imply  nullity;  a  rule  acted  upon  since 
Begina  v.  MiUit^  in  CaUerall  v.  Catierall{b)\ 

The  Rubric,  explained  and  confirmed  as  it  is,  can,  however, 
ghardly  mislead  us  as  to  the  duties  of  the  minister,  who,  it  appears, 
must  be  present,  or  as  to  the  character  in  which  he  attends ;  and 
it  abundantly  indicates  that  the  duties  are  other  than  those  of  a 
mere  bystander,  and  that  the  character  in  which  the  minister  attends 
is  not  only  that  of  a  witness  to  the  contract,  but  that  of  a  functionary 
entrusted  with  the  duty  of  preventing  the  marriage  from  taking 
place»  if  a  just  impediment  be  brought  to  his  knowl^ge.  The 
evidence  of  such  an  impediment  is  left  to  the  knowledge  of  the 
minister  himself,  to  the  conscience  of  the  parties,  and  to  the  unen- 
forced interference  of  third  persons.  The  parties  are  not  made 
answerable  for  the  performance  of  the  minister's  duty  at  the  penalty 
of  their  marriage ;  but  the  duty  exists,  and  its  character  is  such  that 
the  person  to  perform  it  ought  to  be  one  other  than  either  of  the 
interested  parties. 

Had^  the  case  been  res  nova^  we  might  have  thought  that  the 
law  of  Edmund,  the  Rubric,  and  the  other  indications  that  by  the 

(a)  1  Robertson,  580. 

*  In  the  leport  of  this  case  in  Ao&erffon,  a  *<not"  seems  to  hare  been 
omitted  by  mistake,  in  the  second  page  of  the  judgment,  page  582,  line  9. 
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law  of  England  a  priest  was  to  be  present  at  a  marriage,  were  but 
reflections  of  the  general  law  of  the  Chorchy  by  which*  from  the 
earliest  times,  the  intervention  of  a  priest  had  been  inculcated,  and 
from  time  to  time  enforced  by  penalties,  though  never,  before  the 
Council  of  Trenty  by  nullifying  the  marriage  at  which  no  priest 
assisted. 

That  view  was  presented  and  considered  in  JRegina  v.  Mittii, 
and  it  raised  a  question  worthy  of  all  the  zeal,  learning,  and  genius 
which  it  called  forth ;  but  that  view  was  not  adopted  in  the  result, 
and  it  is  not  competent  for  us  to  restore  it.  It  is  to  be  assomedf 
for  the  purpose  of  to-day,  that  England,  from  time  immemorial, 
divided  from  the  Church,  held  the  presence  of  a  priest  to  be  essential. 
And  whatever  hardship  such  a  law  may,  in  the  course  of  years,  have 
wrought  to  dissenting  bodies,  and  also  to  British  subjects  in  the  colonies 
and  in  foreign  countries,  where  no  priest  could  be  procured,  if  the 
law  was  ever  rightly  held  to  apply  under  such  circumstances,*  as  to 
which  we  say  nothing,  those  hardships  (now  mitigated  by  numeioos 
statutes  passed  before  and  since  the  decision  in  Regina  v.  MiUu)^ 
were  very  unlikely  to  have  been  foreseen  at  the  time  when  the  law 
assumed  to  exist  must  have  been  established.  It  cannot  with  jostioe 
be  said  that,  at  that  time,  it  was  either  an  unintelligible  or  irrational 
law,  nor  that  the  objects  which  it  had  in  view,  namely,  the  preventioo 
of  unlawful  marriages,  and  the  preservation  of  evidence  of.those  which 
should  take  place,  besides  the  addition  of  a  religious  sanction  to  the 
duties  which  spring  from  the  relation  of  man  and  wife,  are  either 
obscure  or  even  less  important  at  the  present  moment  than  they 
were  ten  centuries  ago. 

The  law  assumed  to  ezbt  appears  to  us,  for  the  reasons  which 
we  have  stated,  to  require  that,  equally  in  the  case  of  the  dergj 
es  of  the  laity,  marriage  in  this  countiy  shall  (in  the  absence  of 
express  statute)  take  place  in  the  presence  and  with  the  assent  of 
a  clerk  in  Holy  Orders,  who  must  be  a  third  person,  and  whose 
duty  it  is  to  prevent  or  put  off  die  marriage  if  there  be  opposed  s 
just  impediment;  and  who,  in  case  he  allows  of  its  proceeding,  is 

•  Compare  CtUherwood  t.  Calton  (13  Mees.  &  Wels.  264),  CttUrtBr. 
SiK^aan  (1  Bob.  304),  and  CftUerallY,  CaUeratt  (Ibid  580> 
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then,  in  the  primary  sense  of  the  word,  to  marry  the  parties,  by 
receiving  their  mutual  consent  to  become  n^an  and  wife. 

If  just  exception  be  made  to  the  length  at  which  we  have  stated 
our  unanimous  opinion,  and  the  reasons  upon  which  it  is  founded, 
our  excuse  must  be  looked  for  in  the  unaccustomed  nature  of  the 
case,  and  the  grave  importance  of  the  general  subject ;  nor  are  we 
ashamed  to  own  that  our  minds  fluctuated  during  the  discussion, 
and  that  we  deliberated  with  more  than  ordinary  anxiety  and 
caution,  before  we  felt  constrained  to  be  of  opinion  that  the  act 
of  competent  persons,  who  in  fact  contracted  with  one  another  to 
become  man  and  wife,  by  a  ceremony  as  binding  upon  them  in 
conscience  (with  reverence  be  it  spoken)  as  if  an  Archbishop  had 
pronounced  the  blessing,  was,  for  reasons  which  still  affect  the 
security  of  titles,  and  the  peace  of  families,  unavailing  in  point 
of  law. 

We,  that  is  to  say,  my  Brother  Btuss  and  Hill,  and  myself, 
being  the  only  Judges  who  were  present  during  the  whole  of  the 
argument,  thus  answer  the  question  in  the  negative. 


1861. 
H.  ofLordk. 
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YATES  V.  MEEHAN.  Q«e«.'.BmA. 

(Queen's  Bench.)  ^une^u 

Afpugation  on  behalf  of  the  High  Sheriff  of  the  county  of  Gal-  The  right  of 

i.     .  t  .  ,  ^    f .      .     .  1 .  J  1        .  the  Shenff  to 

way,  for  the  expenses  incurred  by  him  in  taking  and  keeping  pos-  poundage  fees 

session  of  certain  goods  seized  under  a  /?.  fa, ;  together  with  his  ^  ^^^^  i? 
^  ./     ^      '       &  statute,  but  did 

poundage.     The  claim  for  poundage  was  abandoned  in  the  course  not  exist  at  the 

of  the  argument.     It  appeared,  from  the  affidavits,  that  the  Sub-  ^^"hT  Sheriff 

sheriff  for  the  county  of  Galway  seized  the  goods  in  question,  under  is  entitled,  m 

a  writ  of  Ji.  fa.,  upon  the  24th  of  August  1859-     On  the  27th  of  exeYud^'^un'^ 

August,  the  Sub-sheriff  was  served  with  a  notice  on  behalf  of  one  derawritof/?. 

Mary  Anne  Meehan,  claiming  said  goods,  and  cautioning  him  against  \\l  poundage 

proceeding  with  the  sale  of  same.    Upon  the  31st  of  August,  the  Sub-  ^®®*  <>?*  oiih^ 

sheriff  caused  a  copy  of  this  notice  to  be  served  upon  the  plaintiff  s  even  though 

attorney,  and  required  his  answer  as  to  whether  he  would  proceed  *V*^'l^"^j?h' 

with  such  sale,  or  abandon  the  seizure.     The  plaintiff's  attorney  amount  of  the 

having  given  no  reply  to  this  notice,  upon  the  7th  of  October  the  ^*i^"the'case 

usual  summoning  order,  under  the  Interpleader  Act,  was  obtained,  of  an  execution 

The  summoning  oinler  having  been  served  upon  said  Mary  Anne  ^here  there  is 

Meehnn  and  the  plaintiff's  attorney,  and  the  said  Mary  Anne  Meehan  *  surplus  be- 

and  the  plaintiff  having  appeared,  in  pursuance  thereof,  by  an  order,  amount  of  the 

dated  the  2l8t  of  October  1859,  an  interpleader  issue  was  directed  «x<»ution,    if, 

'  '^  *  with  the  assent 

to  try  the  right  to  said  goods.     This  interpleader  issue  was  not  tried,  of  the  defend- 

an  arrangement  to  that   effect   having  been  entered   into  by  the  ccution     ex** 

parties.     The  expenses  claimed  by  the  Sheriff  were  set  forth  in  a  penses  are  in- 

,    J  ,    ^,  cuiTcd  by  the 

schedule  thus  :—  Shenflr.  either 

1859— Bailiff  in  charge  of  defendant's  goods,  from  the  24th  of  August  for  the  preser- 

tothe2l8tofOctober,  beingSSdays,  at28.  6d.pcrdaT  £7    5    0  Jl*^^"  ®'  ^^ 

«v    .^.  ,  ......    ^    .  the  more  ad- 

Shenn  s    poundage    on    the    wnt    of  fieri  facias,    amount  yantageons 

£45.  Is.  Id.,  at  Is.  Od.     .  2    5    0  sale   of  the 

goods,  he  is  en- 

£9  10    0   titled,  not  only 
to  his  pound- 
age fees,  but  also  to  such  expenses. 
The  Sheriff  is  not  entitled,  upon  an*  application  by  him  for  an  interpleader  order 
under  the  Interpleader  Act,  to  the  costs  of  such  application ;  but  if  there  be  con- 
flicting claims  with  respect  to  the  property  seized,  and  the  contending  parties,  by 
perseTering  in  their  claims,  render  it  necessary  for  the  Court  to  interfere,  and  grant 
the  Sheriff  a  summoning  order  under  that  Act,  the  jurisdiction  of  the  Court,  there- 
upon, attaches,  and  the  costs  of  keeping  and  preserxiug  the  goods  seized,  Incurred 
after,  but  not  before,  the  making  of  the  summoning  onler,  are  within  the  direction 
of  the  Court ;  the  Sheriff,  however,  in  applying  for  such  costs,  must  satisfy  the 
Court  that,  after  seizure  and  notice  of  claim,  he  has  proceeded,  under  the  Interpleader 
Act,  with  due  promptness. 

a 
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T.  T.  1860.       Upon  the  writ  of  JL/a.  there  was  the  following  indoraement  :— 
q^bSouA.  <«  rpi^^  defendant  is  a  resident  of  Tuam,  county  Galway ;  has  a  soft 
TATBS       "  goods  shop ;  hawks  goods  through  the  country. — Samuei.  Mat- 
V.  «  XHBWS,  attorney  for  the  plaintifif." 

MBBHAK. 

Jordan^  for  the  Sheriff,  referred  to  BttUer  ▼•  Llojfd  {a\  and  also 
to  the  indorsement  upon  the  writ  of  Ji.  fa. 

W.  /•  Sidney^  for  the  claimant,  Mary  Anne  Meehan,  referred  to 
Dabbs  ▼.  Humphries  (h) ;  Underden  ▼.  Bwrgeu  {e)  ;  Seaies  ¥. 
Sargeson{d)f  and  to  the  10  Car.^  sess.  3,  c  9- 

FxTZOE&ALD,  J.,  referred  to  the  6  Anne^  c  7 ;  the  43  &.  3,  c.  46 ; 
the  106th  General  Order  1854,  and  the  cases  of  Moran  y.  Tjrr- 
reU{e\  and  BuckU  y.  Bewe*  (f). 

Cwr.  ad.  wdu 


Lbfbot,  C.  J. 
•'^  1*  In  this  case,  in  which  an  application  has  been  made,  oo  behalf  of 

the  Sheriff^  for  the  expenses  incurred  in  keeping  certain  goods  seind 
by  him,  we  haye  had  to  consider  his  right  to  such  expenses,  as  also 
to  consider  the  different  questions  which  arose  in  the  course  of  the 
argument,  with  a  yiew  to  regulate  the  practice  of  the  Court  with 
respect  to  the  Sheriff's  title  to  demand  his  fees,  or  the  expenses 
which  may  haye  been  incurred  by  him  in  the  taking  care  of  goods 
seized  under  the  execution  of  a  writ  of  Jlerifaeiat.  We  haye  cars- 
fuUy  examined  and  fully  considered  the  different  statutes  relating  to 
this  subject,  both  in  England  and  Ireland ;  the  10  Car.  1,  sess.  3, 
c.  19,  in  Ireland,  the  29  Eliz.,  c  4,  in  England,  and  the  43  G.  3> 
0.  ASflr.J^  as  also  the  late  Interpleader  Act,  which  giyea  the 
Sheriff  a  right  to  apply  to  this  Court  for  an  interpleader  order.  We 
haye  also  looked  into  the  seyeral  cases  to  which  we  were  referred 
during  the  argument,  and,  after  such  examination  of  the  statutes  and 
authorities,  we  haye  been  enabled  to  form  an  opinion  as  to  the  rights 
of  the  Sheriff  in  this  case.  In  the  case  of  Savage  v.  Smith  (^),  in 
which,  although  the  Court  arrived  at  no  decision  upon  the  point, 
yet  the  practice  of  the  Sheriff's  officer  taking  leyy  money  for  the 
preseryation  of  the  goods,  in  addition  to  the  poundage  fees,  noiwith- 

(a)  1  It.  Jot.  87. 
(6)  8  Dowl.  Pr.  Cas.  877;  S.  C,  1  Sc  825 ;  1  Bing.,  N.  C,  412. 
(e)  4  DowL  Pr.  Cas.  104.  (d)  3  Dowl.  Pr.  Cas.  707. 

(0  5  Ir.  Jar.  148.  07  8  B.  &  Cr.  688. 

(S)  2W.  HI.  110M102. 
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We  have  also  T.  T«  I860* 
EnatchbuU{a),  in  «««»'««-«»- 


standing  the  statute  of  Elix.^  was  insisted  upon, 
considered  attentively  the  case  of  WoodgaU  v 
which  reference  is  made  to  that  practice,  and  a  decision  come  to 
upon  it ;  also  the  case  of  Buckie  v.  Bewes  (6),  and  that  of  Dew  v. 
Parsons  (e)i  and  from  a  consideration  of  these  cases,  and  the 
statutes  which  I  have  mentioned,  we  have  formed  an  opinion  with 
respect  to  the  rights  of  the  Sheri£P;  first,  with  reference  to  the 
case  simply  of  his  fees ;  secondly,  when  he  claims  the  expenses  in- 
curred by  him  for  the  preservation  of  the  goods  seized  ;  and,  thirdly, 
where  an  order  under  the  Interpleader  Act  has  been  applied  for  by 
him,  and  granted  by  the  Court,  as  to  the  rights  which  result  from 
the  granting  of  that  order,  and  the  manner  in  which  the  Court 
should  deal  with  the  case  subsequently  to  the  commencement  of 
proceedings  under  that  order.  Referring  then  to  the  early  statutes 
upon  this  subject,  we  are  of  opinion  that  the  Sheriff  is  entitled 
only  to  his  poundage  fees — at  the  Common  Law  he  was  entitled  to  no 
compensation ;  he  was  bound  to  execute  the  Queen's  writs,  without 
making  them  the  subject  of  any  charge — ^those  statutes,  however, 
that  of  Chas.  in  IreUnd,  and  that  of  Eliz,  in  England,  for  the  first 
time,  gave  him  a  right  to  the  fee  of  Is.  in  the  pound  for  the  first 
£100  levied,  and  sixpence  for  every  pound  afterwards;  but  they 
forbade  him,  under  the  pretence  or  by  virtue  of  his  office,  from 
taking  or  claiming  anything  more  for  the  discharge  of  his  duty ;  and, 
accordingly,  in  many  of  the  cases  we  find  that  the  question  arose  in 
an  action  against  the  Sheriff  for  extortion,  for  taking  mom  than  his 
poundage  fees.  It  would  seem  to  have  been  intended,  and  with 
reason,  that,  generally  speaking,  these  fees  should  be  allowed  to  the 
Sheriflf  in  lieu  of  all  the  expenses  and  trouble  attending  the  dis- 
charge of  his  duty  in  executing  writs.  In  the  case,  however,  of  an 
execution  under  a  Jieri  faeias,  where  goods  have  been  seized,  and 
there  is  a  surplus  beyond  the  amount  of  the  execution,  if,  with  the 
assent  of  the  defendant  in  the  execution,  expenses  are  incurred, 
either  for  the  preservation  of  the  goods,  or  for  the  more  advanta- 
geous sale  of  them — as,  for  instance,  the  expense  of  employing  an 
auctioneer  to  sell  them — in  that  case  the  Sheriff  is  entitled  not  only 
to  his  poundage  fees,  but  also  to  the  expenses  so  incurred  with 
the  assent  of  the  defendant.  Where,  too,  expenses  have  been  in- 
curred by  the  Sheriff,  owing  to  great  default  on  the  part  of  the 
plabtiff  in  the  execution,  in  that  case  also,  it  would  be  reasonable 
to  throw  on  the  plaintiff  those  expenses  in  addition  to  his  fees.  But, 
with  respect  to  his  fees,  the  Sheriff  is  entitled,  in  every  case,  to 


(a)  2  T.  B.  148.  (fr)  3  B.  ft  Cr.  68& 

(c)  2  B.  &  Al.  562. 
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T.  T.  1860.  deduct  his  fees  oat  of  the  sum  levied,  even  though  there  be  no  sar- 
'  plus;  if  there  be  a  surplus,  then,  upon  the  execution  of  ^  fieri 
facias,  he  may  deduct  out  of  the  surplus,  in  addition  to  his  fees, 
any  reasonable  expenses  properly  incurred  by  him  ;  as,  for  instance, 
in  the  preservation  of  the  goods  seized,  or  in  the  conducting  of  the 
sale  of  them  in  a  manner  most  beneficial  to  all  parties.  These 
considerations  dispose  of  the  question  as  to  the  general  rights  of  the 
SheriflT,  apart  from  the  case  where  an  order  under  the  Interpleader 
Act  has  been  obtained  by  him.  In  such  case  the  general  rule  is, 
that  the  Interpleader  Statute  being  an  enactment  passed  for  the  con- 
venience and  benefit  of  the  Sheriff,  his  merely  of  his  own  motion 
coming  to  the  Court,  and  applying  to  have  the  benefit  of  the  Act 
extended  to  him,  does  not  entitle  him  to  any  costs.  If,  however, 
there  be  conflicting  claims  with  respect  to  the  property  seized,  and 
the  contending  parties,  by  persevering  in  their  claims,  render  it 
necessary  that  the  Court  should  interpose  at  the  instance  of  the 
Sheriff,  and  grant  him  a  summoning  order,  the  jurisdiction  of  the 
Court  thereupon  attaches,  and  the  costs  of  these  subsequent  pro- 
ceedings ai*e  within  the  direction  of  the  Court.  The  question  then 
arises,  whether  those  costs  include  not  only  the  Sheriff's  poundage 
fees,  but  whether  he  is  not  also  entitled  to  the  expenses  which  he 
may  have  incurred  in  the  preservation  of  the  goods  seized  ?  a  ques- 
tion of  considerable  importance,  when  we  consider  how  far  the 
rights  of  the  parties  may  be  affected  by  delay  on  the  part  of  the 
Sheriff.  We  hold  it  to  be  essential,  therefore,  when  the  Sheri^ 
af>er  having  obtained  an  order  under  the  Act,  applies  for  the  costs 
and  charges  of  preserving  the  goods  seized,  that  he  should  make 
it  appear  to  the  Court  that  he  has  come  with  due  diligence ;  for  by 
this  order  he  is  not  to  be  permitted,  after  having  executed  the  writ  sod 
made  a  seizure,  to  incumber  the  parties  with  the  expenses  of  detaining 
the  goods,  without  giving  them  an  opportunity,  at  the  earliest  period 
he  could  reasonably  be  expected  to  do  so,  of  determining  whether 
they  would  persevere  in  their  claims,  so  as  to  render  necessaiy  the 
granting  of  the  order  under  the  Interpleader  Act  These  are  the 
principles  upon  which,  it  appears  to  us,  this  case  should  be  decided; 
the  Sheriff  has  not  used  due  diligence  in  applying  for  the  order 
under  the  Act ;  and,  by  that  negligence,  he  has  disentitled  himself 
from  obtaining  any  order  of  the  Court  with  respect  to  the  expenses 
claimed  by  him  upon  the  present  motion. 


O'Brien,  J. 

I  concur  in  the  ruling  pronounced  by  my  Lord  Chief  Justice, 
that  this  application  on  the  part  of  the  Sheriff  should  be  refused, 
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upon  the  ground  of  delay.  I  arrive  at  this  conclusion  without  de- 
ciding whether  the  exceptional  cases  put  by  my  Lord  Chief  Justice 
may  not  create  a  distinction.  In  the  absence,  however,  of  such  ex- 
ceptional cases,  tlie  Sheriff  is  only  entitled  to  the  poundage  fees 
allowed  liim  by  the  statute. 


T.  T.  1860. 
OmvCb  Bench. 

^-  -^     -< 
TATE8 

AiSSHAN. 


Hayes,  J. 

I  concur  with  ray  Lord,   that  this  case  ought  to  be  decided 
upon  the  groun^  that  due  diligence  has  not  been  used  on  the  part 
of  the  Sheriff.    It  is  only  necessary  to  look  at  the  dates,  to  be  con- 
vinced not  only  of  the  absence  of  due  diligence,  but  of  the  existence  of 
very  great  laches  on  tlie  part  of  that  officer.     The-  goods  were  seized 
upon  the  24th  of  August  1859  ;  the  claim  by  the  defendant  was  made 
upon  the  27th  of  August,  and  upon  the  31st  of  August  the  Sheriff 
serves  notice  of  that  claim  on  the  plaintiff.     Now,  the  first  exhi- 
bition of  laches  on  the  part  of  the  Sheriff  is  that,  instead  of  bring- 
ing the  matter  at  once  before  the  Court,  he,  by  the  notice,  gives  the 
plaintiff  a  week  to  consider  as  to  what  course  he  should  adopt     The 
levy  having  been  made,  to  a  comparatively  small  amount,  on  the 
goods  of  a  country  shopkeeper,  no  step  is  taken  during  that  week 
by  the  Sheriff,  to  bring  the  case  before  a  Judge  in  Chamber,  to  get 
his  order  under  the  Interpleader  Act ;  for,  it  must  be  borne  in  mind, 
that  it  is  by  no  means  necessary  to  defer  such  an  application  until 
a  Judge  would  be  sitting  in  the  Consolidated  Chamber  ;  such  a  pro- 
ceeding under  this  Interpleader  Act  might  be  instituted  before  a 
Judge  even  at  his  own  house.     Here,  however,  the  application  is 
not  even  made  at  the  end  of  the  week ;  but  several  Consolidated 
Chamber  Sittings  are  passed  by,  and  it  is  not  until  the  7th  of  October  \ 
that  the  summoning  order  is  obtained ;  during  all  that  period  the 
Sheriff's  bailiffs  are  keeping  watch,  night  and  day,  on  this  miserable 
stock  of  soft  goods.     At  length,  after  being  served  with  the  sum- 
moning order,  the  execution  creditor  finds  that  it  is  not  worth  his 
while  to  proceed  with  the  execution,  declines  to  try  the  issue,  and 
so  abandons  all  claim  to  the  property.     The  Sheriff  now   comes 
here,  claiming  the  sum  of  £7.  5s.  for  watching  the  goods  during  the 
Long  Vacation,  and  £2. 5s.  as  his  poundage  fees.     This  statement  of 
facts  and  figures  is  of  itself  sufficient  to  show  the  unreasonableness 
of  the  Sheriff^s  claim.     It  is  the  duty  of  the  Sheriff  to  apply  for  an 
order,  under  the  Interpleader  Act,  with  promptness,  after  seizure  and 
notice  of  claim.    Were  authority  wanted  for  that  position,  the  case 
of  Wrixon  v.  Pureell  (a)  lays  it  down  in  so  many  words.      The 


(a)  Bl  Dun.  &  Osb,  265. 
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T.  T.  1860.  Sheriff,  therefore,  having  forborne  to  bring  the  matter  before  the 
aiie€ii'«B«icA.  Court  at  an  early  opportunity,  he  has,  in  my  opinion,  forfeited  all 
claim  to  the  consideration  of  the  Conrt. 

Fitzgerald,  J. 

This  case  is  one  of  considerable  practical  importance,  and,  for 
that  reason,  I  am  desirous  of  stating  in  a  few  words  the  grounds  for 
my  concurrence  in  the  judgment  of  the  Court.  This  an  applicatioB 
by  the  Sheriff,  that  John  Yates,  the  execution  creditor,  *Mo  pay  to 
**  the  Sheriff  the  expenses  incurred  by  said  Sheriff,  of  taking  and 
''  keeping  possession  of  the  goods  an^  chattels  in  the  interpleader 
<<  order  in  this  cause  specified,  together  with  his  poundage.*  I 
quite  concur  in  what  has  fallen  from  my  Lord  Chisp  Justics,  as 
to  the  Common  Law  position  of  the  Sheriff;  and  I  take  it  to  be  quite 
settled  that,  at  the  Common  Law,  the  Sheriff  was  not  entitled  to 
make  any  charge  for  executing  the  Queen's  writs.  In  Dew  ▼.  Par- 
tom  (a),  I  find  a  statement  made  by  Abbott,  C.  J^  which,  although 
it  was  not  the  decision  of  the  Court,  yet,  coming  from  so  eminent  a 
Judge,  is  a  didum  entitled  to  great  weight.  He  says  (6),  '^  At  the 
*'  Common  Law  the  Sheriff  was  not  entitled  to  make  any  charge 
**  for  executing  a  writ ;  and,  therefore,  if  he  has  any  claim,  it  must 
*'  be  under  the  provisions  of  some  statute."  The  facts  of  this  case 
are  not  such  as  would,  have  entitled  the  Sheriff,  either  under  the 
Insh  statutes  of  Charles  and  Anne,  or  under  the  43  G.  3,  or  16  and 
17  Vie^  c.  113,  to  the  amounts  which  he  now  claims  in  respect  of 
the  seizure  and  keeping  of  these  goods  in  this  particular  case ;  and 
so  we  dispose  of  the  question  both  as  to  his  rights  at  Common  Law 
and'  under  these  statutes.  But  this  application  is  one  under  the 
Interpleader  Act.  That  Act  was  passed  for  the  ease  and  benefit  of 
the  Sheriff;  so  that,  instead  of  his  being  subjected  to  an  action  of 
trover  or  trespass,  or  obliged  to  institute  an  interpleader  suit  in  a 
Court  of  Equity,  this  Act  enables  him,  by  a  summoning  order,  to 
bring  the  contending  parties  before  the  Court  or  a  Judge,  and  to 
compel  them  to  interplead.  This  motion  is  not  for  the  costs  of  the 
summoning  and  interpleader  orders,  nor  for  expenses  incurred  after 
the  interpleader  order ;  but  the  Sheriff  tries  his  hand  in  seeking  to 
obtain  the  expenses  incurred  by  him  in  the  keeping  of  these  goods, 
seized  in  August  last,  he  not  having  obtained  the  summoning  order 
until  the  7th  of  October,  nor  the  interpleader  order  until  the  25th 
of  October.  The  question  is,  could  the'  Court,  under  any  cireum- 
stances,  give  him  those  costs  ?  The  words  of  the  Interpleader  Act 
are : — **  And  the  costs  of  all  such  proceedings  shall  be  in  the  dis- 

(a)  2  B.  ft  AL  562.  (6)  p.  566. 
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crotion  of  the  Court,  or  any  Judge  thereof;"  but  then,  "the  costs"  T.  T.  I860, 
must  mean  the  costs  incurred  from  the  time  that  the  summoning  ^^^^ ' 
order  is  pronounced.  In  ^  proper  case,  I  should  probably  be  of 
opinion  that  the  Court  had  jurisdiction  to  award  the  Sheriff  the 
costs  and  expenses  incurred  in  keeping  the  goods  seized,  after,  but 
not  before,  that  order  is  made.  If  we  are  to  decide  this  case  on 
merits,  I  must  say  that  the  SheriiOT  has  not  any;  he  holds  these 
goods  from  August  until  October,  and  then  he  asks  for  the  expenses 
incurred  by  him  in  the  keeping  of  the  goods  during  that  period — ex- 
penses which,  in  my  opinion,  have  been  principally  incurred  by  his 
own  delay  in  applying  to  the  Court.  I  have  no  hesitation,  there- 
fore, in  coming  to  the  conclusion,  that  the  present  is  not  a  case 
in  which  the  Court  should  exercise  its  authority,  if  it  had  any,  in 
giving  these  costs  to  the  Sheriff. 


O'HANLON  V.  MURRAY. 


June  4. 


Action  against  an  attorney,  for  negligence. — The  summons  and  The  summons 

plaintstated  that,  on  the  2gth  of  March  1858,  one  John  Phelan  applied  atated  that  one 

to  the  plaintiff  to  lend  him  a  sum  of  £100,  and  proposed  to  assign  ^Ji'^J?*^; 

to  said  plaintiff  a  deed  of  assignment  of  certain  premises,  together  tiff  for  the  loan 

with  the  original  title-deeds,  to  be  held  by  the  plaintiff  as  an  equit-  ^^^^'a^gn 

able  mortgage  for  securing  the  repayment  of  said  sum  of  £100 ;  to  to  him  a  deed 

which  application  the  plaintiff  agreed  to  accede,  on  the  conditions  ^f  ^^^t^ 

that  said  deed  of  assignment  should  be  duly  registered. — ^Averment,  mises,  together 

m  ^     -,  «i..M*  .^  •■  ••■   ^th  the  origi- 

that  the  defendant,  on  the  plaintiff  so  agreeing  to  accede  to  said  nai  title^eeds, 

application,  he,   said  defendant,  undertook  and  promised  to  act  as  ^  ^  ^n^i^ 

plaintiff's  attorney  in  carrying  into  effect  said  agreement  and  se-  mortgage  for 

curity,  and  as  plaintiff's  attorney  to  have  said  deed  duly  registered ;  !l!J!™5nt  of 

and  by  writing  under  his  hand,  dated  said  29th  of  March  1858,  un-  said  snm  of 

dertook,  when  same  should  be  duly  registered,  to  hand  same  to  plaintiff  ao- 

plaintiff,  with  the  original  deeds,  to  be  held  by  plaintiff  as  an  equitable  ceded,  on  con- 
'^  °  '  '^  ^  dition  that  said 

deed  of  assign, 
ment  should  be  dnly  registered.— Averment ;  that  defendant  undertook  to  act  as 
plaintiff's  attorney  in  carrying  into  efiect  said  agreement,  and  to  haye  said  deed  dnly 
registered,  and  by  writing  undertook,  when  same  should  be  duly  registered,  to  hand 
same  with  the  original  deeds  to  plaintiff;  that  plaintiff  lent  the  £100,  but  that  defend- 
ant neglected  to  register  said  deed  of  assignment,  or  to  hand  said  .original  deeds 
to  plaintiff;  by  reason  of  which  neglect,  said  P.  assigned  said  deed  of  assignment 
to  one  K.,  whereby  plaintiff  lost  Sie  secnri^  on  wmch  he  lent  said  £100,  which 
said  snm  had  been  thereby  totally  lost  toplaintiff.  The  defendant  pleaded,  vUer  olw, 
'*  that  the  assignment  of  said  P.  to  said  K.  was  caused  by  the  acts,  and  done  with  the 
"  assent,  of  pfidntiff  himself."  This  defence  set  aside  as  embarrassing,  as  being 
neither  a  trayerse,  nor  a  plea  in  confession  and  ayoidance  of  the  entire  cause  of  action. 
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T.  T.  1860.  mortgage,  until  said  sTim  of  £100  should  be  paid  to  plaintiff  by 
jjfutaCBBeMk.  ^^-^  j^^j^^^  Phelan.^ — Averment,  that,  relying  on  said  promise- and 
o'HAif LON  undertaking  of  defendant,  he,,  said  plaintiff^  lent  to  said  John  FheUa 
said  sum  of  £100,  on  the  security  aforesaid ;  yet  that  defendant,  not 
regarding  his  daty  as  attorney  of  plaintiff,  nor  his  undertaking,  bat 
intending  wrongfully  and  unjustly  to  delay  and  injure  plaintiff,  and 
deprive  him  of  said  security  for  said  sum  of  £100,  did  not,  nor 
would,  although  often  requested,  have  said  deed  duly  or  at  all  re- 
gistered, but,  on  the  contrary,  neglected,  &c.,  so  to  do,  and  to  hand 
oifferto  plaintiff  said  deed,  with  the  original  deeds ;  and  otherwise  so 
carelessly,  negligently,  dbc.,  conducted  himself,  that  said  deed  of 
assignment  was  not  duly  or  at  all  registered,  nor  was  it  or  the  ori- 
ginal deeds  ever  given  over  to  plaintiff. — Further  avemment,  that 
by  reason  of  such  neglect,  carelessness,  dec.,  on  the  part  of  defend- 
ant, said  John  Phelan  was  enabled  to  assign,  and  did  assign,  said 
deed  of  assignment  to  one  Hugh  Kavanagb,  who,  by  virtue  of  said 
last-mentioned  assignment,  claimed  to  be  entitled  to  said  deeds,  on 
the  security  of  which  plaintiff  so  lent  said  sum  of  £100  ;  and  that, 
by  such  carelessness,  &c^  of  defendant,  plaintiff  had  lost  the  security 
on  which  he  lent  said  sum  of  £100,  which  sum  of  £100  had  been 
thereby  totally  lost  to  plaintiff.  *  The  defendant,  after  demurring  to 
the  summons  and  plaint,  on  the  gnound  that  it  disclosed  no  considera- 
tion for  the  alleged  promise  of  the  defendant,  and  traversing  that 
be  was  plaintiff'^  attorney,  and  traversing  the  negligence  and  care- 
lessness alleged,  pleaded,  lastly,  ^^  that  the  assignment  by  said  Flielaa 
^  to  said  Hugh  Kavanagh  was  caused  by  the  acts,  and  done  with  the 
««  assent^  of  plaintiff  himself." 


C.  R.  Barry  (with  him  C  Coaies)  moved  to  set  aside  this  last 
defence,  as  embarrassing^,  on  the  grounds  that  while  it  purported  to 
be  an  answer  to  the  entii^  cause  of  action,  it  was  only  a  traverse  of  . 
the  special  damage ;  and,  also,  that  it  did  not  confess  or  avoid  aoy 
material  averment  in  the  summons  and.  plaint  They  contended 
that  no  issue  could  be  joined  upon  thia  defence,  so  as  to  raise  the 
material  question  in  the  case,  which  was  the  vice  of  the  plea  in 
Custis  V.  Sandford{a).  Where  the  special  damage  is  the  subject- 
matter  of  the  action,  it  is  material  then  to  traverse  it ;  but  when  it 
is  only,  as  here,  inserted  by  way  of  aggravation,  the  traverse  of  it 
is  improper. 

T,  Harris  (with  him  W,  Syan),  in  support  of  the  defence. — This 


(a)  4  Ir.  Com.  Law  Bep.  197. 
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defence  being  a  complete  answer  to  the  action,  it  should  have  been 
demurred  to,  and,  therefore,  the  present  motion  is  misconceived.  A 
party  who  himself  contributes  to  the  wrong  complained  of  cannot 
maintain  an  action  for  that  wrong :  the  judgment  of  the  Court  in 
Gauid  v.  Oliver  {a).  Were  the  negligence  alleged  in  the  summons 
and  plaint  alone  denied,  the  defendant  would  not  be  allowed  at  the 
trial  to  show  that  the  assignment  to  Kavanagh  was  with  the  assent 
of  the  plaintiff. 


T.  T.  1860. 
Qiieen'sBcNcA. 


LSFROY,  C.  J. 

This  cannot  be  pleaded  as  a  defence  to  the  entire  action.  This 
defence  is  not  a  traverse  of  the  special  damage,  but  is  in  the  nature 
of  a  plea  of  confession  and  avoidance,  viz.,  that  the  plaintiff  has 
suffered  damage,  but  that  the  act  by  which  he  so  suffered  the  damsge 
was  done  by  his  own  consent  Under  the  old  system,  a  party 
might  meet  the  complaint  of  special  damage,  by  pleading  circum- 
stances which  might  mitigate  it;  but,  under  the  present  system, 
he  must  either  expressly  traverse  the  entire  cause  of  action,  or 
confess  and  avoid  it.  This  defence  does  not  comply  with  the  re- 
quirements of  the  present  system  of  pleading ;  we  cannot,  therefore, 
allow  it  to  stand.  We  will,  however,  allow  the  defendant  to  plead 
in  answer  to  the  special  damage. 

Coaies  applied  for  the  costs  of  the  motion. 


Per  Curiam, 

Let  the  plaintiff's  costs  be  costs  in  the  cause, 
have  no  costs  in  any  event. 


The  defendant  to 


(a)  1  Bing.,  N.  C,  134,  142. 


B.  HUDSON  V.  T.  ROGERS  and  R.  ROGERS. 


JmmeW. 


The  plaintiff  issued  a  replevin  for  goods  seized  by  the  defendants,  In  replefiii  for 
serjeants-at-mace  of  the  Court  of  Record  of  the  borough  of  Cork,  m^^f  "^ 
The  summons  and  plaint  stated  that  the  defendants,  at  the  dwelling-  plaintiirfl 

COOQS      SDiQ 

bouse,  illegally  seized  and  had  detained  from  thence  divers  goods  chattds,  leave 

given,      upon 
payment     of 
costs,  to  amend  tiie  sommons  and  plaint,  by  introdadng  thereinto  a  pnyer  for  the 
recoveiy  of  the  goods  and  chattels  in  the  sommons  and  plaint  mentioned. 


T.  T.  1860. 
Queen'aBench, 
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and  chattels  the  property  of  the  plaintiff,   to  wit,  fire  tables,  &&, 
and  claimed  £300  damages. 

W.  Woodroofe  applied  for  liberty  to  amend  the  summons  and 
plaint,  by  introducing  thereinto  a  prayer  of  judgment  for  the 
recovery  of  the  goods  and  chattels  in  the  summons  and  plaint 
mentioned. 


James  Greene^  contra,  contended  that  the  summons  and  plaint 
as  it  stood  was  quite  right ;  and  that  even  if  it  were  not  so,  there  was 
nothing  to  amend  by. 

Per  Curiam. 

The  plaintiff  may  amend  his  summons  and  plaint  as  he  desires, 
upon  payment  of  the  costs  of  this  motion. 


June  8. 


JOHN  WARREN,  surviving  partner  of  WM.  FARIS,  deceased, 

V. 

HUGH  KING. 


A  sammona  Motion  to  set  aside  the  summons  and  plaint,  as  embarrassing.     The 

wMch^  tiffed  8uiQ°^<»^>  ^^^  plaint  alleged  that  the  said  William  Fans,  on  behalf 

that  F.,  on  be-  of  himself  and  the  plaintiff,  at  the  request  of  the  defendant^  bar- 

and  the  plain,  gained  with  the  defendant  to  buy  of  him  100  tons  of  hay,  at  the 

tiff,  at  the  rft.  price  of  £4  for  each  and  every  ton  thereof,  to  be  delivered  by  the 

defendant,  bar-  8&id  defendant  to  the  said  plaintiff  and  the  said  William  Faris  when 

rfendimt*^to^  sent  for  by  them,  and  to  be  paid  for  by  said  plaintiff  and  said  William 

buy  of  him  100  Faris  on  delivery  thereof;  and  in  consideration  thereof  the  said 

^a  ton^to  be  d®^®'^^*^^  undertook  to  deliver  said  100  tons  of  hay  when  requested. 

dellTered  bj    Averment : — That  the  plaintiff  and  the  said  Williani  Faris  in  his  life- 
laid  defendant    .  ..i*  .i.^^  m.  «a.  i 

to  said  plaintiff  ^^"^^  ^^^  Willing  to  accept  said  100  tons  of  hay,  and  afterwards 

and  F..  when  frequently  requested  said  defendant  to  deliver  to  them  the  said 

them,  and  to   100  tons  of  hay,  and  were  always  willing  to  pay  for  such  hay  on 

belaid  forb^ 

said   plaintiff 

and  F.  on  deliyery  thereof,  and  in  consideration  thereof  said  defendant  undertook 

to  detiyer  said  100  tons  of  hay  when  requested.   Averment ; — ^That  plaintiff  and  F. 

in  his  lifetime  were  willing  to  accept  said  100  tons  of  hay,  and  afterwards  fre- 

Suently  requested  said  defendant  to  deliver  to  them  said  100  tons  of  hay,  and  were 
Iways  willing  to  pay  for  such  hay  on  deliveiy.  Breach ; — That  defendant  did  not 
deliver  said  100  tons  of  hay,  or  any  part  thereof,  though  plaintiff  and  F.  in  his  life- 
time have  been  willing  and  offered  to  accept  said  100  tons  of  hay. — Held,  to  be  em- 
barrassing ;  leave  given  to  the  plaintiff  to  amend. 
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delivery.      Breach: — That  defendant  did  not,  nor  has  he  since,  T.  T.  I860, 
delivered  said  100  tons  of  hay,  or  any  part  thereof,  though  the  plain-   Q*^*^^^}' 
tiff  and  the  said  William  Faris  in  his  lifetime  have  been  willing  and      warren 
offered  to  accept  said  100  tons;  whereby  the   plaintiff  has  been 
deprived,  &c. 

Carleion^  for  the  motion. 

The  summons  and  plaint  is  embarrassing,  inasmuch  as  in 
the  single  paragraph  two  contracts  are  stated,  viz.,  one  a  con<- 
tract  to  deliver  the  hay  therein  mentioned  when  sent  for,  the 
other  to  deliver  upon  request.  It  is  also  uncertain  Whether  the  con*- 
tract  is  to  deliver  the  hay  when  sent  for,  or  to  deliver  upon 
request ;  if  the  contract  be  to  deliver  the  hay  when  sent  for,  it  is  not 
averred  or  shown  with  certainty  that  the  hay  was  ever  sent  for. 
Further,  the  contract  is  not  stated  with  sufficient  certainty  to  enable 
the  defendant  to  traverse  or  deny  it:  section  70  Common  Law 
Procedure  Act  1853.  Again,  it  is  not  averred  or  shown  with  cer* 
tainty  that  said  William  Faris  and  the  plaintiff  were,  or  that  either  of 
them  was,  ready  to  pay  for  this  hay  on  delivery  thereof,  or  at  all ; 
nor  is  it  shown  that  a  reasonable  time  for  the  delivery  of  this  hay 
had  elapsed  during  the  lifetime  of  the  said  William  Faris,  or  before 
the  commencement  of  the  action ;  nor  that  the  plaintiff,  since  the 
death  o(  the  said  William  Faris,  was  ready  or  willing  or  offered  to 
accept  the  hay,  or  to  pay  for  same  on  delivery  or  otherwise.  Where 
two  concurrent  acts  are  to  be  done  at  the  same  time,  the  plaintiff  must 
aver  and  show  that  he  has  performed  all  that  lay  upon  him  to  do. 
Rawton  v.  Johfuon  (a)  decides  that,  in  an  action  for  the  non- 
delivery of  goods,  which  the  defendant  had  undertaken  to  deliver 
on  request,  it  is  necessary  for  the  plaintiff  to  aver  such  request,  and 
that  he  was  ready  and  willing  to  receive  the  goods  and  pay  for  them, 
though  it  is  not  necessary  to  aver  an  actual  tender  of  the  price. 
In  order  to  answer  this  summons  and  plaint  completely,  it  would 
be  necessary  for  the  defendant  to  apply  to  the  Court  for  liberty  to 
plead  a  great  number  of  defences,  those  allowed  by  section  58  of  the 
Common  Law  Procedure  Act  1853  to  be  pleaded,  without  these, 
being  quite  insufficient. 

Brooke  (with  him  Blackham),  contra. 

Lefrot,  C.  J. 

This  summons  and  plaint  is  certainly  embarrassing;  we  will, 
however,  give  the  plaintiff  liberty  to  amend  as  he  may  be  advised ; 
the  costs  of  this  motion  to  be  costs  in  the  cause. 

(a)  I  East,  203. 
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' ' BLACKBURNE  v.  STRATTON. 

(Common  Pleas.) 
Nov.  15. 

Amit  of fi.  fa.  This  was  an  application  on  behalf  of  the  SherifT  of  the  eonnty  of 

the  Sheriff  ^  ^^®  ^'^7  ^^  Dublin,  to  set  aside  the  rale  entered  to  retnm  the  writ 

p.     The  fol-  of  fi.  fa.  in  this  case,  and  that  the  plaintiff  be  restrained  from  pn>- 

tion  was  in-    ceeding  farther;  and  also  that,  if  necessary,  the  writ  oi Ji.  fa.  be 

1?*^^  .^P^^     set  aside,  the  same  being  irregular,  on  the  ground  that  the  place  of 

*'  Defendant's  .abode  of  the  defendant  was  not  indorsed  thereon,  with  reasonable 

Stftle-ForlL*  and  sufficient  certainty,  as  required  by  the  106th  General  Order. 

city  of  Dublin,  It  appeared,  from  the  affidavit  made  in  support  of  the  motion,  that  a 

q^re^  joT     ^"^  ^^^  /^*  ^'^  Mued  against  the  defendant  Emma  Stratton,  and 

to  seize;*'       delivered  to  the  Sub-sheriff  of  the  city  of  Dublin,  marked  with  the 

pkindff^J  ^  sum  of  £98.  Os.  5d.,  and  returnable  the  28th  of  August  last    Theie 

Sr°^' ,.  ^®    was,  at  the  time  of  the  delivery,  no  indorsement  on  the  writ;  and 

Kynenff  haTinflr 

represented        apon  the  attention  of  the  party  delivering  the  writ  having  been 

no*8nch'*lace!  ^^^^  *°  *^^  omission,  he  put  the  following  indorsement  thereon : — 
the  words  "  Defendant's  goods  is  at  3  Castlo-Forbes,  city  of  Dublin,  which  I 
Bttt^"  wm  '^Quire  you  to  seise. — ^R.  J.  PahsoKs."  On  it  being .  further  re- 
afterwards  in-  marked,  by  the  Sub-sheriff,  that  there  was  no  such  place  as  No.  3 
Sheriff,  haying  Castle-Forbes,  which,  in  fact,  consisted  of  only  one  house,  the  cleric 
^|^<^^>1^^  of  Mr.  Parsons,  the  plaintiff's  attorney,  interlined  the  indorsement 
tion,  so  with  the  words  ''  Bast  Sheriff-street,"  stating,  at  the  same  time,  that 

noTdcnote  Se  ^^'  E™**^"'*  hwue,  Castle-Forbes,  was  not  the  residence  of  the 
defendant's  re-  defendant,  but  that  No.  3  East  Sheriff-street  was  such  residence. 
b^n^h^  The  Sab-sheriff  remarked,  that  there  did  not  appear  to  be  No.  3  in 
that  she  re-  the  Street,  but  that^he  would  tvy ;  and  he  delivered  the  writ  for  exe- 
where,  made    cation  to  his  officers.    A  eo.  to.  was  afterwards  lodged  with  the 

inqnir^,  and     Sheriff,  on  foot  of  the  same' judgment,  on:  the  26th  of  August,  under 

was    informed      ,,,,•«,  %.rk.  .•• 

that  the  fnmi-  which  the  defendant 4was  arrested.  Previous  to  this,. however,  one  of 

teT  Uce^didT  ^^^  officers,  on  the  2nd  of  Angnst,  proceeded  to  execute  the  first  writ, 

not  belong  to  and  found,  upon  inquiry,  that  there  was  no  such  place  as  that  in- 

applie?to*the  ^®"®^  5  ^"*  having  been  directed  to  a  house  in  East-road,  as  the  place 

plaintiff's  at-    where  the  defendant  resided,  he  raised  the  latch,  and  found  scHne 

therdbvctionsi  furniture,  but  no  one  in  the  house.  A  woman  next  door  told  him 
which  were  re- 
fused, and  he  was  peremptorily  required  to  execute  and  return  the  writ  The  re- 
torn  of  the  writ  baring  expired,  a  role  to  retom  same  was  entered  against  theEiheriff. 
— Held,  on  motion  to  set  aside  the  abore  role,  that  inasmuch  as  the  plaintiff's 
attorney  had  voluntarily  undertaken  to  point  out  the  defendant's  goods  to  die 
Sheriff,  and  had  giyen  him  information  calculated  to  mislead,  the  Court  would  not 
subject  the  Sheriff  to  the  risk  of  an  action  for  a  fialse  return,  by  requiring  him  to  re- 
turn the  writ,  and  they  accordingly  set  aside  the  rule. 
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tLat  Bhe  was  the  owner,  and  had  let  same  to  a  gentleman  named  M.  T.  1860. 
Stratton,  and  was  shown  bj  her  an  agseement  in  writing,  purport-     ^'''*^*  _   ^ ' 
ing  to  set  forth  that  Mr.  Stratton  was  the  tenant ;  and  he  also  heard   blaokbubne 
that  the  furniture  did  not  belong  to  the  defendant.    Thereupon  he     itrattoii. 
returned  to   the    Sheriff's   office,  22   Upper   Ormond-quaj,    and, 
meeting  there  Mr.  Parsons'  clerk,  he  stated  the  above  facts,  and  re-^ 
quested  that  he  would  give  the  Sheriff  further  instructions  as  to  the 
goods  of  the  defendant     The  clerk  promised  to  inform  Mr.  Parsons, 
but  the  latter  gave  no  further  information,  and  on  the  6th  of  August 
served  a  notice  on  the  Sub-sheriff,  stating  that  he  would  hold  him 
accountable  for  not  having  seized  the  goods  at  East-road.    The 
Sheriff,  in  reply,  called  upon  Mr.  Parsons  to  amend  the  indorsement, 
and  to  find  out  the  goods  of  the  defendant,  which  Mr.  Parsons,  by 
a  subsequent  notice,  declined  doing.     It  was  further  sworn,  that  the 
plaintiff  having  been,  on.  the  4th  of  August,  informed  by  the  officers 
of  the  circumstances,  stated  that  he  believed  the  furniture  at  East- 
road  to  be  defendant's ;  whereupon  they  requested  him  to  amend  the 
indorsement,  by  directing  the  Sheriff  to  the  said  premises,  and  under- 
taking, on  his    so  doing,  to  make  an   immediate   seizure.      The 
plaintiff  promised  thereon  to  go  to  his  attorney,  and  have  the  in- 
dorsement  rectified,  but   no  such  amendment   was   made.     The 
affidavits  also  stated  that  they  had  acted  bona  fide^  and  without 
collusion. 

The  affidavit  filed  in  answer  admitted  that  since  the  lodgment  of 
the  writ  the  plaintiff  had  ascertained  that  the  true  description  of  the 
place  where  the  furniture  was  lying  is  No.  3  East-road,  Castle- 
Forbes,  and  at  the  opposite  side  of  the  road  where  Castle-Forbes  is, 
which  consists  of  but  one  house  and  ground  adjoining ;  but  that  he 
had  given  the  best  description  which  he  could  at  the  time.  The 
plaintiff^  in  his  affidavit,  further  stated  that,  having  heard  that  a 
quantity  of  the  goods  were  removed  from  the  house,  on  the  morning 
of  the  3rd,  the  object  of  his  visit  to  the  Sheriff's  officers,  on  the  4th 
of  August,  was  to  inform  them  that  he  would  hold  them  accountable^ 
for  not  having  seized.  The  plaintiff  also  deposed  that  he  had  given 
the  best  description  in  his  power.  It  appeared  that  the  defendant 
had  since  petitioned  the  Insolvent  Court.  Messrs.  Tonng  and 
Groves,  the  officers,  made  an  affidavit  in  reply,  stating  that  there 
was  no  house  which  answered  the  description  of  3  East-road,  there 
being  only  two  houses  on  the  side  of  the  road  in  which  the  house 
in  question  is  situate;  also  that  the  house  in  East-road  is  nearly 
half  a  mile  from  Castle-Forbes. 

R,  Armstrong  (with  whom  was  G.  Ponder)^in  support  of  the  motion. 
The  indorsement  on  this  writ  did  not  comply  with  the   106th 
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M.  T.  I860.  Greneral  Order,  which  requires  that  "  The  place  of  abode  and  addi- 
omM^^JeaM,  ^  ^j^q  q£  ^i^^  p^^^  agaiost  whom  any  writ  of  eapioi  ad  satirfaden- 
BLACKBUBNB  ti  ^^jj^  OT  fieri  fodds  shall  issue,  or  such  other  description  of  him  u 
sTBATTON.  "  the  attomcy  for  the  plaintiff,  or  his  agent,  may  be  able  to  give, 
''  shall  be  indorsed  on  such  writ ;  but  this  Rule  being  intended  for 
"  the  protection  of  the  S'beriff,  no  defendant  shall  be  allowed  to  take 
*'  advantage  of  the  want  of  such  indorsement ;  and  it  shall  not  be 
"  necessary  to  state  the  place  of  abode  or  addition  of  either  party  in 
"  the  body  of  such  writ.**'  Though  this  writ  purported  to  bear  such 
an  indorsement,  it  was  not  according  to  the  fact,  and  the  plaintiff's 
attorney  subsequently  neglected  to  give  the  Sheriff  the  requisite  in- 
formation. The  plaintiff  undertook  to  point  out  the  locality  of  the 
goods,  and  failed  to  do  so ;  and  it  would  be  unreasonable  to  expose 
the  Sheriff  to  an  action  for  a  false  return  of  nulla  bona,  by  com- 
pelling him  to  return  this  writ :  Clarke  v.  Palmer  (a) ;  Palluter  v. 
Pallister  (b) ;  Knipe  v.  Patterion  (c) ;  Badman  v.  P%igh  {d). 

Whiteside  and  Coaies,  contra. 

The  application  here  comes  too  late.  The  Sheriff  ought  to  hive 
made  this  application  at  an  earlier  period.  The  plaintiff's  attorney 
gave  the  best  information  in  his  power,  and  there  is  nothing  in  this 
indorsement  which  absolves  the  Sheriff  from  his  duty  to  seize  the 
defendant's  goods,  wherever  found  in  the  bailiwick :  0*Rorhe  ▼. 
Kin8ella{e)\  Constable  y.  Fother gill  (f)\  Davies  y.  Watkins  (g)  \ 
Coxy.  Tulloek{h). 

Armstrong  replied. 

MONAHAN,  C.  J. 

This  case  is  not  quite  free  from  difficulty ;  but  we  are  of  opinion 
that  we  understand  the  facts  sufficiently  to  enable  us  to  dispose 
of  it  at  once.  The  question  is  not  whether  the .  Sheriff,  having 
received  a  writ  oifi.fa.  with  a  wrong  description  of  the  defendant's 
residence,  can,  on  account  of  such  mistake,  refuse  to  return  the 
writ ;  but  the  question  is  whether,  having  regard  to  what  occurred 
between  the  plaintiff's  attorney  or  his  clerk  and  the  Sheriff,  the 
latter  should  be  now  exposed  to  an  action,  for  not  seizing  the  goods 
which  the  plaintiff  alleges  belonged  to  the  defendant?    It  is  quite 

(ii)  9  B.  &  C.  153,  (6)  1  Chit.  B.  614  ». 

(0  5  It.  Com.  Law  Rep.  181.  (ef)  6  Sc.  N.:B.  161. 

(e)  1  It.  Com.  Law  Rep.  496.  (f)  2  Dowl.  Pr,  Ca8.;;d91. 

(s)  2  Dowl.,  N.  S..  930.  (h)  1  Cr.  &  M.  581 . 
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clear  that,  under  the  106th  General  Order  of  1854,  the  plaintiff  or  M.  T.  I860. 
Ilia  attorney  is  not  bound  to  specify  or  to  point  out  the  defendant's  ^-^v- — '  ' 
goods  or  property  liable  to  the  execution ;  all  he  is  bound  to  do  is  to  ^^^^^^^^^ 
indorse  on  the  writ  of  execution  the  address  and  residence  of  the  stbattor. 
defendant,  or  such  other  description  of  him  as  he  may  be  able  to 
give  the  Sheriff.  If  he  does  this,  the  law  then  casts  on  the  Sheriff 
the  obligation  of  using  due  and  reasonable  diligence  for  the  purpose 
of  ascertaining  what  property  the  defendant  is  possessed  of,  liable  to 
the  execution;  but»  instead  of  taking  this  course,  the  plaintiff's 
attorney  sends  the  writ  by  his  clerk  to  the  Sheriff,  without  any 
indorsement  as  to  the  address  or  residence  of  the  defendant,  Mrs. 
Stratton ;  and,  on  the  Sheriff  pointing  out  the  omission,  he  puts  this 
indorsement  on  it : — ^'  Defendant's  goods  are  in  No.  3  East  Sheriff- 
street,  Castle-Forbes,  which  I  require  you  to  seize."  What  is  the 
fair  meaning  of  this  indorsement  ?  I  entertain  no  doubt  but  that  it 
is  a  direction  to  seize  the  particular  goods  specified,  and  no  other, 
and  that  the  plaintiff  could  not  be  permitted  to  turn  on  the  Sheriff 
and  say,  "  there  were  other  goods  which  you  ought  to  have  seized.'^ 
The  Sheriff,  having  thus  received  the  writ,  with  this  special  direc- 
tion, at  once  executes  a  warrant  to  his  bailiff.  The  bailiff  proceeds  ' 
to  the  place  pointed  out  by  the  indorsement,  and  finds  that  a  mistake 
has  been  committed,  and  that  there  are  no  grounds  for  supposing 
that  the  goods  in  No.  3  Sheriff-street  belong  to  the  defendant  in  the 
execution  ;  but  he  is  informed  that  a  Mr.  Stratton  has  recently  taken 
the  house,  or  lodgings  in  the  house,  No.  3  East-road.  The  bailiff 
immediately  communicates  the  information  he  has  obtained  to  the 
Sheriff;  and  instantly  the  Sheriff  communicates  with  the  person 
who  delivered  him  the  writ,  and  who  was  all  through  acting  for  the 
plaintiff  and  his  attorney,  and  asks  him  does  he  require  him  to  seize 
the  goods  in  the  house  No.  3  East-road  ?  The  clerk  says  he  will  go 
to  Mr.  Parsons,  the  plaintiff's  attorney,  for  instructions.  As  I,  a 
few  moments  since,  asked  what  was  the  fair  import  of  the  special 
indorsement  on  the  writ,  so  now  I  ask  what  is  the  fair  import  of  this 
answer  of  the  plaintiff's  agent?  It  is  clearly  this,  ''I  will  let  you 
"  know  whether  I  require  you  to  seize  the  goods  in  question,  and, 
'*  until  I  do,  I  do  not  require  you  to  take  any  step  in  the  matter." 
If  the  plaintiff  or  his  attorney  had  in  terms  made  this  answer  to  the 
Sheriff,  I  may  ask,  could  the  plaintiff  be  tolerated  in  afterwards 
attempting  to  hold  the  Sheriff  responsible  for  not  seizing  the  goods 
in  question  ?  I  think  he  could  not ;  and,  considering  what  occurred 
as  equivalent  to  the  case  I  have  supposed,  I  am  of  opinion  the  same 
consequences  must  follow.  It  must  be  borne  in  mind  that,  in  the 
present  case,  there  are  no  grounds  whatever  for  supposing  that  the 
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M«  T.  i860.  Sheriff  acted  in  collusion  with  the  defendant  in  the  execution.     We 

ComMoni'm,  ^^  nothing  in  his  conduct  but  a  desire  honestly  and  properlj  to  dis- 

BLACKB0BNB    charge  his  public  duty ;  and  an  attempt  on  the  part  of  the  plaintiff 

sTBATToH.     and  his  attorney  to  render  him  responsible  for  a  debt  which,  without 

any  default  of  hb,  has  been  lost  by  the  insolvency  of  the  defendant. 

We,  therefore,  shall  not  enable  the  plaintiff  to  bring  an  action 

against  the  public  officer,  and  shall,  therefore,  set  aside  the  fine 

which  has  been  entered ;  but  we  think  that  the  parties  should  a;bide 

their  respective  costs  of  this  motion. 

Ball  and  Keogh,  JJ.,  concurred. 

Christlan,  J. 

This  case  strikes  my  mind  as  one  not  free  from  difficulty.  The 
doubt  which  I  entertain  arises  in  respect  of  the  form  of  the  applica- 
tion, and  not  of  the  merits  of  the  case,  which  are  in  conformity  with 
the  view  taken  by  the  rest  of  the  Court.  The  ^^pUcation  was  tp  set 
aside  the  writ,  as  not  complying  with  the  Greneral  Order,  which 
requires  an  indorsement  of  the  place  of  the  defendant's  abode,  &c. 
There  was,  however,  upon  this  writ  an  indorsement,  which  par- 
ported  to  be  a  description  of  the  abode,  and  was,  on  the  faoe  of  it, 
sufficient.  The  Sheriff  accepts  it,  and  goes  to  the  locality,  where  he 
afterwards  finds  that  the  place  intended  did  not  correspond  with 
the  description ;  but  he  was,  in  consequence,  led  to  a  place  which 
was  the  abode  of  the  defendant  in  the  writ.  All  doubt  and  difficult 
on  that  head  was  removed  by  that  information  ;  but  the  fact  which 
removed  one  matter  of  doubt  raised  another,  namely,  whether  the 
property  there  belonged  to  the  defendant.  The  Sheriff  thereon 
returned  to  the  plaintiff  for  further  information.  If  the  matter  had 
rested  there,  and  the  only  question  in  the  case  were  whose  pn^icrty 
the  goods  were,  I  should  have  thought  that  that  question  would  have 
been  more  properly  <  discussed  in  an  action  for  a  false  return,  than  by 
setting  aside  this  rule.  But  what  impresses  my  mind,  and  leads  me 
to  concur  with  the  judgment  of  the  Court,  is  this,  that  the  plaintiff 
here  has  taken  upon  himself  to  indicate  to  the  Sheriff  the  particular 
goods;  and  that  the  plaintiff  having  afterwards  had  the  opportu- 
nity of  pointing  out  others  to  the  Sheriff,  and  having  n^leeted  so  to 
do,  we  ought  not  to  subject  the  Sheriff  to  the  risk  of  a  trial  by  a  jury. 
We  must  take  it  that  the  only  goods  which  existed  anywhere  in  the 
bailiwick  were  the  goods  alleged  to  exist  in  the  particular  locality; 
and  it  is  not  competent  for  us  to  suppose  that  there  were  goods 
anywhere  else  in  the  bailiwick.  On  these  grounds  only,  I  am  of 
opinion  that  this  rule  should  be  set  aside. 
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T.  T.  1860. 
Common  PUag 

GRAHAM  V.  BRENNAN.  ' ' 

Juhe  6. 

James  S.  Grbbne  moved  that,   inasmuch  as  the  notice  of  trial  Where  a  no- 
served  by  the  plaintiff  was  for  the  7th  day  of   May    I860,  Ihe  J^^^*"^^*" 
said  notice  of  trial  should  be  set  aside  as  irregular.      The  notice  the   25th  of 
of  trial  was  as  follows : — '*  Take  notice  that  this  case  being  at  issue  ^^'  of^'the 
"  in  Her  Majesty's  Court  of  Common  Pleas  in  Ireland,  the  same  <^iim  before 
•*  will  receive  a  trial  by  Nisi  Prius  before  the  Right  Honorable  liding  m  ^Ae 
"Baron  Fitzgerald,  the  Judge  presiding  in  the  Nisi  Prius  Court  Consolidated 
"during  Term,  or,  in  his  absence,   one  of  his  Brethren   Judges  Court   during 
"  presiding  in  the  same  Court,  on  Thursday  the  7th  day  of  May  2^"^  ^^  h 
"I860,  at  the  place  called  the  Court  of  Nisi  Prius,  in  the  Four  7th  day  of  May 
« Courts  Dublin,  between  the  hours  of  nine  and  ten  o'clock  in  t^ JiJ[^^h 
"the  forenoon  of  said  day.     Dated  this  25th  day  of  May  1860.  ^  thedefend- 
"  Signed,"  &c.,  &c.    Counsel  contended  that  the  notice  in  question  hare   ^wn 
was  irregular  and  null,  as  the  7th  of  May  was  passed  at  the  time  ^^^^  ^®  ^^ 
the  notice  was  served.     He  cited  Dumoulin  v.  Druitt  (a).  the  cUy  aetu^ 

ally  intended, 
the     notice 
Peeij  contra.  being    correct 

The  notice  is  sufficient,  as  it  is  not  calculated  to  mislead.    The  iSB^7it**wM 
day  stated  therein  should  be  read  as  if  the  word  "  May  "  were  omit-  sufficient,  and 
ted ;  and,  as  there  is  only  one  7th  of  a  month  in  the  present  Term,  wtu  aSde  wm 
it  must  be  referred  to  that  date  and  no  other.   The  defendant  has  refused   with 
made  no  affidavit  stating  that  he  has  been  misled.  Had  the  objection 
been  made  at  an  earlier  period,  the  plaintiff  would  have  had  an 
opportunity  of  withdrawing  the  present  notice  of  trial,  and  serving 
potice  for  the  After-sittings :  Browne  v.   WUdbore  (b).    Fenn  v. 
Crreen  (c)  is  an  authority  in  favour  of  the  validity  of  this  notice, 
There  the  introduction  of  the  word  "next"  was  held  not  to  in- 
validate, as  not  calculated  to  mislead.       A  motion  to   set  aside  a 
notice  of  trial  is  unprecedented,  the  course  of  the  defendant  being 
not  to  appear  at  the  trial. 

Greene^  in  reply. 

Dumoulin  v.  Druitt  shows  that  it  is  open  to  the  defendant  to 
object  to  an  informal  notice  of  trial,  by  a  motion  to  set  it  aside. 
That  case  also,  in  principle,  governs  the  present ;  the  notice  should 
be  free  from  ambiguity. — [Monahan,  C.  J.  There  the  notice  was 
clearly  irregular  ;  the  defendant  had  not  the  proper  notice  before  the 

(a)  5  Ir.  Jut.,  N.  S.,  168.  {b)  1  Sco.  N.  R.  159. 

(c)  6  £1.  &  Bl.  656. 

c 


T.  T.  1860. 
Comm<mPlea$, 
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Nisi  Prius  daj^, — Chbistian,  J.      Suppose   that  the   notice  were 

simplj.  for  Thursday  the  7th 1860,  would  it  not  be  good?]— 

He  referred  to  section  105  of  the  Common  Law  Procedure  Amend- 
ment Act  1853. 

MONAHAN,  C.  J. 

We  entertain  no  doubt  that  this  was  a  good  notice  of  trial.  It 
is  to  be  read  as  if  it  were  a  notice  for  an  impossible  day;  and  in- 
asmuch as,  according  to  the  Rules  of  the  Courts,  there  must  be  ten 
days  of  trial,  anyone  who  got  it  had  only  to  read  it  as,  in  effect^ 
saying  that  the  cause  being  at  issue,  a  trial  would  take  place  during 
Term,  before  the  Judge  who  is  now  presiding  in  the  Nisi  Prios 
Court,  on  Thursday  the  7th.  Now  only  one  such  day  occurs  afler 
tbe  25th  of  May,  namely,  the  7th  of  June ;  therefore,  though  the 
day  which  the  notice  stated  had  already  passed,  we  have  no 
doubt  that  the  notice  was  sufficient,  and  the  present  motion  must 
therefore  be  refused  with  costs. 


M.  T.  1860. 
Nov.  17. 

A  defence   to 
an  action  for  a 
money    de- 
mand, contro- 
yerting    the 
plaintiff's  right 
to  reooTer  part 
of  the  demand, 
and,  as  to  the 
residne,    ad- 
mitting the 
pUdntUT's 
daim  in  re- 
spect thereof, 
and  confessing 
the    action  to 
that  extent, 
concluding 
with    '^and 
therefore  he 
defends    the 
action,"  will 
be  set  aside. 


DEFRIES  r.  STEWART. 

This  was  an  application  to  set  aside  a  defence  as  embarrassing.  The 
summons  claimed  the  sum  of  £54.  3s.,  for  goods  sold  and  delivered 
by  the  plaintiff  to  the  defendant,  and  upon  an  account  stated.  The 
defendant  pleaded,  as  to  the  sum  of  £25.  3s.,  that  the  plaintiff  had 
undertaken  to  furnish  to  the  defendant  certain  gas-burners,  which 
were  warranted  to  effect  a  saving  of  35  per  cent,  in  the  consump- 
tion of  gas ;  but  that  the  said  gas-burners  did  not  effect  any  such 
saving  as  they  were  warranted  to  do,  but,  on  the  contrary,  became, 
by  reason  of  the  said  breach  of  warranty,  wholly  useless  ;  whereupon 
the  defendant,  within  a  reasonable  time,  gave  notice  to  the  defend- 
ant that  he  had  rescinded  the  contract,  but  that  the  plaintiff  has 
refused  to  take  back  the  goods. 

The  defence  then  proceeded  thus  > — "  And  as  to  the  residue  of 
'^  the  count  for  goods  sold  afid  delivered,  the  defendant  admits  the 
"  plaintiff's  claim  in  respect  thereof,  and  hereby  confesses  the  plain- 
*'  tiff's  action  to  that  extent,"  concluding  with  the  words  *'  and, 
"  therefore,  he  defends  the  action." 

Dillon  moved  to  set  aside  the  defence. 

This  plea  is  in  distinct  violation  of  the  provisions  of  the  46th 


Appendix. 


XIX 


General  Order  (1854)  ;  and  the  officer  having  refused  to  mark  judg-  M.  T.  1860. 
ment,  this  motion  is  necessary.  -_     ^  -■  j 


Falkiner^  in  support  of  the  defence. 

This  form  of  defence  has  been  approved  of  by  the  Lord  Chief 
Baron,  in  Dunsandle  t.  Finney  (a).  His  Lordship  says  (p.  175) — 
*^  Such  a  form  of  pleading,  containing  a  confession  of  part  of  the 
*'  plaintiff's  demand,  and  a  defence  as  to  the  remainder,  was  very 
*<  common  among  the  old  forms:  A  precedent  is  given  for  it  in 
"  3  Chiity  on  Pleading,  p.  909  (1831)."— [Monahan,  C.  J.  If  we 
follow  the  judgment  of  the  Lord  Chief  Baron,  as  reported  in  that 
case,  we  shall  enable  defendants  to  get  rid  of  the  obligation  of  pay* 
ing  money  into  Court  in  such  cases.] — Unless  a  defendant  plead 
payment  into  Court,  he  is  not  bound  to  make  such  payment ;  and  he 
may  pr^er  putting  in  a  plea  of  confession,  in  case  he  is  not  in  a 
position  to  pay  money  into  Court.  He  may  not  have  the  money  to 
pay.    He  also  cited  1  Arch.  Prac.^  p.  260. 


DEFBIES 

V. 

STEWART. 


Dillon,  in  reply. 

No  authority  has  been  cited  except  this  dictum  of  the  Lord  Chief 
Baron,  and  the  point  raised  upon  the  present  motion  did  not  arise  in 
the  present  case. — [Christian,  J.  It  would  be  establishing  quite  a 
new  practice  to  compel  a  plaintiff  t6  proceed  in  his  action,  for  the 
purpose  of  recovering  a  portion  of  his  demand,  at  peril  of  costs.] 


MONAHAN,  C.  J. 

Notwithstanding  the  opinion  expressed  by  the  Lord  Chief  Baron, 
in  the  case  referred  to  by  Mr.  Falkiner^  an  opinion  for  which  we 
entertain  the  highest  respect,  we  cannot  allow  this  defence,  as  the 
result  would  be  to  alter  the  practice  of  the  Court,  and  to  render  the 
pa3rment  of  money  into  Court  unnecessary  in  such  cases.  We  must, 
therefore,  grant  the  motion. 

Motion  granted. 

(a)  10  Ir.  Com.  Law  Bep.  175. 
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Qu^Beneh  GRAHAM  v.  ANGELO  and  CUMBUNG  * 

Nov.  2.  (Queen'9  Bench). 

Leave  granted  F.  M.  Darlet»  on  behalf  of  the  plaintiff,  the  administratrix  of 
mentona'bo^  ^'  ^''  '^^^^^  ^^^  liberty  to  enter  judgment  on  a  bond,  under  the 
and  warrant  of  94th  General  Order, 
rai^^ore^       The  affidavit  stated  that,  on  the  6th  of  May  1842,  the  defendants 

than  ten  yean  executed  their  joint  and  several  bond  and  warrant  of  attorney  for 

pnor   to  the 

application.  confessing  judgment  thereon  to  E.  K.,  whose  solicitor  entered  judg- 
ment (which  has  been  duly  registered  and  re-registered)  against  one 
of  the  defendants,  but  omitted  to  enter  judgment  against  the  other. 
The  bond  was  a  security  collateral  with  a  mortgage  of  even  date, 
and  affected  legacies  bequeathed  to  the  two  obligors,  and  charged  on 
premises  situate  in  the  county  of  Elldare.  The  premises  were  sold 
under  a  decretal  oMer  made  by  the  Court  of  Chancery ;  but  the 
purchase-money  proved  inadequate  to  pay  the  mortgage  and  judg- 
ment debt,  and  a  large  sum  still  remains  due  to  the  plaintiff. 

Motion  granted. 

*  Before  the  Full  Court. 


THE  QUEEN  v.  HUSSEY. 
Nw.  9.  14. 

Wl(en  bail  will  MoTiON  for  a  writ  of  habeas  corpus^  to  be  directed  to  the  governor 
?he  wiTty  ta  ^^  Tullamore  gaol,  to  bring  iip  the  body  of  Hussey. 
which  a    pri- 

Zd,  b'ut  "^^i        ^^'^^  f«^  ^^^  '"ot'O"- 

attend  in  Dab-       The  affidavit  stated  that  the  Assistant-Barrister  for  the  King's 

wiU    grant  a  County,  at  the  last  Quarter   Sessions,  ordered  that  the  prisoner, 

writ  of  habeas  on  entering  into  her  own  recognizances,  and  procuring  two  sure- 

up  the  prison-  ties    (to    be    approved    of  by   the     resident     Magistrate    of    the 

that^^he^UU  ^^°S'®  County)  to  appear  and  take   her  trial  at  the  next  Quar- 

may  be  sworn  ter    Sessions,    should  be    allowed    out   of   gaol.      The    prisoner 

in  erpresenoe.  ^q^]^   j^^^  procure   sureties   in  the  King's  County,  but  procured 

two  sureties  in    Dublin,  who  were  approved  of  by  the  resident 

Magistrate  for  the  King's  County,  but  would  not  travel  to  Tul- 

lamore  to  be  sworn  before  him  in  the  prisoner's  presence.      The 

Police  Magistrates  in  Dublin  have  refused  to  let  the  sureties  be 

sworn  before  them  in  the  absence  of  the  prisoner,  on  the  ground 

that  they  have   not  jurisdiction.      The  prisoner   must,  therefore, 

remain  in  gaol  until  the  end  of  the  ensuing  Quarter  Sessions,  unless 
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the  Court  grants  a  writ  to  bring  her  up,  and  then  the  sureties  can  M.  T.  1860. 
attend,  and  be  sworn  before  the  Court.  Qu^'»Bench. 

The  Court  granted  the  motion.         the  queen 

.  V. 

HUSSET. 

On  this  day,  the  governor  of  the  gaol  at  TuUamore  returned  that, 
in  obedience  to  the  exigency  of  the  writ,  he  had  the  body  in  Court.       Nov,  14. 
The  two  sureties  being  also  in  attendance,  the  necessary  recogni- 
zance was  entered  into,  and  the  prisQner  aUowed  out  of  custody. 


CRUICE  V.  CONNELL. 

Nov.  10. 

Motion  to  set  aside  a  plaint  as  embarrassing.     The  action  was  in  an  action 

brought  by  the  payee  against  the  maker  of  a  promissory^note ;  ^^  •  pronus- 

ooiy   note  for 
and  the  plaint  averred  ^<that  the  defendant  is  indebted  to  the  £45.  28.  M., 

"plaintiff  in  the  sum  of  £13.  2s.  9d.,  for  that  the  defendant,  on  ^^^f 

*Uhe  25th  day  of  July  1860,  by  his  promissory  note,  now  over-due,  mm  of  £13. 

"promised  to  pay  to  the  plaintiff  or  order  the  sum  of  £45.  28.  9d,  ^'t^^^'J^^t 

"  on  the  1st  day  of  September  then  next ;  and  there  is  now  due  ^^  defimdant 

"on  foot  of  the  said  note  the  said  sum  of  £13.  2s.  9d.,  the  par-  Soto/^On  * 

"  ticulars  of  which  are  indorsed  hereon."  motion  made 

tosetandethe 
<*mDORSEMENT  OF  PABTICULARS.  pUunt  as  em- 

"  I8fl0-Sept.  let  aS'tSoT 

To  amount  of  defendant's  promissoiy  note,  doe  date  >'  V^f^' 

in  margin  ...  ...  ...  ...£45  2    9 

Credit  by  cash      ...  ...  ...    32  0    0 


Balance  due         £13    2    0,*' 

Curtis f  for  the  motion. 

The  plaintiff  must  set  forth  in  his  plaint  every  fact  necessary 
to  enable  him  to  maintain  the  action.  The  averment  that  the 
defendant  never  paid  the  note  is  essential  to  the  maintenance  of 
the  action:  Chit,  Pl.^  p.  341.  That  the  Common  Law  Procedure 
Act  1853  still  requires  the  breach  to  be  averred  specifically  is 
plain,  because  that  averment  forms  part  of  the  counts  on  bills 
of  exchange  and  promissory  notes,  given  in  schedule  C.  Sec- 
tion 53  of  that  Act,  no  doubt,  enacts  that  there  is  no  error  "  so 
long  as  the  substance  is  expressed  withQut  prolixity ; "  but  the 
substance  is  not  expressed  in  this  plaint,  since  an  essential  aver- 
ment has  been  omitted.  The  forms  given  in  the  schedule  must 
be  followed  in  matters  of  substance :  Stephenson  v.  Quin  (a).     The 

(a)  7  Ir.  Com.  Law  Rep.  314. 
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CBUICE 
CONNSLI*. 


plaint  is  not  demurrable :  Pepper  v.  KeUy  (a).     The  yidorsement 
is  defective,  no  date  being  given :  Neville  v.  GoUock  (b), 

C  R.  Barry^  contra. 

If  the  indorsement  be  defective,  the  proper  course  is  to  move 
that  the  defendant  be  directed  to  give  further  particulars :  Common 
Law  Procedure  Act  1853,  s.  46.  The  defendant  has  paid  a  portion 
of  the  debt ;  therefore,  the  plaintiff  could  not  have  adopted  the  pre- 
cise form  given  in  schedule  G.  Sections  53  and  241  of  the  Common 
Law  Procedure  Act  1853  show  that  this  plaint  is  good,  since  the 
substance  is  expressed  without  prolixity;  and  the  departure  from 
the  form  given  in  schedule  C  is  not  calculated  to  mislead  or  pre- 
judice the  defendant  in  the  merits  of  his  case.  The  plaint  in  Pepper 
V.  Kelly  contained  no  averment  that  the  money  was  due. 

Cmrtii,  in  reply. 

Nothing  can  be  more  embarrassing  than  the  omission  of  an 
essential  averment.  The  statement,  **  credit  by  cash,  £32,"  in  the 
indorsement,  cannot  core  the  defect  in  the  body  of  the  plaint,  which 
must  be  complete  in  itself:  Seoit  v.  Andenon  (c). 

Lefbot.  C.  J. 

We  are  all  of  opinion  that  this  plaint  is  not  embarrassing ;  and 
that  although  the  forms  which  are  given  in  the  schedule  to  the 
Common  Law  Procedure  Act  (Ireland)  1853  must  in  substance  be 
lowed,  there  is  in  that  Act  a  specific  provision  (section  241) 
enacting  that  an  omission  or  departure  from  those  forms  shall 
not  be  fatal,  "unless  it  is  calculated  to  mislead  or  prejudice  the 
opposite  party  in  the  merits  of  his  case/'  Now,  when  a  plaintiff 
suing  on  a  promissory  note  states,  at  the  outset,  that  the  sum  sued 
for  is  the  sum  afterwards  claimed,  and  no  intimation  is  given  thst 
he  means  to  claim  any  further  sum,  is  there  any  reason  for  saying 
that  the  omission  of  the  averment ''  that  the  defendant  never  paid 
the  sum,"  is  embarrassing,  and  that  this  deviation  from  the  ordinary 
form  is  a  deviation  in  matter  of  substance  ?  A  party  is  not  bound 
to  adopt  the  precise  form  which  is  given  in  the  schedule.  Gene- 
rally speaking,  I  still  hold  by  the  rule  that  a  party  must  adopt  those 
forma  in  all  matters  of  substance.  That  rule  had  been  departed 
from  in  the  case  of  Stephenson  v.  Quin^  which  was  cited  during  the 
argument.  In  that  case,  the  plaintiff  sued  as  executrix,  but  was 
not  named  as  executrix  throughout  the  entire  body  of  the  plaint, 

(a)  5  Ir.  Com.  Law  Kep.  317.  (hi)  6  Ir.  Jar.  282. 

(c)  9  It.  Jut.  422. 
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alihoogh  she  was  named  as  executrix  in  the  margin  of  the  plaint.  ^*  '^;  I860. 
The  plaintiff's  title  to  sue  rested  on  the  averment  that  she  sued  as  y^^^*   y 
ezecatrix ;    and,  therefore,  a  mere  statement  of  that  title  in  the 
margin  could  not  supply  that  necessary  averment  which  had  been 
omitted  from  the  body  of  the  plaint.     This  motion  must,  therefore, 
be  refused. 


LONGFIELD  r.  CASHMAN.*  H.  T.  1861. 

Jan,  12. 

Action  to  recover  damages  for  injuries  sustained  from  the  diver-  Upon   motion 

sion,  by  the  defendant,  of  a  stream  and  watercourse.     The  plaintiff  J^^  p^^^^ 

also  prayed  that  an  injunction  might  issue,  pursuant  to  the  provi-  stating  that, 

sions  of  the  Common  Law  Procedure  Amendment  Act  (Ireland)  q^^  gruited 

1856,  to  restrain  the  defendant,  his  agents,  servants  and  workmen,  the  writ  of  in- 

from  continuing  the  wrongful  acts  complained  of,  and  from  having,  ed  for  in  the 

keeping  or  continuing  the  trenches,  channels  and  cuts,  on  the  side  pl*int,   he 

of  the  stream  or  watercourse   in  the  plaint  mentioned,  or  any  of  considerable 

them,  cut  dug  or  made ;  and  from  permitting  the  banks  of  the  said  J^o^Sd^be 

stream  or  watercourse  to  be  ruinous  or  in  bad  condition  for  want  of  tried,  the 

needful  repairing;  and  from  diverting  the  stream  or  watercourse  thewri^mwn 

respectively  out  of  their  usual  course,  or  keeping  them  so  diverted ;  the  terms  that 

ii.  .         ,  .  .      .  1       1.      V  ,       the  plaintiff 

and  from  repeating,  doing  or  continuing  any  act  whereby  the  water  would  speed 

of  the  ;aaid  stream,  or  any  part  of  it,  may  be  hindered  from  flowing  *^®  ??*||*°» 

in  its  usual  and  accustomed  course,  either  to  the  dwelling-house  of  foand  for  the 

the  plaintiff,  or  to  the  said  other  pieces  or  parcels  of  land  of  the  ^^^^d^^f  ^^ 

plaintiff.  Conrt'  so 

The  plaintiff,  in  his  affidavit,  filed  on  the  23rd  of  November  JJ^h^^deiS^ 

I860,  stated  that  he  is  owner  in  fee  of  the  lands  of  C,  in  the  county  ant  any  ram 

of  Cork,  and  head-landlord  of  the  adjoining  lands  of  K.,  of  part  of  should    awi^ 

whi<;h  the  defendant  is  tenant  in  possession  ;  that  a  stream  of  water  ^  him  ascom- 

pensation    for 
flows  through  the  defendant's  part  of  the  lands  of  K.  into  the  lands  the  damages 

of  C,  and  through  them  to  the  plaintiff's  mansion-house,  and  has  J^JJ^^^f  ^^^ 

been  used  for  irrigation,  for  supplying  his  mansion-house  and  pre-  interference  of 

mises  with  water,  and  for  other  purposes,  by  the  owners  of  the  lands  grJnSttg^^the^ 

of  C. ;    that  the  stream  has  run   through    the    sam6  channel  for  writ 

upwards  of  one  hundred  years,  and  had  been  uninterruptedly  used 

by  the  defendant  for  upwards  of  twenty-seven  years,  until  the  9th 

of  August  1860,  when  the  defendant  diverted  the  stream  of  water 

*  O'Brien,  J.,  ahnnte. 
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H.  T.  1861.  into  another  channel  away  from  the  mansion-hoase,  whereby  the 
»JVy  il/ '  plaintiff  has  been  put  to  great  inconvenience  and  considerable  ez- 

LONOFiELD    pensc,  and  cannot  irrigate  his  lands  without  the  use  of  the  stream ; 
^*  that  this  is  the  proper  season  for  irrigation,  which  Will  terminate 

•before  the  trial  of  the  case  in  March  1861 ;  and  he  will,  unless 
aided  by  an  injunction,  lose  the  benefit  of  the  irrigation ;  that  the 
stream  is  the  only  means  of  supplying  his  deer-park  with  water ; 
that  while  the  defendant's  father  was  in  possession  as  tenant  to  the 
plaintiff,  of  part  of  the  lands  of  C.  (from  which  the  defendant  has 
since  been  ejected),  the  plaintiff  obtained  a  license  from  him  to 
change  the  water-cut  on  the  lands  of  C,  which  then  of  right  flowed 
through  them,  towards  the  plaintiff's  deer-park ;  that  the  plaintiff 
made  the  alteration,  but  did  not  alter  the  course  of  the  stream  in 
the  lands  of  K.,  or  alter  the  passage  of  the  water  through  the  ditch 
which  divides  the  lands  of  K.  from  the  lands  of  C. 

In  the  defendant's  affidavit  it  was  stated  that  the  watercomse 
diverted  by  him  had  been  made  twelve  years  ago  by  the  plaintiff^ 
under  a  parol  license  given  by  the  defendant's  father ;  that  the 
alteration  commenced  in  the  lands  of  K.;  and  that  he  had  only 
restored  the  watercourse  and  banks  to  the  condition  in  which  they 
had  been  prior  to  the  alteration  made  by  the  plaintiff. 


Serjeant  Sullivan  and  Tkomcu  Jonei  moved  the  Court. to  grant 
the  injunction  prayed  for.  The  injunction  is  necessary  for  the  pro- 
tection of  the  plaintiff's  rights,  because  at  this  season  the  water  is 
very  valuable  for  irrigation,  and  the  case  will  not  be  tried  until  the 
Spring  Assizes.  The  defendant  does  not  state  that  the  water  is 
valuable  to  him ;  but  committed  these  injuries  because  the  plaintiff 
ejected  him  from  a  part  of  the  lands  of  C,  after  the  determination 
of  his  lease.  Therefore,  this  is  one  of  the  cases  contemplated  by  the 
Common  Law  Procedure  Amendment  Act  (Ireland)  1856,  ss.  81, 
82,  83,  84.  The  Court  of  Common  Pleas  granted  an  injunction 
under  this  Act,  in  the  case  of  Jones  v.  Pollock,^ 


Jelleii^  contra. 

This  case  does  not  come  within  the  83rd  section  of  the  Act  cited, 
which  contemplates  only  the  case  of  a  permanent  injunction  to  be 
granted  afler  a  jury  has  ascertained  the  legal  rights  of  the  parties, 
and  which  will  determine  those  rights  finally  and  for  ever.  In  the 
case  of  Jones  v.  Pollock^  the  rights  of  the  parties  had  already  been 
determined  in  an  action.  Neither  does  this  case  come  under  s.  84, 
which  contemplates  only  an  injunction  granted  by  the  Court  of 

*  This  cue  is  not  reported. 


CA8HMAN. 
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Chancery  ex  parte  and  until  answer.  The  alteration  made  by  the  H.  T.  1861. 
plaintiff  was  made  under  a  parol  licence,  which  is  available  to  i^'  _- ' 
excuse  a  trespass  only  until  countermanded :  Hewlins  v*  Shippam  (a),  longfieu) 
Courts  of  Law  must  act  on  the  principles  which  govern  Courts  of 
Equity  in  granting  injunctions.  The  plaintiff,  therefore,  cannot 
obtain  an  injunction  until  the  verdict  of  a  jury  has  established  his 
legal  right.  That  rule  is  followed  whenever  irreparable  injury  is 
not  anticipated  :  WynatanUy  v.  Lee  (b)  ;  Motley  v.  Downtnan  (c) ; 
and  the  plaintiff  has  not  made  such  a  case. 

Jonee^  in  reply. 

The  practice  of  Courts  of  Equity  in  granting  injunctions  is  more 
liberal  than  would  appear  from  the  cases  died.  Those  Courts  grant 
an  injunction  even  where  irreparable  injury  is  not  anticipated, 
until  the  party  has  established  his  right  at  Law,  if  great  incon-* 
venience  would  result  to  him  from  the  withholding  of  it :  Eaton  v. 
Jones  (d) ;  Heath  v.  Williams  (e).  The  Court  must,  in  accordance 
with  that  principle,  grant  the  injunction  prayed  for,  until  after  the 
triaL 

The  Court  made  the  foUowing  order,  which  was  agreed  to  by 
Counsel  on  both  sides  : — 

That  the  writ  do  issue  and  continue  until  the  trial  of  the  issue 
in  the  cause,  and  the  further  order  of  the  Court,  the  plain- 
tiff undertaking  to  speed  the  action ;  and,  in  case  the  jury 
shall  give  a  verdict  for  the  defendant,  the  jury  to  be  at 
liber^,  at  the  defendant's  instance,  to  find  whether  the 
defendant  be  entitled  to  any  and  what  compensation  for 
damages  sustained  by  reason  of  the  interference  of  the 
Court^  in  granting  the  injunction,  the  plaintiff  hereby 
undertaking  to  pay  that  sum  in  case  the  Court  shall  so 
order. 

(a)  5  B.  &  Cr.  221.  (6)  2  Swanst.  333. 

(c)  3  Myl.  &  Cr.  1.        .  (d)  i  Myl.  &  Cr.  233. 

(e)  1  L.  T.,  N.  a,  207. 


d 


xxvi  Appendu»\ 


H.  T.  1861. 

QueeniBeneh, 
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BROWNE  V.  REDMOND. 


A  defendant,  This  was  a  motion  to  compel  the  plaintiff  to  give  security  for  costs. 
the^Monkipal  "^^^  action  was  brought  under  the  Municipal  Corporation  Act  (Ire- 
Corporation  land)  3  &  4  Ftc,  c.  108,  to  recover  eight  several  penalties  incurred, 
for^  pemdties  ^  ^^  ^^  alleged,  by  the  defendant,  who  being,  on  the  26th  of  Novem- 
for  alle^  ber  1860,  at  an  election  held  on  that  day  in  pursuance  of  the  Act, 
moved  the  ^  candidate  for  the  office  of  Town-councillor  for  the  borough  of 

Court  to  com-  Waterford,  offered   to  corrupt  certain   burgesses,   by   promises  of 

pel  the  plain-  ,   ^        ,    .  »      ^    r 

tiff  to  give  money  as  a  reward  for  their  votes. 

security   for  p         ^j^^  affidavits  filed  in  support  of  the  motion,  it  appeared 

costs,  and  .  .  *  «r        ..     ,  \ 

grounded  his  that  the  plaintiff  is  not  a  citizen  of  Waterford,   nor  a   burgess 

un<»ntradicted  entitled  to  vote  at  any  election  for  that  borough ;  but  is  described 

allegations  in   the  plaint  as  residing   *'at  North   Cumberland-street,   in  the 

tiffVw  a^^S-  city  of  Dublin,   gentleman,"  and  is  a  clerk  of  Mr.  Murray,  the 

per— aderkto  plaintiff's  attorney,  who  is  the  town  agent  of  Mr.  Newport,  an 

ney,   wholly  '  attorney  residing  in  Waterford.     E.  S.  Kenny,  the  brother-in-law 


"°?"°hho.  ^^  ^^®  defendant,  was  informed  by  the  plaintiff's  son,  G.  B.,  jun^ 

rough  in  which  that  he  the  plaintiff's  son  knew  nothing  of  the  defendant,  or  of  the 

arts^to^have  V^^^^^  ^  ^^^  action,  or  of  Waterford ;  and,  on  the  next  day,  the 

been  commit-   10th  of  January  1861,  the  plaintiff's  wife  and  daughter  told  £.  S. 

no 'penonal^     E.,  when  he  called  at  the  plaintiff's  residence,  that,  "  In  consequence 

knowledge  of    "of  the  meeting  between  £.  S.  K.  and  G.  B.,  jun.,  on  the  previous 

defendant  de-  '*  ^^J^  there  took  place  between  the  plaintiff,  his  son  and  the  other 

°i^  ®^P^<^^7  ^'  members  of  his  family,  a  conversation,  during  which  the  plaintiff 

guilty  of  the  *' and  his  son  expressed  much  surprise  at  the  proceedings  against 

i§^^th^~  "  ^^®  defendant,  of  the  nature  of  which  they  were  perfectly  igno- 

qui  \am    ac-  "  rant."     They  asked  B.  if  the  action  was  for  debt,  and  stated  that 

Court  hM  ju-  ^®  plaintiff  knew  nothing  of  the  defendant,  aiid  had  no  relatives  in 

risdiction,    if    or  connected  with  Waterford.  The  defendant  stated  his  belief  ^'That 

ings  are^Un-  "  certain  persons  in  Waterford,  interested  in  the  defeat  of  the  defeod- 

sive,  to  compel  « ant  as  a  candidate  at  the  municipal  election  mentioned  in  the 

give  security     "plaint,  and  being  actuated   by  motives  of  malice   towards  the 

for  costs.  (( defendant,  and  for  the   purpose  of  giving  him  annoyance,  and 

*' putting    him  to  expense,   have  subscribed    sums  of  money  to 

"  prosecute  this  action  ;  and,  in  order  to  avoid  all  liability  on  their 

"  part  to  the  costs  thereof,  have  put  forward,  as  the  plaintiff,  the 

*'  said  George  Browne,  who  is  a  man  of  straw,  and  who,  if  there 

*' should  be  a  verdict  against  him,  will   be  altogether  unable  to 

"  pay  the  costs  of  the  action,  or  any  part  thereof."      The  defendant 

further  denied,   in  the   most   explicit   terms,   that  he  was  either 
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directly  or  indirectlj  guilty  of  any  of  the   acts   mentioned  in  the  H.  T.  1861. 
plaint;  and  stated  his  belief  that  the  plaintiff,  not  being  in  any  Q*^^^**^^''^ 
manner  connected  with  the  city  of  Waterford  (where  the  trans- 
actions were  said  to  have  arisen),  or  possessed  of  property  therein, 
has  not  any  personal  knowledge  of  the  several  transactions  alleged 
in  the  plaint. 


R,  Armstrong  (with  him  Tancfy),  in  support  of  the  motion,  con- 
tended that  the  affidavits  showed  plainly  that  the  plaintiff  had  no 
personal  interest  in  the  action  ;  that  he  was  merely  put  forward 
by  certain  parties,  who  did  not  wish  to  incur  any  personal  risk; 
that  the  proceedings  were  so  manifestly  collusive  that  the  Court 
ought  to  stay  them  until  the  plaintiff  gave  security  for  costs ;  and 
that  the  motion  was  not  grounded  on  the  fact  of  the  plaintiff's 
poverty,  but  on  the  collusive  nature  of  the  proceedings:  Sheehy 
V.  Dorman  (a)  ;  Rice  v.  The  Dublin  and  Wicklow  Railway  Com- 
pany {b).  It  is  well  established  that  the  Court  has  jurisdiction  to 
compel  a  plaintiff  to  give  security  for  costs  in  actions  for  penalties 
as  well  as  in  eyrery  other  action  :  JtPLester  v.  Quinn  (c).  That  was 
an  action  for  penalties,  under  the  Corrupt  Practices  Prevention  Act 
(17  &  18  Ftc,  c.  102),  which  contains  a  special  provision  (section  24) 
giving  to  the  Court  br  a  Judge  power  to  stay  the  proceedings  in  an 
action  for  penalties  under  that  Act,  unless  the  plaintiff  gave  security 
for  costs ;  and  the  Court  held  that,  by  virtue  of  its  inherent  juris- 
diction, and  independently  of  the  24th  section  of  that  Act,  it  had 
power  to  grant  the  motion. 


T.  Harris^  and  W,  Ryan,  contra,  contended  that  no  case  could  be 
cited  in  which  the  Court  had,  in  a  qui  tarn  action,  granted  such  an 
application,  except  the  case  of  M^ Lester  v.  Quiitn,  in  which  the  Court 
acted  under  a  special  pawer  given  by  the  Corrupt  Practices  Preven- 
tion Act.  If,  prior  to  the  passing  pf  that  Act,  the  Court  had  juris- 
diction in  ^ttt  tarn  actions  to  grant  such  an  application,  there  would 
have  been  no  necessity  to  introduce  a  specific  section  into  the  Act 
to  give  the  Court  a  power  which  it  already  possessed.  Every  appli- 
cation made  in  a  qui  tarn  action  has  been  refused :  Foster  v.  Roun- 
dal{d);  Gregory  v.  Elridge(e).  Bayley,  B.,  in  refusing  the  motion 
in  that  case,  stated,  with  great  force,  that  **  to  require  such  security 
"  would  frequently  render  the  Acts  of  Parliament  giving  the  penal- 
*'  ties  inoperative."   Poverty  on  the  part  of  the  plaintiff  is  no  ground 

(a)  2  Fox  &  Sm.  238.  (6)  6  Ir.  Com.  Law  Rep.  155. 

*(c)  10  It.  Com.  Law  Rep.  358.        (d)  W.  W.  &  D.  Rep.  58. 
(«)  2  Cr:  &  M.  336. 
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H.  T.  1861.  for  grantiog  the  motion.  It  may  be  a  hardship  on  the  defendant 
QiieCT  <  ate  ^^^^  Y^^  j^^g  ^  contend  with  an  opponent  who  will  be  no  mark  for 
costs,  should  the  verdict  be  for  the  defendant ;  but  the  answer  to 
that  argument  is,  that  the  Legislature  has  given  the  right  to  bring 
the  action;  and  the  Court  has  no  power  to  deprive  the  plaintiff  of 
that  right.  * 

Tandy ^  in  reply,  was  stopped  by  the  Court. 

Lefbot,  G.  J. 

This  case  has  been  argued  as  if  it  were  really  the  case  of  a 
pauper  bringing  a  bona  fide  action  to  assert  his  right,  and  that 
this  was  a  motion  to  compel  such  a  plaintiff  to  give  security  for 
costs.  It  is  no  such  thing.  A  pauper  may  prosecute  an  action 
on  his  own  behalf,  without  giving  security  for  costs ;  but,  if  a 
pauper  is  set  up  as  a  plaintiff,  as  has  been  done  in  this  case,  to 
assert  not  his  own  right,  but  the  right  of  a  person  who  set  him 
up,  then  he  is  liable  to  be  compelled  to  give  security  for  costs. 
That  rule  applies  to  cases  of  qui  tarn  actions  as  well  as  to  cases 
of  ordinary  actions ;  and  it  would  be  absurd  that  it  should  not 
apply  to  qui  tarn  actions  as  well  as  to  any  other  action.  If  a 
man  sets  up  another  to  sue  a  third  party,  for  the  benefit  not  <^ 
the  plaintiff,  but  of  him  who  set  the  plaintiff  in  motion,  what  is 
the  distinction  between  that  case  a|id  an  ordinary  case?  The 
man  who  set  up  the  sham  plainliff  may  put  him  out  of  the  way, 
if  the  action  goes  against  him.  He  takes  care  that  his  own  peifion 
shall  not  be  liable ;  and  the  shum  pUiintiff  is  put  out  of  the  waj; 
so  that  even  his  person  cannot  be  made  liable  for  the  costs.  The 
very  principle  which  applies  in  an  ordinary  case  upon  which  the 
Court  acts,  where  a  8ham  plaintiff  is  set  up,  applies  equally  here.  The 
inconvenience  and  mischief  are  the  same.  The  authorities  which 
have  been  cited  rest  upon  the  ground  of  mere  poverty  not  bdng 
alone  a  graund  for  compelling  a  plaintiff  to  give  security  for  costs; 
and  so,  in  the  same  way,  a  principle  which  applies  to  ordinary  eases 
applies  to  a  plaintiff  in  a  qui  tarn  action.  Therefore,  we  are  of 
opinion  that  this  application  should  bo  granted;  and  if  we  had 
entertained  any  doubt  upon  the  law,  it  would  have  been  put  an  end 
to  by  the  affidavits. 

O'BnnBN,  J. 

We  have  been  pressed  with  the  cases  of  Foster  v.  Roundal  uad 
Gregory  v.  Elridge^  as  if  we,  in  granting  this  motipn,  would  decide 
that  the  poverty  alone  of  the  plaintiff  is  a  ground  for  staying  a  q» 
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V. 
BEDMORD. 


tarn  action.    That  is  not  so.     Suppose  the  plaintiff  to  be  a  pauper,  H.  T.  1861. 
a  beggarman  from  the  street,  who  lives  on  charity  from  day  to  day —  Q^f^^Bene 
a  Court  of  Justice  is  not,  upon  that  single  ground,  to  shelter  the      bbownb 
defendant  by  making  the  plaintiff  give  security  for  costs,  if  he 
brings  the  action  to  assert  his  own  right.    But  to  argue  that  the 
present  case  is  of  that  nature  is  to  forget  its  circumstances  altoge- 
ther.    I  recur  again  to  the  affidavits,  which  are  not  contradicted, 
and  show  that  the   plaintiff's  wife  was  wholly  ignorant  of  the 
action  having  been  brought    It  is  said  indeed  that  the  plaintiff 
may  have  had  some  reason  for  not  telling  his  wife  of  the  matter. 
But  we  cannot  act  on  such  a  supposition  ;  and,  upon  the  whole,  it, 
is  quite  impossible  to  believe  that  this  is  a  bona  fide  action  brought 
by  Browne  in  his  own  right.     Neither  he  nor  Mr.  Murray,  the 
attorney,  have  made  an  affidavit  to  resist  the  motion ;  and  it  is 
absurd  to  suppose  that  they  would  not  have  done  so,  if  the  action 
was  brought  bona  fide  by  the  plaintiff.    For  these  reasons,  I  am  of 
opinion  that  the  motion  should  be  granted. 


.  Hatbs,  J*  ^ 

I  should  be  very  sorry  if  the  Court  were  to  hesitate  an  instant  in 
disposing  of  this  motion.  A  number  of  persons  in  the  city  of 
Waterford,  who  have  not  the  manliness  themselves  to  come  forward, 
have  employed  an  attorney  to  find  a  plaintiff  to  bring  an  action ; 
and  accordingly  a  pei*8on  is  discovered  who  does  not  appear  to  be 
in  any  way  connected  with  the  city  of  Waterford  or  its  affairs ;  and, 
in  the  name  of  this  person  as  plaintiff,  an  action  has  been  brought, 
for  the  purpose  of  harrassing  and  worrying  the  defendant.  I  care 
not  whether  the  defendant  be  innocent  or  be  guilty.  It  is  only 
fair  that  he  should  know  the  man  whom  he  is  to  grapple  with ;  and 
let  him  bring  that  man  before  the  jury,  and  let  them  see  him,  and 
not  a  stalking-horse,  as  this  plaintiff  confessedly  is.  It  appears  to  me 
that  the  persons  who  have  employed  this  attorney,  if  not  altogether 
guilty  of  the  offences  of  conspiracy,  maintenance  and  champerty, 
are  very  nearly  so.  The  course  also  which  has  been  taken  by  an 
attorney  of  this  Court  seems  to  me  by  no  means  creditable.  We 
have  been  told  that  we  have  no  precedent  for  granting  this  applica- 
tion. If  that  were  so,  I  should  be  ashamed  of  the  place  in  which 
we  sit  if  we  hesitated  to  make  a  precedent.  But  the  cases  cited  on 
behalf  of  the  plaintiff  have  no  application.  They  are  all  cases  in 
which  it  was  sought  to  make  the  plaintiff  give  security  for  costs, 
because  he  wad  a  pauper.  Now  a  pauper  plaintiff  must  have  his 
Common  Law  right  to  sue,  as  well  as  any  other  subject  of  the  realm. 
But  no  person  has  a  right  to  put  forward  another  to  persecute  his 


XXX 


Appendix. 


H.  T.  1861.  neighbour,  by  a  litigation  in  which  he  is  ashamed  to  exhibit  himself. 
Qu^»  Bench  -^^  countervail  no  legal  principle  by  granting  this  application ;  and, 
BBOWNE      therefore,  I  am  of  opinion  that  the  proceedings  should  be  stayed 
^'  until  the  plaintiff  shall  give  security  for  costs. 

BEDMOND.  y*"  °  '^ 

Fitzgerald,  J. 

I  agree  in  the  judgment  pronounced  by  the  other  Members  of 
the  Court.  We  now  decide,  what  in  M^Lester  y.  Quinn  (a) 
was  only  a  strong  expression  of  opinion  by  the  Chief  Justice 
of  the  Court  of  Common  Pleas,  that  in  this,  as  well  as  in 
eyery  other  case  of  collusive  proceedings,  where  the  action  is 
really  instituted  by  persons  who  conceal  themselves,  and  put 
forward  the  plaintiff  to  protect  them  from  liability  to  costs,  this 
Court  has  authority  to  compel  the  plaintiff  in  a  qui  tarn  action, 
as  well  as  in  every  other  species  of  action,  to  give  security  for 
costs.  In  every  case  on  motion  heard  upon  affidavits  which 
might  be  answered,  and  in  which  no  affidavit  has  been  made 
to  contradict  the  statements  of  an  opponent,  we  must  take 
these  statements  to  be  correct,  since  they  are  not  controverted  or 
explained.  It  may  be  that  the  plaintiff  was  advised  that  it  was 
not  necessary  to  make  answering  affidavits.  However  that  may  be, 
we  must  take  it  that  the  defendant's  affidavit  states  the  case  cor- 
rectly ;  and  I  agree  with  my  learned  Brother  Hayes  that  this  is 
a  case  of  a  number  of  persons  who  conspire  to  abuse  this  law,  by 
employing  an  attorney  in  Dublin,  who  knew  nothing  of  the  case, 
and  using  the  name  of  the  attorney's  clerk  as  plaintiff.  This  motion 
is  only  to  restrain  the  party  from  proceeding  until  he  has  given 
security  for  costs.  If  the  motion  had  been  of  another  character,  I 
do  not  say  that  the  Court  would  not  have  been  called  on  to  restrain 
him  from  proceeding  in  the  action  at  all. 

Rule  accordingly. 

(a)   Ubi  supra. 
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Exchequer. 

^— "^  ■  '* 

COSTELLO  V.  WOODS.* 

(Exchequer.) 

Apnl  16. 

This  was  an  application  that  the  summons  and  plaint  in  this  cause,  where  a  de- 

as  amended,  might  be  set  aside.  todantdemur- 

'       o  '  red  to  a  sum- 

The  defendant  had  demurred  to  the  summons  and  plaint,  und  mona     and 

therjsupon  a  consent,  which  was  made   a  rule  of  Court  by  an  ^JJjJjnt*^* 

order  of  the  12th  of  March,  was  entered  into,  'Hhat  the  demur-  entered  into 

**rer   be  allowed  with  costs,  and  that  the  plaintiff  be  at  liberty  tiff^ni4ht  be 

^*  to  amend  the  said  summons  and  plaint  as  he  may  be  advised,"  ^t  liberty  to 
,  «  «  m«       «  .     ./«>  *.     1  11    "amend  as  he 

on  the  terms  of  payment  of  costs.    The  plamtin  accordingly  amended  might     be 

the  summons  and  plaint  in  the  particulars  in  which  it  was  defective,  ^^T!^/*'". 

and   also  changed  the  venue  from  the   '*  county  of  Waterford,**  plaintiff  might 

where  it  had  been  originally  laid,  to  the  "county  of  the  city  of  *^***°8«    the 

Dublin."  originally  laid. 

C.  Tandy f  in  support  of  the  motion. 

The  order  that  the  plaintiff  might  amend  as  he  might  be'  advised 
only  permitted  an  amendment  of  the  plaint  in  the  particulars  in 
which  it  was  defective. — [Piqot,  C.  B.  Why  did  not  you  control 
them  by  the  terms  of  your  consent?] — A  change  of  venue  is  not 
an  amendment.  In  Evans  v.  Figgis  (a%  the  defendant  demurred 
specially,  and  then  the  plaintiff  moved  for  leave  to  change  the 
venue,  and  also  to  amend.  The  Court  refused  the  first  branch 
of  the  motion.  Doherty,  C.  J.,  says,  "can  change  of  venue  be 
called  an  amendment?" — [Piqot,  C.  B.  The  only  answer  to  that 
is  yes.] — SpecilEd  grounds  must  be  laid  before  the  venue  can  be 
changed :  Aungier  v.  English  (b) ;  and  the  rule  is  still  more  strict 
since  the  Common  Law  Procedure  Act. — [Pioot,  C.  B.  That 
only  applies  after  issue  joined,  and  to  a  change  upon  the  defend- 
ant's motion.] — It  has  been  also  decided  that  the  plaintiff  must 
pay  the  costs  of  the  motion :  Hewitt  v.  Hewitt  (c). — [Pigot,  C.  B. 
That  was  after  issue  joined.] — This  consent  presents  the  same  state 
of  facts  as  an  amendment  where  there  had  been  a  special  demurrer, 
with  causes  assigned.  The  meaning  is,  you  may  amend  so  as  to 
make  your  summons  and  plaint  good  in  those  points  in  which  it 

(a)  1 1  Ir.  Law  Bep.  587.  (6)  7  Ir.  Law  Rep.  226. 

CO  3  Ir.  Com.  Law  Bep.  222. 

*  Before  the  Full  Coort. 
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E.  T.  1861.  was  defectiye. 
^*— wJ — 


C08TELL0 

V. 

WOODS. 


Suppose  a  new  cause  of  action  had  ariseh,  could 
a  paragraph  be  added  to  the  plaint  so  as  to  include  it? — [Fin- 
OEBALD,  B.  You  say  that  a  rule  for  Kbertj  to  amend  in  the 
particulars  specified  in  the  grounds  of  demurrer,  and  a  rule  for 
liberty  to  amend  *'as  he  may  be  advised,"  are  to  have  the  same 
construction.  You  might  have  objected  to  sign  the  consent  except 
in  a  qualified  form.] 


S.  V,  Peeif  contra,  was  not  called  upon. 


PlQOT,  C.  B. 

This  motion  must  be  refused.     The  terms  of  the  consent  are 
general,  and  they  are  binding  upon  us. 

Motion  refused  with  costs. 
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ACCEPTANCE. 

See  Contract  fob  thb  Sale  of 
Goods. 

ACTION  FOR  PENALTIES. 

In  an  acUon  for  penalties,  under  the 
Corrupt  Practices  Prevention  Act 
1854,  the  bribery  imputed  by  the 
plaint  was  a  promise  of  money  for 
a  vote,  or  to  abstain  from  voting. — 
Heldf  that  evidence  of  actual  pay- 
ment of  money  was  admissible. 

The  evidence  for  the  plaintiff,  in 
support  of  the  alleged  bribery,  rested 
solely  upon  the  evidence  of  accom- 
plices.— Held,  that  the  jury  were 
rightly  directed  that  they  might  find 
for  the  plaintiff  upon  such  testimony, 
though  uncorroborated. 

Held  also  (Fitzgerald,  B.,  die- 
seniiente)^  that  in  this  action  the 
Judge  was  not  bound  to  tell  the 
jury,  by  analogy  to  the  practice  in 
criminal  cases,  that  the  defendant 
was  entitled  to  the  benefit  of  a  doubt 
in  the  evidence.    E.  Magee  v.  Mark 

449 

ALLOWANCE  FOR 
INCUMBRANCES. 
See  Succession  Duty. 

AMENDMENT. 
See  Pbactice,  6. 

AMENDMENT  OF  POSTEI^. 
See  Practice,  6. 

ARBITRATORS. 
See  Award. 


ARREST  OF  JUDGMENT. 
See  Pleading. 

ASSISTANT-BARRISTER, 

JURISDICTION  OF. 
See  Landlord  and  Tenant. 

ATTORNEY,  WARRANT  OF. 
See  Award. 

AWARD. 

An  award  directed  that  certain  sums  of 
money  should  be  paid  by  one  of  the 
parties  to  the  other,  and  that  the 
former  should  secure  the  payment  by 
his  bond  and  warrant  of  attorney  to 
enter  judgment  thereon;  and,  fur- 
ther, that  the  warrant  should  be 
lodged  with  the  arbitrators,  and  that 
judgment  should  not  be  entered  with- 
out their  consent. — Held,  that  the 
latter  provision,  being  of  the  body 
and  substance  of  the  award,  and  not 
beyond  the  power  of  the  arbitrators, 
could  not  be  rejected  as  surplusage. 

Held  aUOf  that,  inasmuch  as  it 
reserved  a  future  power  to  the  arbi- 
trators, it  rendered  the  award  uncer- 
tain, inconclusive  and  void.  C.  P. 
Lindsay  v.  Lindsay  311 

AWARD,  UNCERTAINTY  OF. 
See  Award. 

BAIL. 
See  Treason. 

BANK,  PUBLIC  OFFICER  OF. 

A  summons  and  plaint,  by  one  of  the 
public  officers  of  the  Provincial  Bank, 
who,  '' as  such  public  officer"  sued 

A  L 
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BANK,  &c. 


tberein  as  nominal  plaintiff  on  behalf 
of  the  said  banking  copartnership, 
complained  that  the  defendant  was 
'*  indebted  to  the  said  copartnership  " 
for  "  money  lent  by  the  plaintiff  to 
the  defendanty^  and  for  **  money  paid 
by  the  plaintiff  for  the  defendant^ 
at  his  request;"  and  the  plaintiff 
prayed  judgment  *^as  such  public 
officer,^ — Beld^  bad  ou  demurrer,  for 
alleging  the  money  to  have  been  lent 
and  paid  by  the  plaintiff  in  his  indi- 
vidual capacity,  and  not  by  or  on 
behalf  of  the  banking  copartnership. 

ReiUy  v.  Whittaher  (1  Ir.  Law 
Rep.  28)  distinguished,  on  the  grounds 
stated  by  Brady,  C.  B.,  in  TT&mpt on 
v.  KeUy  (6  Ir.  Law  Bep.  88),  as  hav- 
ing been  decided  after  verdict. 

The  6  G.  4,  c.  42,  is  to  be  strictly 
construed ;  and,  in  dvil  proceedings, 
the  cause  of  action  must,  according 
to  the  fact,  be  averred  to  have  acci^ued 
to  the  banking  copartnership,  although 
in  criminal  proceedings  the  property 
may  be  laid  in,  or  the  offence  averred 
to  have  been  committed  against,  any 
one  of  the  public  officers.  Q.  B. 
Murray  v.  Comyn  239 

BILLS  OF  SALES  ACTS. 
See  Gbowikg  Crops. 

BRIBERY. 
See  A.CTION  for  Penalties* 

CARRIER. 
See  Pleading. 

CASE  AFFIRMED. 
Merrieh  v.  Cummings  (9  Ir.  Com.  Law 
Rep.  249)  affiimed.     Ex.  Ch.    Cum- 
mings  v.  Merrieh  249 

CASE  REVERSED. 

Beauman  v.  Kinsella  (8  Ir.  Com.  Law 
Rep.  291)  reversed,  and  a  new  trial 
awarded ;  on  the  grounds,  first,  that 
the  plaintiff's  orders  to  his  water- 
bailiffs  were  inadmissible  in  evidence, 
without  proof  of  acts  done  by  the 
bailiffs  in  pursuance  of  those  orders; 


CONTRACT. 

but,  having  been  received  in  evi- 
dence, were  materially  calculated  to 
influence  the  mind  of  the  jury  in 
finding  a  verdict  for  the  plaintiff; 
and,  secondly,  that  the  evidence  in 
the  case  was  not  sufficiently  satisfac- 
tory to  warrant  the  Court  to  order 
the  verdict  to  be  entered  for  the 
defendant.  Ex.  Ch.  Beauman  ?. 
Kinsella  249 

CAUSE  OF  ACTION, 
STATEMENT  OF. 
See  Bank,  Pubuc  Officer  of. 

CERTIORARL 
See  Lunatic,  comfiTTAL  of  m- 

80N  AS  A  DAKGEBOUS. 

CIVIL-BILL  E.JECTMENT. 
See  Landloed  and  Tenant. 

CONSTRUCTION. 
See  Deed. 

CONTRACT. 
See  Sale  of  Goods. 

The  plaintiff,  a  cattle  dealer,  shipped 
cattle  on  a  steamer  plying  from  Bel- 
fast to  Fleetwood.  The  ticket  deliv- 
ered to  the  plaintiff  by  the  ship-owner 
contained  a  clause  giving  liberty  to 
tow  and  assist  vesseU.  The  steamer, 
on  her  voyage,  having  fallen  in  witii 
a  vessel  in  distress,  towed  her  to  Car- 
rickfergus,  and  thence  returned  to 
Belfast,  and,  afler  some  delay  there, 
proceeded  again  to  sea,  and  arrired 
at  Fleetwood  several  hours  after  the 
usual  time,  in  consequence  of  which 
the  plaintiff  was  unable  to  send  his 
cattle  to  the  fair  of  B.  The  joiy 
found  that  the  steamer  could  not  with 
safety  have  towed  the  vessel  to  Fleet- 
wood, and  that  the  only  safe  port  to 
which  she  could  have  been  brought 
was  Belfast,  of  which  Carrickfergos 
was  a  station;  and  they  also  foaod 
that  the  arrival  of  the  steamer  at 
Fleetwood  was  not  at  all  delayed  by 
her  return  to  and  delay  at  Belfast, 
owing  to  the  state  of  the  tide  at  the 


CONTRIBUTORY,  &c. 

'  former  port. — Held,  that,  under  the 
special  clause  in  the  contract,  the' 
steamer  was  justified  in  returning 
with  the  vessel  to  the  port  of  Belfast. 

Held  aho^  that  the  delay  which 
took  place  after  leaving  the  vessel  in 
port,  before  the  steamer  proceeded  on 
her  voyage,  was  not  a  ground  of 
action,  inasmuch  as  it  did  not  further 
retard  her  arrival  at  Fleetwood.  C.  P. 
Drain  v.  Henderson  497 

CONTRIBUTORY  NEGLIGENCE. 

In  an  action  for  injuries,  resulting  from 
aUeged  negligence — 

Firstly ;  the  plaintiff  cannot  recover 
unless  the  injuries  were  caused  by 
the  negligence  of  the  defendants. 

Secondly;  nor  can  the  plaintiff 
recover,  notwithstanding  there  be 
negligence  in  the  defendant,  if  he 
have  so  far  contributed  to  the  acci- 
dent, by  want  of  ordinary  care,  that 
but  for  that  the  accident  would  not 
have  happened. 

Thirdly ;  but  though  the  plaintiff 
has  so  contributed  to  the  accident,  by 
want  of  ordinary  care,  he  is  not  dis- 
entitled to  recover,  if  the  defendant 
might,  by  ordinary  care,  have  avoided 
the  consequence  of  the  plaintiff's 
neglect. 

Where  there  was  antecedent  negli- 
gence on  the  part  of  the  defendants, 
operating  up  to  the  time  of  the  acci- 
dent, and  then  contributory  negligence 
of  the  plaintiff,  without  which  the 
accident  would  not  have  happened — 
Held^  that  the  Judge  was  not  bound 
to  tell  the  jury  that  the  defendants 
were  not  liable,  unless  they  could,  by 
a  new  phyeieal  aet^  irrespective  of 
such  antecedent  and  continuing  negli- 
gence, have  avoided  the  consequences 
of  the  plaintiff's  neglect. 

Observations  on  Tuff  v.  Warman 
(5  C.  B.,  N.  S.,  673),  and  Watte  v. 
North  Eastern  Railway  Company 
(1  Ell.,  Bl.  &  Ell.  719).  E.  ScoU 
V.  Dublin  and  Wicklow  Railway  Co. 

377 


DEFENCE.  555 

COSTS. 
See  Practice,  1. 

COVENANT. 
See  Ejectment. 

CROWN,  RIGHT  OF,  TO  POST- 
PONE  TRIAL. 

See  Treason. 

CUSTOM  OF  ALLOWING  FIXED 
SUM  FOB.  LANDLORD'S 
REPAIRS  AND  INSURANCE. 
See  Municipal  Corporation  Act 

DAMAGES,  EVIDENCE  IN 
MITIGATION  OF. 

See  Slander,  1. 

DEED. 

A  full  and  complete  description  of  the 
sabject-matter  of  a  deed  being  fol- 
lowed by  another  description  in  the 
same  instrument,  the  first  description 
will  be  preferred,  although  the  second 
is  equally  full  and  complete;  and, 
therefore,  where  a  deed  of  conveyance 
purported  to  convey  *'  the  town  and 
lands  of  Dromardmore,  situate  in  the 
barony  of  J.  and  county  of  T.,  con- 
taining 1085a.  Or.  23p.,  statute  mea- 
sure, or  thereabouts,  and  described  in 
the  annexed  fOMp,  with  the  appurte- 
nances;" and  where  it  was  proved 
that  the  map  annexed  to  the  deed 
comprised  a  portion  of  the  lands 
called  Dromardbeg,  and  not  Dromard- 
more— Held,  that  the  first  description 
in  the  deed,  of  the  lands  of  Dromard- 
more, being  sufficiently  complete  and 
certain,  should  prevail  over  the  second 
description,  comprised  in  the  words 
*' described  in  the  annexed  map;** 
and  that  nothing  passed  by  the  said 
deed  which  was  not  part  of  Dromard- 
more. Ex.  Ch.  Roe  v.  Lidwell    320 

DEFENCE. 

See  Practice,  3. 
Slander,  2. 
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therein  as  nominal  plaintiff  on  behalf 
of  the  said  banking  copartnership, 
complained  that  the  defendant  was 
*^  indebted  to  the  said  copartnership  " 
for  *'  money  lent  by  the  plaintiff  to 
the  defendant,"  and  for  '*  nwney  paid 
by  the  plaintiff  for  the  defendant^ 
at  his  request;"  and  the  plaintiff 
prayed  judgment  **as  such  public 
officer" — Beldf  bad  on  demurrer,  for 
alleging  the  money  to  have  been  lent 
and  paid  by  the  plaintiff  in  his  indi- 
vidual capacity,  and  not  by  or  on 
behalf  of  the  banking  copartnership. 

Reilly  v.    Whittaher  (1    Ir.  Law 
Rep.  28)  distinguished,  on  the  grounds 
stated  by  Brady,  C.  B.,  in  I^mpson 
V.  Kelly  (6  Ir.  Law  Bep.  38),  as  ha*  \ 
ing  been  decided  after  verdict. 

The  6  G.  4,  c.  42,  is  to  be  st^^ 
construed ;  and,  in  civil  procec  ^^ 
the  cause  of  action  must,   ac^  ^^^ 
to  the  fact,  be  averred  to  hav  i  ^^ 
to  the  banking  copartnershir     y  ^/^ 
in  criminal  proceedings  t'^  -  ■  ^ 

may  be  laid  in,  or  the  oi^  '^ 
to  have  been  committe-  ^ 
one    of  the    public  '/^% 
Murray  v.  Comyn  ,  \\\ 

BILLS  OF  S^if 
See  Gbowikg  j  >^ 


CONTRACT./ 

but,  having  been  r^r  ^ 
dence,  were  roateris^    ^ 
influence  the  mi^^S^     ^ 
finding  a  verdio^^  %      % 
and,  secondly,^  ^'%^ 
the  case  was     '^  ^L  f 
tory  to  war^    ^\ 
the    vei 
defefida^ 


\y 


>  V 


BT/ 
See  A,CTV/f, 


osors 

^.  G.  in 

uounting    to 

est,    that    they 

See  P  ^  every  half  year 

^.  G.,  for  the  rent  of 

^,  by  reason  of  the  interest 

Merri'         iC  than  the  rent,  by  the  sum 

Re        28.  6d.,  and  to  have  no  recourse 

nf    ^  G.  or  his  heirs,  for  distress,  or 

^  other  claiming   from  or  under 

^m;  and  are  to  have  no  power  to 

^ive  said  L.  G.  while  said  moneys 

i^mained  due,  but  to  pass  receipts 

mutually  by  both  parties,  and  leave 

a  balance  of  £2.  28.  6d.  due  to  the 

said  L.  G.;  and   the  lessors  bound 

themselves,  under  a  penalty  of  £100, 

to  observe   this  latter  covenant.     It 

appeared  that   there  were   two  per- 


.^fcof  rent  can- 

.  under  the  Ejectment 

upon  an  article,  miDOtew 

.iact  in  writing,  executed  by  the 

tenant,  and  not  by  the  landlord,  though 

it  ascertains  the  rent,  and  the  lands 

have  been  enjoyed  under  it.~[Fin- 

OBBALD.  B..  diueniiente.'y^,  Hnt- 


chins  V.  Vaughan 
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EJECTMENT  STATUTES. 
See  Ejectment  fob  hon-patmsit 

OF  REITT. 

EMBLEMENTS. 

A  tenant  who  held  under  a  lease  fir 
outer  vie  had,  prior  to  the  terminatioa 
thereof  by  the  death  of  the  last  sar- 
viving  cestui  que  w>,  sowed  a  crop 
of  wheat,  and  subsequently  thereto, 
and,  after  demand  of  possession  bj 
the  landlord,  sowed  some  oata  and 
potatoes.  He  was  afterwards  evicted 
under  a  civil-bill  decree,  in  an  eject- 
ment founded  upon  the  determination 


\ 


ESTOPPEL. 

of  the  tenant's  interest.  The  land- 
lord, after  getting  into  possession,  cut 
and  dug  the  respective  crops. — Held^ 
in  action  of  trover,  by  the  outgoing 
tenant  against  the  landlord,  that  he 
was  entitled  to  recover  the  value  of 
the  wheats  but  not  of  the  oats  and 
potatoes. 

Held  alsot  that  the  rights  of  the 
tenant  in  respect  of  the  crops  were 
not  affected  by  the  proceedings  in  the 
ejectment.    C.  P.     Kelly  v.  Webber 

57 

ESTOPPEL. 
See  Guardian. 

EVIDENCE. 

See  Ejectment. 
Guardian. 

Judgment  Mortgage. 
Penalties,  Action  for. 
Pleading. 
Several  Fishert. 
Watercourse. 

EVIDENCE,  ADMISSIBILITY  OF. 

To  an  action  for  wrongfully  keeping 
and  maintaining  a  weir  at  a  height 
beyond  its  ordinary  level,  whereby 
plaintiff's  lands  were  flooded,  the 
defendant  pleaded  that  he  ^'did  not 
wrongfully  keep  and  maintain  the 
weir  at  a  height  greater  than  its  ordin- 
ary level.^  The  issue  followed  the 
words  of  the  defence. — Held,  that  the 
plea  only  put  in  issue  the  fact  of  the 
maintenance  of  the  weir,  and  that 
evidence  on  behalf  of  the  defendant 
that  such  maintenance  was  rightful 
was  inadmissible.  E.  Blood  v.  Keller 

132 

EVIDENCE  IN  MITIGATION  OF 
DAMAGES. 
See  Slander,  1. 

EVIDENCE  OF  RUMOURS. 
See  Slander,  1. 

FALSA  DEMONSTRATIO. 
See  Deed. 


GUARDIAN, 
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FALSE  PLEA,  SETTING  ASIDE. 
See  Practice,  3. 

FELONY. 
See  Treason. 

FISHERY. 
See  Several  Fishery. 

FORFEITURE  OF  RIGHT  OF 
NURTURE. 
See  Infant. 

GUARDIAN. 

The  statute  14  &  15  Car.  2,  c.  19,  s.  6 
f/r.  j,  which  provides  for  the  appoint- 
ment of  testamentary  guardians,  ap- 
plies onlj  to  legitimate  children ;  and, 
therefore,  where  a  marriage  cere- 
mony had  been  celebrated  by  a  Roman 
Catholic  priest,  between  a  man  a 
Roman  Catholic,  and  a  woman  who 
had,  previously  to  the  ceremony,  con- 
formed to  and  professed  the  Protestant 
religion  (although  it  was  alleged  that 
she  had  stated  before  the  marriage 
that  she  was  a  Roman  Catholic),  and 
the  parties  had  lived  together  as  man 
and  wife,  and  were  the  father  and 
mother  of  children,  for  whom  the 
father  had  appointed  guardians  in 
his  will : — Held,  that  the  marriage 
being  void  (under  the  provisions  of 
19  (?.  3,  c.  13  (TrJ,  the  appointment 
of  testamentary  guardians  was  in- 
effectual. 

'Held  aUOf  that  the  evidence  of  the 
mother,  as  to  the  illegality  of  the 
marriage,  in  a  proceeding  in  reference 
to  the  status  of  the  children,  was 
admissible ;  that  she  waa  not  estopped 
from  giving  such  evidence ;  and  that 
the  presumption  arising  from  the 
facts  of  marriage,  cohabitation,  and 
reputation,  was  not  sufficient  in  the 
present  case  to  rebut  such  proof. 

Qiuere — As  to  the  effect  of  such  a 
presumption  in  a  proceeding  between 
the  reputed  husband  and  wife,  in  refer- 
ence to  the  validity  of  the  marriage, 
inier  seP 
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GUARDIAN. 


INTERPLEADER. 


The  mother  is  entitled  to  the  guar- 
dianship of  her  illegitimate  children. 
C.  P.     In  re  Dareyf  InfanU       298 

GUARDIAN,  RIGHT  OF,  FOR 
NURTURE. 
Set  Infant. 

GROWING  CROPS. 

Growing  crops  are  goods  and  chattels 
within  the  Bills  of  Sales  Act  (17  and 
18  Ftc,  c.  55),  being  capable  of  com- 
plete transfer  by  delivery.  Where 
growing  crops  were  sold  to  a  pur- 
chaser by  written  instrument,  author- 
ising him  to  enter  upon  the  lands  for 
the  purpose  of  taking  possession,  and 
putting  a  party  in  charge  of  the 
crops : — Reld^  that  as  the  purchaser 
had  acquired  no  estate  in  the  land,  he 
had  not  such  actual  possession  of  the 
crops  as  dispensed  with  the  necessity 
of  registering  the  bill  of  sale.  C.  P. 
Sheridan  v.  Macarittey  506 

HABEAS  CORPUS  ACT. 
See  Lunatic. 
Treason. 

IMMORALITY  OF  PARENT,  OR 
GUARDIAN  FOR  NURTURE. 
See  Infant. 

INCUMBRANCES,  ALLOWANCE 
FOR. 

See  Succession  Dutt. 

INFANT. 

In  the  absence  of  the  appointment  of  a 
guardian  by  the  father,  the  mother 
surviving  him  is  the  guardian  for 
nurture,  and  entitled  to  the  custody 

•  of  a  legitimate  child,  until  it  attain' 
the  age  of  fourteen  years. 

But  the  right  of  the  parent  or 
guardian  for  nurture  to  the  custody 
of  the  child  may  be  forfeited  by  prior 
immorality;  by  the  want  of  bona 
.  ^fidee  in  the  application  to  the  Court 
.  for  a  writ  of  habeae  corpus  to  obtain 
the  custody  of  the  child ;  by  ito  bekig 


shown,  to  the  satisfaction  of  the  Court, 
that  the  parent  or  guardian  has  an 
illegal  object  or  purpose  in  view  in 
obtaining  the  custody  of  the  child; 
or  that  such  parent  is  unfit  for  dis- 
charging the  duties  of  guardian,  and 
that  it  would  not  be  for  the  welfare 
of  the  child  that  it  should  be  given 
into  the  custody  of  the  parent  or 
guardian— j9er  Lefbot,  C.  J.,  and 
Hates,  J. ;  but,  per  Perbin  and 
O'Brien,  JJ.,  in  order  to  constitute, 
in  a  Court  of  Law,  a  forfeiture  of  the 
right  of  the  parent  or  guardian  for 
nurture  to  the  custody  of  the  child, 
the  immorality  of  such  parent  or 
guardian  for  nurture  must  be  of  so 
gross  a  character  that  the  morals  of 
the  child  would  be  seriously  endan- 
gered by  being  allowed  to  live  with 
such  parent  or  guardian  for  nurture; 
or  that  such  parent  or  guardian  for 
nurture  has  been  guilty  of  cruelty 
and  personal  ill-usage  towards  the 
child. 

Wilful  and  deliberate  lying,  show- 
ing an  utter  recklessness  and  disre- 
gard for  truth,  together  wilh  fraud 
practised  on  a  charitable  society,  in 
order  to  obtain  the  benefits  of  the 
institution  for  the  child,  is  such  immo- 
rality  as  will  cause  a  forfeiture  of  the 
right  of  a  parent  or  guardian  for  nur- 
ture to  the  custody  of  the  child — 
per  Lbfrot,  C.  J^  and  Hates,  J. — 
[Perrin  and  O'Brien,  JJ.,  diesenii- 
eniihue]. — Q.  B«    In  re  Moore        1 

INSURANCE. 

See  Municipal  Corporation  Act 
Succession  Dutt. 

INTENDMENT,  NECESSARY. 
See  Slander,  2. 

INTERMEDIATE  PROPRIETORS, 
RIGHTS  OF. 
See  Watercourse. 

INTERPLEADER. 
See  Growing  Crops. 


JUDGMENT,  &c 

JUDGMENT,  AREEST  OF. 
See  PuEADiNo. 

JUDGMENT  MORTGAGE. 
A  creditor,  who  has  registered  a  judg- 
ment against  lands,  pursuant  to  the 
13  &  14  Vicy  c.  29,  may  maintain 
ejectment  against  his  judgment  debtor, 
without  a  previous  demand  of  posses- 
sion. 

A  statutable  mortgage  is  an  assign- 
ment by  operation  of  law,  within  the 
meaning  of  the  Sub-letting  Act,  2 
W.  4,  c.  17,  and  is  a  good  charge 
on  lands  held  under  a  lease  prohib- 
iting alienation. — [Fitzobbald,  B., 
dubitatite']. 

The  provisions  of  the  2  &  3  W.  4, 
c.  87,  s.  32,  requiring  ten  days'  notice 
before  trial  to  dispense  with  the  pro- 
duction of  the  original  memorial  of  a 
deed,  do  not  apply  to  the  office  copy 
of  the  affidavit  lodged  in  the  Registry- 
office. 

Quare,  per  Pioot,  C.  B Whe- 
ther examined  copies  of  the  judgment, 
the  affidavit  filed  in  Court,  and  the 
office  copy  lodged  in  the  Registry- 
office,  are  not  sufficient,  or,  at  all 
events,  prima  facie  proof? 

The  copy  of  the  document  lodged 
in  the  Registry-office  bore  at  the  foot 
of  it  the  name  *'  Francis  Lacy."  The 
plaintiff's  attorney  proved  that  he 
got  the  document  lodged  in  the  Re- 
gistry-office from  "  Francis  Lacy,"  the 
proper  officer  of  the  Law  Court,  and 
himself  lodged  it. 

Per  PiooT,  C.  B. — This  amounted 
to  proof  that  the  document  lodged  in 
the  Registry-office  was  an  '^office 
copy." 

Per  FiTZGEBALD,  B. — As  only  a 
copy  of  the  document  lodged  in  the 
Registry-office  was  produced,  proof 
was  necessary  that  the  document 
lodged  was,  in  fact,  signed  by  the 
officer  of  the  Law  Court.  £.  Reidy 
V.  Pierce  361 

JUDGMENT  NON  OBSTANTE. 
See  Pleadhtg. 
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JURISDICTION  OF  ASSISTANT- 

BARRISTER. 

See  Landlord  and  Tenant. 

JURISDICTION,    SERVICE 
OUT  OF, 

See  Pbactice,  5. 

JURORS,  PUTTING  BY. 
See  Treason. 

JURY,  QUESTION  FOfi. 

See  Contract  for  the  Sale  of 
Goods. 

LANDLORD  AND  TENANT. 

See  Ejectment    for    Non-fat- 
MENT  OF  Rent. 
Emblements. 

R.,  being  tenaot  to  P.  of  Blackacre, 
under  a  lease  for  lives,  made  an  ex- 
change, and  received  from  P.,  in  lien 
thereof,  a  portion  of  Whiteacre;  a 
memorandum  in  writing,  but  not 
under  seal,  having  been  signed  by 
P.,  by  which  he  agreed  that  R.  should 
hold  Whiteacre  during  the  same  term 
for  which  Blackacre  was  held  under 
the  lease.  P.  subsequently  brought 
a  civil-bill  ejectment  for  Whiteacre^ 
and  obtained  a  decreet  and  having 
taken  possession  under  it,  R.  brought 
an  action  against  him  for  taking  pos- 
session of  the  lands;  and  the  sole 
question  for  trial  was,  whether  the 
Assistant-Barrister,  upon  whose  de- 
cree P.  relied,  had  jurisdiction  to 
hear  and  determine  the  case,  it  being 
prove  at  the  trial  of  the  action,  that 
the  last  ceetui  que  vie  in  the  lease, 
who  was  proved,  at  the  trial  of  the 
civil-bill,  to  have  been  absent  in 
America  for  thirty  years  (and  whose 
death  was,  therefore,  presumed,  under 
the  7  ^  3,  c.  8),  was  actually  still 
alive. — Heldf  that  inasmuch  as  White- 
acre  was  held  under  a  mere  parol 
agreement,  the  estate  of  R.  therein 
could  be  no  more  than  a  tenancy  from 
year  to  year,  and  that  there  was, 
therefore,  nothing  to  show  that  the 
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proceedings  before  the  Assistant-Bar- 
rister were  coram  non  Judiee, 

Quaere — Whether  if  Whiteacre  had 
been  lield  under  the  lease,  the  subse- 
quent production  of  the  cestui  que  vie 
would  oust  the  Assistant- Barrister's 
jurisdiction,  under  the  72nd  section 
of  14  &  15  Vic,  c.  57.  C.  P.  Row- 
land V.  Persse       '  49 

LANDLORD'S  REPAIRS  AND 
INSURANCE,  CUSTOM  OF 
ALLOWING  FIXED  SUM  FOR. 

See  Municipal  Corforation  Act. 

LUNATIC,  COMMITTAL  OF  PER- 
SON  AS  A  DANGEROUS. 

An  order  of  Justices,  committing  a  per- 
son to  gaol  as  a  dangerous  lunatic, 
under  the  1  &  2  Vic.,  c.  27,  and  the 
8  &  9  Vic,  c.  107,  is  not  valid,  unless 
there  appear,  upon  the  face  of  the  in- 
formation upon  which  the  order  is 
founded,  facts  showing,  first,  that  the 
person  was  discovered  and  appre- 
hended under  circumstances  denoting 
a  derangement  of  mind ;  secondly,  that 
he  had  a  purpose  of  committing  an 
indictable  otfence ;  and,  thirdly,  that 
such  person  was  a  dangerous  lunatic. 
It  is  not  enough  that  there  should 
appear,  on  the  face  of  the  information, 
matters  from  which,  by  possibility, 
the  case  might  be  one  coming  within 
those  Acts  of  Parliament ;  the  grounds 
must  be  shown,  establishing  the  seve- 
ral requirements  of  those  statutes  as 
facts.  An  order  of  committal,  there- 
fore, of  a  person  as  a  dangerous 
lunatic,  founded  upon  informations 
which  stated  that  such  person  was 
found  trespassing  in  a  certain  demesne, 
of  which  he  asserted  he  was  the  law- 
ful possessor,  and  refused  to  leave, 
and  violently  assaulted  those  remov- 
ing him,  and  threatened  the  owner 
of  the  demesne,  is  invalid.  When  a 
person  is  in  custody  under  an  order 
of  Justices  sitting  in  Petty  Sessions, 
the  proper  course  of  proceeding  is, 
not  to  apply  to  the  Superior  Court 
for  a  certiorari  to  remove  the  order 
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of  Sessions  for  the  purpose  of  quash* 
ing  it,  but  to  apply  for  a  writ  of 
habeas  corpus^  upon  the  return  to 
which  the  several  documents  in  the 
case  will,  necessarily^  be  before  the 
Court. 

A  certiorari  will  not  be  granted, 
where  a  person  is  in  custody  in  a 
Lunatic  Asylum  under  the  warrant 
of  the  Lord  Lieutenant ;  he  being  en* 
titled,  under  the  8  &  9  Vic^  c  107, 
to  be  discharged,  upon  its  being  cer- 
tified to  the  Lord  Lieutenant,  as  re- 
quired by  that  Act,  that  such  person 
has  become  of  sound  mind,  or  has 
ceased  to  be,  or  is  not,  a  dangerous 
lunatic. 

The  application  for  a  certiorari 
must  be  made  by  the  person  com- 
plaining of  the  order  sought  to  be 
brought  up  for  the  purpose  of  being 
quashed,  and  cannot  be  made  by 
another  person  in  his  behalf. 

Where  a  person  committed  as  a 
dangerous  lunatic  allowed  two  Assizes 
and  two  Quarter  Sessions  to  pass, 
after  his  committal,  without  making 
any  application  to  those  tribunals  for 
his  discharge,  and  a  period  of  between 
nine  and  ten  months  to  elapse  between 
his  committal  and  his  application  to 
the  Court  of  Queen's  Bench,  this  is 
such  laches  and  delay,  on  the  part  of 
the  applicant,  as  precludes  him  from 
obtaining  a  certiorari, 

Semble. — That  although  delay  in 
applying  for  a  certiorari  will  not, 
per  se,  be  a  ground  for  refusing  to 
grant  the  application,  yet  there  may 
be  circumstances  under  which  it  be- 
comes an  important  matter  to  be  taken 
into  consideration. 

Where  Magistrates,  by  defectivelj 
and  carelessly  discharging  duties  cast 
upon  them  by  Act  of  Parliament,  lay 
the  foundation  for  an  application  to 
the  Superior  Court,  thej  will  not  be 
allowed  the  costs  of  such  proceedings. 

A  motion  for  the  writ  of  habeas 
corpus  ordered  to  stand  over,  until 
the  person  in  custody  (alleged  to  be  a 
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proceedings  before  the  Assistant-Bar- 
rister were  coram  non  Judice, 

Qu(gre — Whether  if  Whiteacre  had 
been  held  under  the  lease,  the  subse- 
quent production  of  the  cestui  que  vie 
would  oust  the  Assistant- Barrister's 
jurisdiction,  under  the  72nd  section 
of  14  &  15  Vic,  c.  57.  C.  P.  Bow- 
land  V.  Persse       '  49 

LANDLORD'S  REPAIRS  AND 
INSURANCE,  CUSTOM  OF 
ALLOWING  FIXED  SUM  FOR. 

See  Municipal  Cobporation  Act. 

LUNATIC,  COMMITTAL  OF  PER- 
SON AS  A  DANGEROUS. 

An  order  of  Justices,  committing  a  per- 
son to  gaol  as  a  dangerous  lunatic, 
under  the  1  &  2  Fic,  c.  27,  and  the 
8  &  9  Vic^  c.  107,  is  not  valid,  unless 
there  appear,  upon  the  face  of  the  in- 
formation upon  which  the  order  is 
founded,  facts  showing,  first,  that  the 
person  was  discovered  and  appre- 
hended under  circumstances  denoting 
a  derangement  of  mind ;  secondly,  that 
he  had  a  purpose  of  committing  an 
indictable  otfence ;  and,  thirdly,  that 
such  person  was  a  dangerous  lunatic. 
It  is  not  enough  that  there  should 
appear,  on  the  face  of  the  information, 
matters  from  which,  by  possibility, 
the  case  might  be  one  coming  within 
those  Acts  of  Parliament ;  the  grounds 
must  be  shown,  establishing  the  seve- 
ral requirements  of  those  statutes  as 
facts.  An  order  of  committal,  there- 
fore, of  a  person  as  a  dangerous 
lunatic,  founded  upon  informations 
which  stated  that  such  person  was 
found  trespassing  in  a  certain  demesne, 
of  which  he  asserted  he  was  the  law- 
ful possessor,  and  refused  to  leave, 
and  violently  assaulted  those  remov- 
ing him,  and  threatened  the  owner 
of  the  demesne,  is  invalid.  When  a 
person  is  in  custody  under  an  order 
of  Justices  sitting  in  Petty  Sessions, 
the  proper  course  of  proceeding  is, 
not  to  apply  to  the  Superior  Court 
for  a  certiorari  to  remove  the  order 


LUNATIC,  &c 

of  Sessions  for  the  purpose  of  quash- 
ing it,  but  to  apply  for  a  writ  of 
habeae  eorpue^  upon  the  return  to 
which  the  several  documents  in  the 
case  will,  neeeuarify^  be  before  the 
Court. 

A  certiorari  will  not  be  granted, 
where  a  person  is  in  custody  in  a 
Lunatic  Asylum  under  the  warrant 
of  the  Lord  Lieutenant ;  he  being  en- 
titled, under  the  8  &  9  Ftc,  c  107, 
to  be  discharged,  upon  its  being  cer- 
tified to  the  Lord  Lieutenant,  as  re- 
quired by  that  Act,  that  such  person 
has  become  of  sound  mind,  or  has 
ceased  to  be,  or  is  not,  a  dangerous 
lunatic. 

The  application  for  a  certiorari 
must  be  made  by  the  person  com- 
plaining of  the  order  sought  to  be 
brought  up  for  the  purpose  of  being 
quashed,  and  cannot  be  made  by 
another  person  in  his  behalf. 

Where  a  person  committed  as  a 
dangerous  lunatic  allowed  two  Assizes 
and  two  Quarter  Sessions  to  pass, 
after  his  committal,  without  making 
any  application  to  those  tribunals  for 
his  discharge,  and  a  period  of  between 
nine  and  ten  months  to  elapse  between 
his  committal  and  his  application  to 
the  Court  of  Queen's  Bench,  this  is 
such  laches  and  delay,  on  the  part  of 
the  applicant,  as  precludes  him  from 
obtaining  a  certiorari, 

Semble That  although  delay  in 

applying  for  a  certiorari  will  not, 
per  #e,  be  a  ground  for  refusing  to 
grant  the  application,  yet  there  may 
be  circumstances  under  which  it  be- 
comes an  important  matter  to  be  taken 
into  consideration. 

Where  Magistrates,  by  defectively 
and  carelessly  discharging  duties  cast 
upon  them  by  Act  of  Parliament,  lay 
the  foundation  for  an  application  to 
the  Superior  Court,  they  will  not  be 
allowed  the  costs  of  such  proceedings. 

A  motion  for  the  writ  of  kabeoM 
corput  ordered  to  stand  over,  until 
the  person  in  custody  (alleged  to  be  a 
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dangerous  lunatic)  had  been  examined 
by  medical  men,  approved  of  on  be- 
half of  such  person  and  the  Crown, 
to  ascertain  whether  he  was  then  a 
dangerous  lunatic,  or  only  labouring 
under  a  harmless  delusion.  Q.  B. 
The  Queen  v.  Eiall  279 


See  Deed. 
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MARRTAGK 
See  GuABDiAN. 

MARRIAGE,  VALIDITY  OF. 

Since  the  Reformation,  a  marriage  in 
this  country  can  be  legally  contracted 
only  in  the  presence  and  with  the 
assent  of  a  clerk  in  Holy  Orders,  who 
must  be  a  third  person,  and  not  one 
of  the  contracting  parties  to  said  mar- 
riage. It  is,  therefore,  not  competent 
for  a  clergyman  to  marry  himself, 
and  such  marriage  is  absolutely  null 
and  void.  H.  of  Lds.  Beamish  v. 
Beamuh  511 

MUNICIPAL    CORPORATION 
ACT  (IRELAND). 

A  person  claiming  to  be  enrolled  as  a 
burgess  cannot  add,  to  the  net  an- 
nual value  at  which  the  premises 
occupied  by  him  are  rated,  a  sum  for 
landlord's  repairs  and  insurance,  so  as 
to  make  up  the  amount  of  qualifica- 
tion required  by  the  3  &  4  Ftc,  c. 
108,  s.  30,  unless  such  sum  be  stated 
in  the  rate  ;  and,  therefore,  a  custom 
in  a  borough  of  allowing  a  fixed  sum 
for  landlord's  repairs  and  insurance, 
the  same  not  being  stated  in  the  rate, 
is  bad.  Q.  B.  Phibbs,  appt^  v. 
KeamSy  resp,  294 

NEGLIGENCE. 

See  CONTRIBUTOBT  NSQLIOENCE. 

NON-ALIENATION  CLAUSE. 
See  Judgment  Mortgage. 

NON-PAYMENT  OF  RENT. 
i%6  Ejectment    for    Non-pat- 
KERT  OF  Rent. 


PAROL  LICENSE.       56i 

NURTURE. 
See  Infant. 

OBSTRUCTION  OF  PASSAGE  OF 
WATER  FROM  PUBLIC  ROAD. 

The  closing  up  of  a  flat  open  or  gap  in 
a  ditch,  through  which  the  occupier 
of  land  contiguous  to  a  public  road 
was  in  the  habit  of  drawing  manure 
for,  and  of  passing  into,  his  said  land, 
and  which  was  the  only  way  whereby 
water  flooding  the  public  road  could 
flow  offy  is  not  an  obstruction  within 
section  9,  par.  1,  of  the  14  &  15 
Fic,  c.  92 ;  and,  therefore,  an  order 
of  Magistrates  in  Petty  Sessions,  re- 
quiring the  occupier  of  the  land  to 
remove  such  obstruction  to  the  pas- 
sage of  the  water,  is  not  authorised 
by  that  section,  and  cannot  be  sus- 
tained.    Q.  B.      Seanneli  v.  French 
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OVERHOLDING.' 
See  Emblements. 

PARENT,   RIGHT    OF,    FOR 
NURTURE. 
See  Infant. 

PAROL  LICENSE.  WHERE 
REVOCABLE. 

A  parol  license  to  do  an  acton  the  lands 
of  the  licensee,  which  but  for  the 
license  would  be  wrongful,  and  may 
be  injurious  to  the  licensor,  is  not 
revocable  after  expense  incurred  on 
the  faith  of  it,  at  all  events  without 
putting  the  licensee  in  sttUu  quo. 

Nor,  semble^  will  it  make  any  dif- 
ference that  such  an  act  is  to  be  done 
partly  on  the  lands  of  the  licensor, 
and  partly  on  those  of  the  licensee. 
Where  a  plaint  stated  a  cause  of 
action  for  consequential  damage  aris- 
ing from  an  act  done  on  land  other 
than  the  plaintiff^'s,  and,  in  a  replica- 
tion, the  act  was  alleged  to  have  been 
done  partly  on  the  lands  of  the  plain- 
tiff: — Held,  that  this  was  a  departure 
which  was  the  subject  of  general  de- 
murrer.   E.     Bhody.KeUer      124 

B  L 
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PENALTIES,  ACTION  FOE. 

In  an  action  for  penalties,  under  the 
Corrupt  Practices  Prevention  Act 
1854,  the  bribery  imputed  bj  the 
plaint  was  a  promise  of  money  for  a 
vote,  or  to  abstain  from  voting. — 
Heldf  that  evidence  of  actual  pay- 
ment of  money  was  admissible. 

The  evidence  for  the  plaintiff,  in 
support  of  the  alleged  bribery,  rested 
solely  upon  the  evidence  of  accom- 
plices.— Held^  that  the  jury  were 
rightly  directed  that  they  might  find 
for  the  plaintiff  upon  such  testimony, 
though  uncorroborated. 

Held  aUo  (Fitzoebald,  B.,  dis- 
seniiente)^  that  in  this  action  the 
Judge  was  not  bound  to  tell  the  jury, 
by  analogy  to  the  practice  in  criminal 
cases,  that  the  defendant  was  entitled 
to  the  benefit  of  a  doubt  in  the  evi- 
dence.   E.    Magee  v.  Mark        449 

"PLACE  OF  EXPORT,"  MEAN- 
ING OF  TERM,  WITHIN  THE 
BUTTER  ACTS. 

See  Public  Office,  Evidence  of 
Title  to. 

PLAINT,  DEMURRER  TO. 
See  Bank,  Public  Officbb  of. 

PLEADING. 
See  Eyidehce,  Admissibilitt  of. 
Pabol  License,  whebb  bb- 
vocable. 

D.  E.  sued  the  B.  and  B.  Railway  Com- 
pany, the  L.  and  C.  Railway  Com- 
pany and  W.  M'C,  jointly,  as  common 
carriers,  for  the  loss  of  a  certain 
travelling-case  containing  watches, 
whilst  being  carried  by  them  from 
B.  to  L.  upon  a  through  ticket.  The 
defendants,  amongst  sundry  other  de- 
fences, pleaded  that  D.  E.  was  only 
entitled  to  carry  personal  luggage, 
and  that  the  case  in  question  did  not 
answer  that  description,  but  that  it 
and  itscontents  constituted  merchan- 
dize. The  plaintiff  replied  that  the 
case  was  in  appearance  fit  for,  and 
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manifestly  did  contain,  merchan^ze, 
to  wit,  watches,  and  not  personal  lug. 
gage,  and  that  defendants  received  it 
without  objection,  and  without  de- 
manding extra  remuneration,  and 
without  making  inquiry  of  the  plain- 
tiff touching  the  value  of  the  contenu 
of  the  case,  and  that  there  was  no  im- 
proper concealment  on  his  part.  The 
defendants  rejoined,  traversing  the 
averments  in  the  replication,  and  the 
jury  found  that  the  said  case  was  in 
appearance  and  fact  fit  and  proper  for, 
and  manifestly  did  contain,  naerchan- 
dize,  but  that  the  particular  sort  of 
merchandize  which  it  so  contained 
did  not  manifestly  appear,  but  that  in 
point  of  fact  it  did  then  contain 
watches.  They  also  found  that  there 
was  no  improper  concealment  on  the 
part  of  the  plaintiff,  touching  said 
case.  They  also  found  that  the  de- 
fendants were  not  guilty  of  gross 
negligence.  Upon  a  motion  to  enter 
up  judgment  for  the  defendants,  noii 
obstante  veredicto,  on  the  ground  that 
the  replication  was  no  valid  answer 
to  the  foregoing  special  defence,  the 
Court  below  having  given  judgment 
in  favour  of  the  plaintiff,  the  defend- 
ants suggested  error. 

Held  (by  three  Judges  against 
three),  affirming  the  judgment  of  the 
Court  of  Common  Pleas,  that  the 
above  replication  disclosed  a  valid 
answer  to  said  defence. 

Held  also  (by  three  Judges  against 
three),  that  the  finding  of  the  jury 
thereon  was  substantially  a  finding  in 
favour  of  the  plaintiff. 

Held  alsOf  that  the  judgment 
against  the  said  defendants  (plain- 
tiffs in  Error)  ought  not  to  be  ar- 
rested in  consequence  of  the  acquittal 
of  a  co-defendant,  notwithstanding 
that  the  duty,  the  breach  of  which  was 
complained  of,  grew  out  of  an  implied 
contract.  Ex.  Cli.  Belfast  and  Balfy- 
mena  Railway  Company  y/ ,  Key 1 145 

POSSESSION,   DEMAND  OF. 

See  JUDGMBKT   MOBTQAGE. 


POSTEA. 
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POSTBSA,  AMENDMENT  OF. 
See  Practicb,  6. 

PRACTICE. 

1.  Where  the  plaintiff  obtains  leave  to 
change  his  own  venue,  the  defendant 
will  be  entitled  to  costs  of  the  motion. 
C.  P.     Comerford  v.  Daly  62 

2.  In  an  action  for  work  and  labour,  bj 
an  agent  against  his  employers,  it 
appeared  that  the  action  was  brought 
for  agency  commission,  and  that  the 
contract  was  made  in  England,  and 
the  services  rendered  in  Ireland. — 
HeldL,  that  the  performance  of  the 
work  in  Ireland  was  such  a  material 
part  of  the  cause  of  action  as  enabled 
the  Court  to  substitute  service. 

The  defendants,  who  were  coffee- 
merchants,  issued  advertisements  in 
which  they  announced  that  J.  L.  was 
their  agent  for  Belfast.  It  appeared 
that  J.  L.  was  in  communication  with 
them. — Held^  that  J.  L.  was  the  agent 
of  the  defendants,  within  the  meaning 
of  the  34th  section  of  the  Common 
Law  Procedure  Act  1853.  E.  Reilly 
V.  White  138 

3.  Where  a  defence  is  warranted  by  the 
Common  Law  Procedure  Act,  and 
raises  a  single  issue,  the  Court  will 
not  try  its  truth  or  falsehood  upon 
affidavit.    E.      O'Donnell  v.  Reilly 
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4.  Where  any  one  of  several  defendants 
named  in  a  writ  of  summons  and 
plaint  has  not  been  served,  and  there 
are  other  defendants,  upon  whom  ser- 
vice might  have  been,  but  was  not, 
effected,  the  renewal  of  the  writ,  on 
the  ground  of  the  non-service  of  such 
one  defendant,  will  prevent  the  opera- 
tion of  the  Statute  of  Limitations  in 
favour  of  such  other  defendants.  E. 
Dickson  V.  Capee  334 

6.  The  Court  has  no  power  to  authorise 
service  of  a  defendant  out  of  the  juris- 
diction, unless  by  substitution  in  the 
manner  specified  in  the  34th  section 
of  the  Common  Law  Procedure  Act 
1853.     E.     Dickson  v.  Capes      345 


6.  The  amendment  of  an  error  in  a 
postea  which  has  been  filed  is  to  be 
made  by  the  Court  on  motion, 
grounded  on  the  certificate  of  the 
Judge  who  tried  the  case.  E.  Powell 
V.  Atlantic  Steam  Navigation  Com^ 
pany  347 

PRESCRIPTION, 

See  Several  Fishery. 

PRESENCE  OF  CLERK  IN  HOLY 
ORDERS. 
See  Marriage,  Validity  of. 

PRESUMPTION. 

See  Ejectment. 
Guardian. 

PRIVILEGE. 
See  Slander,  I,  2. 

PROCEDURE  ACT. 

See  Evidence,  Admissibility  of. 
Practice,  4. 

PUBLIC  OFFICE,  EVIDENCE  OF 
TITLE  TO. 

Evidence  of  acting  in  a  public  ofiice  is 
evidence  to  go  to  the  jury  of  a  title  to 
that  office,  as  against  a  wrong-doer, 
though  the  title  be  put  in  issue  by 
the  pleadings,  and  the  appointment  is 
required  to  be  under  seal. 

Such  evidence  of  acting  raises  a 
presumption  that  all  the  formalities 
necessary  to  be  completed  to  author- 
ise such  acting  have  been  complied 
with. 

A  statement  of  the  plaintiff,  that  lie 
was  appointed  in  1859,  and  the  fact 
of  a  subisequent  exercise  of  the  office, 
HeUf  evidence  to  go  to  the.  jury  of  a 
title  to  such  an  office,  though  the 
plaintiff's  title  was  traversed,  and  he 
admitted  that  he  had  acted  without 
title  for  seven  years  previously  to 
1859. 

An  inland  town,  from  the  market 
of  which  butter  is  conveyed  direct  for 
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the  foreign  market,  is  not  a  "  place  of 
export  from  whence  butter  is  com- 
monly shipped  for  exportation,"  with- 
in the  meaning  of  the  52  G,  3,  c.  134, 
and  7  &  8  G.  4,  c.  61.  E.  Dexter 
V.  ffayei  J  06 

REFUSAL  OF  MAGISTRATES 

TO  STATE  CASE  FOR  THE 

OPINION  OF  THE  SESSIONS 

COURT,  UNDER  THE  EXCISE 
ACTS. 

Where  a  publican  applies  to  Magis- 
trates, sitting  at  Petty  Sessions,  for 
a  renewal  of  his  license,  under  the  17 
and  18  Fte.,  c.  89,  and  18  &  19  Fic, 
c.  62,  which  application  is  refused, 
upon  the  ground  that  the  applicant's 
house  had  not  been  properly  con- 
ducted during  the  previous  year,  this 
is  not  a  case  in  which  the  Superior 
Court  will  direct  the  Magistrates  to 
state  a  case  under  the  20  &  21  Vid, 
c.  43,  s.  5 ;  it  being  neither  "  an 
information  or  complaint^"  within  the 
meaning  of  that  statute,  but  a  mat- 
ter of  fact  to  be  ascertained  by  the 
Justices  ;  the  applicant's  course,  if 
aggrieved,  is  to  appeal  from  the  deci- 
sion of  the  Magistrates  to  the  Quarter 
Sessions,  or  (if  in  Dublin)  to  the 
Recorder. 

Per  Hayes,  J. — The  term  *•  infor- 
mation "  means  the  initiatory  step  in 
proceedings  of  a  criminal  nature, 
which  are  to  be  disposed  of  summa- 
rily ;  the  term  "  complaint "  desig- 
'  nates  the  initiatory  step  in  summary 
proceedings  of  a  civil  nature.  Q*  B. 
In  re  Dillon  232 

REGISTRATION  OF  BILLS  OF 
SALE. 

See  Gkowikg  Cbofs. 

REPAIRS. 
See  MuNiciTAL    Corporation 
Act. 

RIGHT  OF  CROWN. 
See  Treason. 


RUMOURS,  EVIDENCE  OF. 
See  Slander,  1. 

SALE  OF  GOODS,  CONTRACT 
FOR. 

The  plaintiif  alleged  an  absolate  sale, 
by  sample,  of  a  quantity  of  gaano  to 
the  defendant. 

The  defendant  alleged  it  to  have 
been  a  contract  for  ssle  and  return. 

The  guano  (a  larger  quantity  than 
ordered)  was  consigned  to  the  defend- 
ant, and,  on  the  day  after  its  arriva], 
the  defendant  sent  a  portion  of  it  to  a 
chemist  to  be  analysed,  who  made  an 
unsatisfactory  report.  There  was  evi- 
dence of  repudiation  by  the  defendant, 
and  also  some  evidence  of  acceptance. 

While  the  guano  was  being  ana- 
lysed, the  defendant  sold  one  bag  of 
the  guano,  and  subsequently  sold  a 
second. — Held^  that  the  question  whe- 
ther the  defendant's  acts  amounted  to 
an  acceptance  of  the  goods  was  a 
question  for  the  jury,  and  was  pro- 
perly left  to  them. 

Held  aleOf  that  the  plaintiff  was 
entitled  to  a  verdict  for  the  value  of 
the  two  bags  sold.  E.  Clark  v. 
WHghi  402 

SERVICE  OUT  OF 
JURISDICTION. 
See  Practice,  5. 

SERVICE,  SUBSTITUTION  OF. 
See  Practice,  2. 

SEVERAL  FISHERY. 

A  several  fishery  in  the  river  M.,  hav- 
ing become  re-vested  in  the  Crown, 
was  in  1669  re-granted  in  fee-simple 
to  Sir  G.  P.,  whose  representatives 
afterwards,  in  1788,  demised  the  same 
to  a  party  through  whom  the  plain- 
tiffs claimed.  The  defendants,  at  the 
trial  of  an  action  for  the  disturbance 
of  the  plaintiffs  in  the  exc]ttsi?e 
enjoyment  of  said  right,  having  given 
some  evidence  of  adverse  user  by  them 
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of  a  fishery  within  a  portion  of  that 
claimed  bj  the  plaintiffs,  at  a  certain 
spot  in  the  M^  opposite  to  the  lands 
of  S.,  for  upwards  of  sixty  years  : — 
Held  (Richards,  B.,  dissentientejj 
affirming  the  judgment  of  the  Court 
of  Common  Fleas,  that  the  jury  were 
at  liberty  to  presume  a  sub-grant  by 
the  owners  of  the  original  fishery  to 
parties  under  whom  the  principal 
defendant  derived.  Ex.  Ch.  Little 
Y.  Wingjield  63 

SEWAGE  OF  A  TOWN. 
See  Watercoubse. 

SHIF. 
See  Contract. 

SLANDER. 

1.  Semble,  where  a  slander  imputes  the 
commission,  by  the  plaintiff,  of  a  par- 
ticular offence,  evidence  of  an  ante- 
cedent general  reputation  of  the 
plaintiff's  general  bad  character,  or 
of  his  having  some  vicious  habit, 
leading  to  the  particular  act,  is  admis- 
sible. 

But  Held  (FiooT,  C.  B.,  dissenti- 
entej,  that  this  rule  does  not  let  in 
evidence  of  a  general  reputation  that 
the  plaintiff  was  guilty  of  the  parti- 
cular offence  charged  by  the  slander. 

Evidence  of  rumours  shown  to  have 
been  originally  originated  by  the 
defendant  is  not  admissible. 

Where  the  slanderous  words  were 
spoken  by  the  defendant  in  a  conver- 
sation with  A,  in  the  presence  of 
third  persons,  and  there  was  no  plea 
of  privilege  on  the  record — Held 
(FiooT,  C.  B.,  dissentientejj  that  evi- 
dence that  it  was  the  duty  of  the 
defendant  to  make  the  communica- 
tion to  A  was  not  admissible  in  miti- 
gation of  damages.  E.  Bell  v. 
Parke  ^  413 

2.  The  defendant,  who  was  the  secretary 
of  a  charitable  institution  for  the 
reformation  of  fallen  females,  called 
"  Dublin  by  Lamplight,"  where  the 


clothes  and  linen  of  families  and  indi- 
viduals were  washed  by  the  inmates 
of  the  institution,  was  sued  by  the 
plaintiff,  who  bad  been  the  paid 
matron  of  the  house,  at  the  time  in 
question,  for  having  spoken,  in  the 
presence  and  hearing  of  several  of  the 
inmates  of  the  institution,  as  well  as 
of  divers  other  persons,  addressing 
the  plaintiff,  and  holding  certain 
handkerchiefs  in  his  hand,  *' Who 
authorised  you  to  forge  your  name  on 

the  handkerchiefs  of  Mrs ?  **  * 

(one  of  the  parties  for  whom  the 
institution  did  washing)  ;  also  the 
words,  '^  Women,  look  at  it  I  it  is  the 
proof  of  your  matron's  guilt."  The 
defendant  pleaded  a  defence  stating 
the  objects  of  the  institution,  and  the 
nature  of  his  duties  therein  ;  and  the 
fact  of  certain  property  having  been 
purloined,  and  found  under  circum- 
stances calculated  to  awaken  suspi- 
cion; and  he  then  alleged  that,  in 
the  discharge  of  his  general  duty,  as 
secretary,  and  by  direction  of  the 
committee,  he  inquired  into  the  mat- 
ter, in  the  presence  of  the  plaintiff 
and  certain  of  the  inmates,  who  were 
interested  in  the  subject-matter  of  the 
inquiry,  and  who  themselves  had  made 
charges  against  the  plaintiff;  and  that 
on  that  occasion,  and  in  the  discharge 
of  his  duty,  &c.j  and  acting  bonaJUle 
within  the  scope  of  his  authority,  and 
without  malice,  he  spoke  the  words, 
believing  them  to  be  true. — Held^  on 
demurrer  to  the  defence,  first,  that 
the  facts  therein  stated  showed  that 
the  occasion  of  speaking  the  words 
was  privileged. 

Secon(ny;  that  the  defendant  did 
not  forfeit  his  privilege,  in  conse- 
quence of  his  mode  of  conducting  the 
investigation. 

Thirdly  ;  that  the  presence,  on  the 
occasion  in  question,  of  other  persons 
besides  those  interested  in  the  inquiry, 
did  not  affect  the  question  of  privi- 
lege. 

Fourthly ;  that,  though  not  ex- 
pressly averred  in  the  defence,  that 
the  occasion  of  speaking  the  words 
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therein  referred  to  was  the  same  as 
that  stated  in  the  summons  and  plaint, 
It  appeared  to  be  so  by  necessary 
intendment.  C.  F.  Wallace  v.  Car- 
roU  485 

STATUTE  OF  LIMITATIONS. 
See  Practice,  4. 

STATUTES  QUOTED. 

I  G.  4,  c.  42. 

3  &  2  Vie.,  c.  27. 

6  &  4  Ftc,  c.  108,  8.  30. 

8  &  9  Vic.,  c  107. 

II  &12  Vic^c  12. 
14  &  15  Vic,  c.  92. 

17  &  18  Vic,  c.  55,  s.  102. 
20&21  Ft0.,c.43. 

SUBSTITUTION  OF  SERVltJE. 
See  Pbactice,  2,  5. 

SUCCESSION  DUTY. 

A  testator  devised  certain  estates  to  A 
for  life,  with  remainder  to  his  first 
and  other  sons  in  tail  male.  In  the 
year  1827,  A  and  the  defendant,  his 
eldest  son,  joined  in  barring  the  entail 
of  the  devised  lands ;  and  by  the  deed 
leading  the  uses  of  the  recovery,  dated 
the  17th  of  January  1827,  the  lands, 
including  some  lands  the  absolute 
property  of  A,  were  limited  to  A  for 
life,  remainder  to  the  defendant  for 
life,  remainder  to  his  first  and  other 
sons  in  tail.  Power  was  given  to  the 
defendant,  with  A's  consent,  to  charge 
the  lands  with  pin-money,  a  jointure 
and  portions;  and  a  joint  power  of 
revocation  and  new  appointment  was 
given  to  A  and  the  defendant. 

On  the  1st  of  December  1829,  the 
defendant,  by  his  marriage  settlement, 
exercised,  with  A's  consent,  the  power 
in  the  deed  of  1827;  and,  by  subse- 
quent deeds,  A  and  the  defendant,  in 
pursuance  of  their  joint  power  of 
revocation  and  new  appointment, 
created  further  charges  on  the  lands ; 
and  by  a  deed,  dated  the  15th  of 
July  1854,  executed  on  the  marriage 


TREASON. 

of  B,  the  eldest  son  of  the  defendant, 
they  revoked  all  the  previous  uses, 
and,  subject  to  the  incumbrances 
already  created,  and  to  an  annuity 
then  granted  to  B,  they  conveyed  the 
estates,  and  certain  leaseholds,  the 
property  of  A,  to  the  use  of  A  for 
life,  remainder  to  the  defendant  f<v 
life,  remainder  to  B  for  life,  remainder 
to  his  first  and  other  sons  in  tail. 
Pin-money  for  B's  wife,  and  portions 
for  his  children,  were  also  charged  on 
the  lands. 

On  the  19th  of  November  1854,  A 
died,  and  the  defendant  (the  successor) 
claimed  to  be  entitled,  as  against  the 
duty  payable  on  his  succession,  to  an 
allowance,  under  section  34  of  the 
Succession  Duties  Act  1858,  for  the 
incumbrances  charged  by  himself  and 
A,  under  the  provisions  of  the  inden- 
ture of  the  17th  of  January  1827,  and 
the  subsequent  deeds. — Held,  that  the 
defendant  was  not  entitled  to  such 
allowance;  that  these  incumbrances 
were  *'  created  or  incurred  by  the 
successor,**  within  the  meaning  of  the 
34  th  section  of  the  Succession  Duty 
Act  1853;  and  further,  that  they  were 
"not  made  in  execution  of  a  prior 
special  power  of  appointment "  within 
that  section. 

Held  also,  that  the  defendant  was 
not  entitled  to  any  allowance  for 
income-tax,  insurances  against  fire, 
or  agent's  fees. 

The  jurisdiction  of  this  Court,  as  a 
Court  of  Revenue,  to  entertain  an 
information  at  its  Equity  side,  is  not 
taken  away  by  the  13  &  14  Vic  c.  51. 
E.  Attorney-General  y.LartoH  429 

SUCCESSION  DUTY  ACT. 
See  SuccsssiON  Duty. 

TREASON. 

Prisoners  arrested  in  December  were 
committed  to  gaol  in  the  Januaiy 
following,  on  a  charge  of  treason* 
felony,  under  the  11  &  12  Vtc,  c. 
12.    At  ihe   Spring  Assizes,  in  the 
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following  March,  indictments  for  trea- 
son-felony having  been  preferred  and 
found  against  the  prisoners,  they  were 
arraigned,  pleaded  not  guilty,  and 
were  ready  to  proceed  with  their  trial ; 
whereupon  the  Attorney- General,  on 
the  part  of  the  Crown,  applied  to  the 
J  udge  of  Assize  to  postpone  the  trial 
to  the  next  Assizes.  Thi^  application, 
which  was  not  grounded  on  affidavit 
disclosing  any  cause  for  the  postpone- 
ment, was  granted,  without  discussion, 
by  the  Judge,  who  olrdered  that  the 
prisoners  should  in  the  meantime  be 
kept  in  custody.  Upon  motion  in 
the  next  Term,  to  admit  the  prisoners 
to  bail.  Held— 

Per  Lefbot,  C.  J.,  and  Hayes,  J., 
that  the  Court,  in  the  exercise  of  its 
discretion,  ought  not  to  grant  the 
motion. 

That  a  prosecutor,  in  cases  of 
felony,  has,  by  the  Habeas  Corpus 
Act,  one  Term  or  Session,  after  the 
commitment  of  the  prisoner,  and  his 
prayer  under  that  Act,  to  prefer  an 
indictment  against  the  prisoner,  and 
another  Term  or  Session  to  bring  on 
the  trial ;  that  if  the  prisoner  is  not 
indicted  in  the  first  Term  or  Session 
after  committal,  he  is  entitled  to  be 
bailed ;  and,  if  he  is  not  indicted  in 
the  first,  and  tried  in  the  second  Term 
or  Session  after  committal,  he  is  en- 
titled to  an  absolute  discharge. 

Sedy  per  Perrin  and  O'Brien,  J  J., 
that  the  Court,  in  the  exercise  of  its 
discretion,  ought  to  grant  the  motion, 
the  trial  of  the  prisoners  having  been 
postponed  on  the  application  of  the 
Attorney-General,  on  the  part  of  the 
Crown,  without  any  ground  being 
shown  for  such  postponement. 

The  Court  of  Queen's  Bench  has 
full  discretionary  power  to  admit  to 
bail,  in  all  cases,  no  matter  how 
serious  the  offence  charged  may  be. 

Where  an  indictment  for  felony 
has  been  found  against  a  prisoner  at 
one  Assizes,  there  is  no  prerogative 
or  absolute   right  in  the  Crown  to 


postpone  the  trial ;  such  postpone- 
ment is  the  act  of  the  Court,  in  the 
exercise  of  its  discretion.  There  is 
no  difference  between  the  law  in  Eng- 
land and  Ireland  in  this  respect ;  and, 
per  Lefrot,  C.  J.,  and  Hates,  J., 
an  application  to  the  Court  for  that 
purpose  is  not  necessarily  grounded 
on  affidavit;  #e«f,  per  Perrin  and 
O'Brien,  JJ.,  such  grounds  ought  to 
appear  by  affidavit,  or  otherwise  upon 
oath. 

The  question,  in  bail  motions,  is 
the  likelihood  of  the  prisoner  being 
forthcoming  to  take  his  trial,  if  ad- 
mitted to  bail ;  and  the  elements  to 
be  considered  in  the  determination  of 
that  question  are,  first,  the  nature  of 
the  offence  charged  ;  second,  the  cha- 
racter of  the  evidence  against  the 
prisoner ;  and,  third,  the  punishment 
which,  in  the  event  of  conviction, 
may  be  inflicted  on  the  prisoner. 

The  right  of  ordering  jurors  to 
stand  by,  in  cases  of  misdemeanour, 
may  be  exercised  by  a  private  pro- 
secutor equally  with  the  Crown : 
Begina  v.  M^Gowen  (Ct.  Crim.  Ap., 
E.  T.  1858).  Q.  B.  T%e  Queen  v. 
3PCartie  188 

TRIAL,  POSTPONEMENT  OF. 
See  Treason. 

VENUE. 
See  Practice,  1. 

VERDICT. 
See  Pleading. 

WARRANT   OF  ATTORNEY. 
See  Award. 

WATERCOURSE. 

For  upwards  of  fifty  years  the  rain-fall 
and  drainage  of  the  main  street  of  a 
town,  situate  on  the  slope  of  a  hill, 
had,  for  the  convenience  of  the  in- 
habitants, run  down  through  a  kennel 
on  each  side  of  the  street  into  a  cul- 
vert, which  connected  the  kennels  at 
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the  end  of  the  street,  and  discharged 
its  contents  into  an  open  lan^  through 
which  they  flowed  into  the  plaintiff's 
drain,  and  were  used  by  him  for 
agricultural  purposes,  the  surplus 
flowing  off  into  the  Shannon.  There 
was  no  deflnite  channel  for  the  stream 
of  water  and  the  sewage  to  flow  in 
through  the  lane,  which  was  the  pas- 
sage to  the  fair-green  of  the  town, 
and  was  the  property  of  the  defend- 
ant ;  but  the  lane  being  lower  at  one 
side  than  the  other,  the  stream  flowed 
along  the  lower  side,  spreading  more 
or  less  over  the  surface  of  the  lane, 
and  sometimes  in  floods  covering  the 
entire  surface.  The  defendant  hav- 
ing stopped  the  passage  by  which  the 
stream  at  the  end  of  the  lane  flowed 
into  the  plaintiff's  drain,  and  diverted 
the  water  into  a  drain  upon  his  own 
land : — Held^  that  there  was  evidence 
of  a  watercourse,  viz.,  water  flowing 
between  banks  more  or  less  defined. 

That,  as  long  as  the  inhabitants  of 
the  town  permitted  the  water  and 
sewage  to  continue  so  to  flow,  the 
plaintiff  had,  as  against  the  defend- 
ant, acquired  a  right,  by  presumption 
of  grant,  to  have  it  continue  to  flow 
into  his  drain ;  and  that  the  defend- 
ant had,  as  against  the  plaintiff, 
acquired,  in  like  manner,  a  correla- 
tive right  to  have  the  flow  continue, 
without  such  obstruction  by  the  plain- 
tiff as  would  flood  or  injure  the  de- 
fendant's lands. — [Fitzgerald,  B., 
dUs^itiente.'] 


WRITS,  RENEWAL  OF. 

Semble That  the  inhabitants  of 

the  town  had,  as  against  both  the 
plaintiff  and  defendant,  and  all  inter- 
vening proprietors,  acquired  an  ease- 
ment of  having  their  drainage  trans- 
mitted through  the  lane  into  the 
Shannon  ;  but,  that  neither  the  plain- 
tiff, nor  defendant,  nor  any  other 
intermediate  proprietor,  could,  as 
against  the  inhabitants  of  the  town, 
insist  on  the  continuance  of  the  flow 
of  water  and  sewage,  if  the  inhabit- 
ants, or  any 'of  them,  chose  to  stop 
or  divert  its  flow,  or  alter  the  system 
of  drainage. 

When  the  question  at  the  trial  is, 
whether  there  is  a  watercourse  or 
not,  the  Judge  ought,  before  he  leaves 
that  question  to  the  jury,  to  instruct 
them  as  to  what  constitutes  a  water- 
course in  law. 

To  constitute  a  watercourse,  in 
which  rights  may  be  acquired  by 
user,  the  flow  of  water  must  possess 
that  unity  of  character  by  which  the 
flow  on  one  person's  land  can  be 
identified  with  that  on  his  neigh- 
bour's land.  Water  which  squanders 
itself  over  an  indefinite  surface  is  not 
a  proper  subject-matter  for  the  acqui- 
sition of  a  right  by  user.  Q.  B.  and 
£x.  Ch.     Briscoe  v.  Drought      250 

WRITS,  RENEWAL  OF. 
See  Practice,  4. 
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ACTION  ON  PROMISSOBY 
NOTE. 
See  Pleading,  2. 

ACTION  FOB  ILLEGAL 

SEIZURE. 
See  Pbacticb,  2. 

AFFIDAVITS. 
See  Practice,  7. 

AMENDMENT  OF  SUMMONS 
AND  PLAINT. 
See  Practice,  2. 

BAIL,  SWEARING  OF. 
See  Practice,  5. 

CONDITIONS  IMPOSED  ON 
PLAINTIFF. 

See  Practice,  6. 

CONFESSION  AND  AVOIDANCE. 
See  Practice,  L 

CONFESSION  OF  PART  CAUSE 
OF  ACTION. 

See  Embarrassino  Defence. 

COSTS,  SECURITY  FOR. 
See  Practice,  7. 

EMBARRASSING  DEFENCE. 

A  defence  to  an  action  for  a  money 
demand,  controverting  the  plaintiff's 
right  to  recover  part  of  the  demand, 
and,  as  to  the  residue,  admitting  the 
plaintiff's  claim  in  respect  thereof, 
and  confessing  the  action  to  that 
extent,  concluding  with  "  and  there- 
fore he  defends  the  action,"  will  be 
set  aside.     C.  P.    Defries  v.  Stewart 

xviii 


ENTRY  OF  JUDGMENT  ON 
BOND  MORE  THAN  TEN 

YEARS  OLD. 
See  Practice,  4. 

EXPENSES  FOR  TAKING  CARE 
OF  GOODS  SEIZED  UNDER 
A  FL  FA. 
See  Sheriff. 

FL  FA.,  INDORSEMENT  OF. 
See  Practice,  3. 

FORM  OF  PLAINT. 
See  Pleading,  1,  2. 

GENERAL  ORDERS. 
See  Practice,  3,  4. 

HABEAS  CORPUS. 
See  Practice,  5. 

ILLEGAL  SEIZURE,  ACTION 
FOR. 
See  Practice,  2. 

IMPOSSIBLE   DAY. 
See  Notice  of  Trial. 

INDORSEMENT  OF  FL  FA. 
See  Practice,  3. 

INJUNCTION,  WHEN  GRANTED. 
See  Practice,  6. 

INTERPLEADER    ACT,    DELAY 
ON  PART  OF  SHERIFF 
APPLYING  THEREUNDER. 
See  Sheriff. 

JURISDICTION. 
See  Practice,  7. 
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MEANING  OF  THE  WORDS  "TO 
AMEND  AS  HE  MAY  BE 

ADVISED." 
See  Practice,  8. 

NOTICE  OF  TRIAL. 

Where  a  notice  of  trial  was  served  upon 
the  25th  of  May,  for  the  trial  of  the 
cause  before  the  Judge  presiding  in 
the  Consolidated  Nisi  Prius  Court 
during  Term,  on  Thursday  the  7th 
d&j  of  May  \S60— Held,  that,  inas- 
much as  the  defendant  must  have 
known  that  the  7th  of  June  was  the 
day  actually  intended,  the  notice  beftig 
correct  in  every  other  respect,  it  was 
sufficient,  and  a  motion  to  set  it  aside 
was  refused  with  costs.  C.  P.  (rra- 
ham  V.  Brennan  xvii 

PLEA  SET  ASIDE  AS 
EMBARRASSING. 
See  Pbactice,  1. 

PLEADING. 

1.  A  summons  and  plaint  which  alleged 
that  F.,  on  behalf  of  himself  and  the 
plaintiff,  at  the  request  of  the  defend- 
ant, bargained  with  the  defendant  to 
buy  of  him  100  tons  of  hay  at  £4 
a-ton,  to  be  delivered  by  said  defend- 
ant to  said  plaintiff  and  F.,  when  sent 
for  by  them,  and  to  be  paid  for  by 
said  plaintiff  and  F.  on  delivery 
thereof,  and  in  consideration  thereof 
said  defendant  undertook  to  deliver 
said  100  tons  of  hay  when  requested. 
Averment — That  plaintiff  and  F.  in 
his  lifetime  were  willing  to  accept  said 
100  tons  of  hay,  and  afterwards  fre- 
quently requested  said  defendant  to 
deliver  to  them  said  100  tons  of  hay, 
and  were  always  willing  to  pay  for 
such  hay  on  delivery.  Breach — 
That  defendant  did  not  deliver  said 
1 00  tons  of  hay,  or  any  part  thereof, 
though  plaintiff  and  F.  in  his  lifetime 
have  been  willing  and  offered  to  accept 
said  100  tons  of  hay — Held,  to  be 
embarrassing ;  leave  given  to  tke 
plaintiff  to  amend.  Q.  B.  Warren 
V.  King  x 

2.  In  an  action  on  a  promissory  note 
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for  £45.  2s.  9d.,  the  pluntiff  claimed 
the  sum  of  £13.  2s.  9d.,  but  did  not 
aver  "  that  the  defendant  never  paid 
the  note."  On  motion  made  to  set 
aside  the  plaint  as  embarrassing^ 
Held,  good.  Q.  B.  Cruice  ▼.  Can- 
nell  xxi 

POUNDAGE  FEES. 
See  Sheriff. 

PRACTICE. 

The  summons  and  plaint  stated  that  one 
P.,  having  applied  to  plaintiff  for  the 
loan  of  £100,  proposed  to  assign  to 
him  a  deed  of  assignment  of  certain 
premises,  together  with  the  original 
title-deeds,  to  be  held  as  an  equita- 
ble mortgage  for  securing  the  repay- 
ment of  said  sum  of  £100 ;  to  which 
plaintiff  acceded,  on  condition  that 
said  deed  of  assignment  should  be 
duly  registered.  —  Averment ;  that 
defendant  andertook  to  act  as  plain- 
tiff's attorney  in  carrying  into  effect 
said  agreement,  and  to  have  said  deed 
duly  registered,  and  by  writing  under- 
took, when  same  should  be  duly  regis- 
tered, to  hand  same  with  the  original 
deeds  to  plaintiff;  that  plaintiff  lent 
the  £100,  but  that  defendant  neglected 
to  register  said  deed  of  assignment, 
or  to  hand  said  original  deeds  to  plain- 
tiff; by  reason  of  which  neglect  said 
P.  assigned  said  deed  of  assignment  to 
one  K.,  whereby  plaintiff  lost  the  secu- 
rity on  which  he  lent  said  £100,  which 
said  sum  had  been  thereby  totally 
lost  to  plaintiff.  The  plaintiff  pleaded, 
inter  alia,  "that  the  assignment  of 
said  P.  to  said  E.  was  caused  by  the 
acts,  and  done  with  the  assent,  of 
plaintiff  himself."  This  defence  set 
aside  as  embarrassing,  as  being  nei- 
ther a  traverse,  nor  a  plea  in  confes- 
sion and  avoidance  of  the  entire  cause 
of  action.  Q.  B.  O'Hanlon  v.  Jftir- 
ray  vii 

2.  In  replevin  for  an  illegal  seizure  of 
plaintiff's  goods  and  chattels,  leave 
given,  upon  payment  of  costs,  to 
amend  the  summons  and  plaint,  by 
introducing  thereinto  a  prayer  for  the 
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reooYery  of  the  goods  and  chattels 
in  the  sammons  and  plaint  mentioned. 
Q.  B.    Hudson  v.  Rogers  ix 

3.  A  writ  of  ^.  fa.  was  directed  to  the 
Sheriff  of  D.  The  following  direction 
was  indorsed  npon  the  writ : — ''  De- 
fendant's goods  is  at  3  Castle-Forbes, 
citj  of  Dublin,  which  I  require  to 
seize;"  signed  by  the  plaintiff's 
attorney.  The  Sheriff  having  repre- 
sented that  there  was  no  such  place, 
the  words  *'  East  Sheriff-street "  were 
afterwards  interlined.  The  Sheriff, 
having  ascertained  that  the  direction, 
80  amended,  did  not  denote  the  de- 
fendant's residence,  and  having  heard 
that  she  resided  elsewhere,  made  in- 
quiry, and  was  informed  that  the 
furniture  in  the  latter  place  did  not 
belong  to  her.  He  then  applied  to 
the  plaintiff's  attorney  for  further 
directions,  which  were  refused,  and 
he  was  peremptorily  required  to  exe- 
cute and  return  the  writ.  The  return 
of  the  writ  having  expired,  a  rule  to 
return  same  was  entered  against  the 
Sheriff. — Heldj  on  motion  to  set 
aside  the  above  rale,  that  inasmuch 
as  the  plaintiff's  attorney  had  volun- 
tarily undertaken  to  point  out  the 
defendant's  goods  to  the  Sheriff,  and 
had  given  him  information  calculated 
to  mislead,  the  Court  would  not  sub- 
ject the  Sheriff  to  the  risk  of  an 
action  for  a  false  return,  by  requir- 
ing him  to  return .  the  writ,  and  they 
accordingly  set  aside  the  rule.  C.  P. 
Blaehbume  v.  StraUon  xii 

4.  Leave  granted  to  enter  judgment  on 
a  bond  and  warrant  of  attorney  exe- 
cuted more  than  ten  years  prior  to  the 
application.  Q.  B.  Graham  v. 
Angeh  xx 

5.  When  bail  will  not  attend  in  the 
county  in  which  a  prisoner  is  con- 
fined, but  will  attend  in  Dublin,  the 
Court  will  grant  a  writ  of  habeas 
corpus  to  bring  up  the  prisoner,  in 
order  that  the  bail  may  be  sworti  ^i 

The  Queen  \. 


her  presence.     Q.  B. 
Hussey 


XX 


6.  Upon  motion    and    affidavit  of  the 
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plaintiff,  stating  that,  unless  the  Court 
granted  the  writ  of  injunction  prayed 
for  in  the  plaint,  he  woold  sustain 
considerable  loss  before  the  action 
could  be  tried,  the  Court  granted  the 
writ,  upon  the  terms  that  the  plain- 
tiff would  speed  the  action,  and,  if 
the  jury  found  for  the  defendant, 
would,  if  the  Court  so  ordered,  pay 
to  the  defendant  any  sum  which  the 
jury  should  award  to  him  as  compen- 
sation for  the  damages  sustained  by 
reason  of  the  interference  of  the  Court 
in  granting  the  writ.  Q.  B.  Long* 
field  V.  Cashman  xxiii 

7*  A  defendant,  sued  under  the  Muni- 
cipal Corporation  Act  (Ireland),  for 
penalties  for  alleged  acts  of  bribery, 
moved  the  Court  to  compel  the  plain- 
tiff to  give  security  for  the  costs,  and 
grounded  his  motion  upon  uncontra- 
dicted allegations  that  the  plaintiff 
was  a  pauper — a  clerk  to  his  own 
attorney,  wholly  unconnected  with 
the  borough  in  which  he  alleged  the 
acts  to  have  been  committed,  and  had 
no  personal  knowledge  of  them.  The 
defendant  denied  explicitly  that  he 
was  guilty  of  the  acts  alleged. — Heid^ 
that,  in  qui  tarn  actions,  the  Court 
has  jurisdiction,  if  the  proceedings 
are  collusive,  to  compel  the  plaintiff 
to  give  security  for  costs.  Q.  B. 
Browne  v.  Redmond  xxvi 

8.  Where  a  defendant  demurred  to  a 
summons  and  plaint,  and  a  consent 
was  entered  into  that  the  plaintiff 
might  be  at  liberty  to  "  amend  as  he 
might  be  advised" — Held,  that  the 
plaintiff  might  change  the  venue  as 
originally  laid.  E.  Costello  v.  Woods 

xxxi 

PROMISSORY    NOTE. 
See  Pleading,  2. 

REPLEVIN, 
See  Practice,  2. 

SECURITY    FOR    COSTS    IN 
ACTION  FOR  PENALTIES. 
See  Practice,  7. 
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SHERIFF. 
SHERIFF. 


The  right  of  the  Sheriff  to  poundage  fees 
is  created  by  statute,  but  did  not  exist 
at  the  Common  Law. 

The  Sheriff  is  entitled,  in  every 
case  of  an  execution  under  a  writ  of 
JLfa.^  to  deduct  his  poundage  fees  out 
of  the  sum  levied,  even  though  there 
be  no  surplus  beyond  the  amount  of 
the  execution. 

In  the  case  of  an  execution  under 
a^./a.,  where  there  is  a  surplus  be- 
yond the  amount  of  the  execution,  if, 
with  the  assent  of  the  defendant  in 
the  execution,  expenses  are  incur- 
red by  the  Sheriff,  either  for  tltet^re- 
servation  or  for  the  more  advantageous 
sale  of  the  goods,  he  is  entitled,  not 
only  to  his  poundage  fees,  but  also  to 
such  expenses. 

The  Sheriff  is  not  entitled,  upon  an 
application  by  him  for  an  interpleader 
order  under  the  Interpleader  Act)  to 
the  costs  of  sucb  'application ;  but  if 
there  be  conflicting  claims  with  respect 
to  the  property  seized,  and  the  con- 
tending parties,  by  persevering  in 
their  daims,  render  it  necessary  for 
the  Court  to  interfere,  and  grant  the 
Sheriff  a  summoning  order  under  that 
Act,  the  jurisdiction  of  the  Court, 
thereupon,  attaches,  and  the  coets  of 
keeping  and  preserving  the  goods 
aeixed,  incurred  after,  but  not  before, 
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the  making  of  the  summoning  order, 
are  within  the  direction  of  the  Court; 
the  Sheriff,  however,  in  applying  for 
such  costs,  must  satisfy  tlie  Coort 
that,  after  seizure  and  notice  of  claim, 
he  has  proceeded,  under  the  Inter- 
pleader Act,  with  due  promptness. 
Q.  B.     YaU9  V.  Meekam  i 

SUFFICIENCY. 
iSee  Notice  or  Tbial. 

SUMMONS    AND    PLAINT, 
AMENDMENT  OF. 
See  Pbacticb,  2. 

SUMMONS    AND    PLADTT, 
EMBARRASSING. 

See  Plkadino,  1. 
Practicb,  1. 

SWEARING  OF  BAIL. 
See  Practicb,  5. 

«T0  AMEND  AS  HE  MAT  BE 
ADVISED,"  MEANING  OF 

THE  WORDS. 
See  Pbacticb,  8. 

TRAVERSE. 
See  Pbacticb,  7- 

TROLL,  NOTICE  OF. 
See  NoncB  of  Tbiai^ 


